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AMENDMENT  TO  RULES  OF  THE  SUPREME  COURT 

Rule  12,  part  (1),  is  amended  bo  as  to  make  the  last  paragraph 
read  as  follows: 

"Every  reference  to  an  adjudicated  case  shall  be  by  the  title  thereof, 
as  well  as  by  the  volume  and  page  where  it  may  be  found,  indicating 
the  tribunal,  and  the  particular  edition  of  any  text-book  referred  to 
must  be  given  in  connection  with  the  cited  page  or  section  thereof. 
Every  reference  to  a  statutory  provision  of  Nebraska  shall  be  to  the 
edition  of  the  Revised  Statutes  published  by  the  state  of  Nebraska,  if 
the  provision  is  found  therein,  or  to  the  session  laws." 
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JANUARY  TERM,  1916, 


James  B.  Northcutt,  appellee,  v.  Missouri  Pacific  Rail- 
way Company,  appellant. 

Filed  June  3,  1916.     No.   18710. 

Costs:  Attorney's  Fee.  Under  the  statute  making  a  common  carrier 
liable  for  an  attorney's  fee  in  a  suit  wherein  plaintiff  recovers 
damages  for  the  loss  of,  or  injury  to,  freight,  the  supreme  court 
is  not  authorized  to  allow  plaintiff  an  attorney's  fee  for  services 
on  appeal.    Rev.  St  1913,  sec.  6063. 

Appeal  from  the  district  court  for  Otoe  county:  James 
T.  Begley,  Judge.  Motion  for  allowance  of  attorney's  fee. 
Motion  denied. 

B.  P.  Waggener^  J.  A.  C.  Kennedy  and  Philip  E.  Horan, 
for  appellant. 

O.  FJ.  Leidigh  and  G.  A.  Rohhins,  contra. 

Per  Curiam. 

In  the  district  court  for  Otoe  county  plaintiff,  a  con- 
signee, recovered  a  judgment  against  defendant,  a  common 
carrier,  for  the  loss  of  property  in  transit.  Included  in 
plaintiff's  recovery  was  an  attorney's  fee  allowed  pursuant 
to  statute.  Rev.  St.  1913,  sec.  6063.  Defendant  appealed 
to  this  court,  where  the  judgment  of  the  district  court  was 
affirmed  April  15,  1916,  without  an  opinion.  By  motion 
plaintiff  now  asks  for  the  allowance  of  an  additional  fee 
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for  the  services  of  his  attorney  in  this  court.  The  motion 
is  resisted  on  the  ground  that  the  supreme  court  has  no 
authority,  to  make  such  an  allowance.  The  statute  au- 
thorizing an  attorney's  fee  in  addition  to  plaintiff's  claim 
for  damages  for  the  loss  of,  or  injury  to,  freight  provides : 
'^In  the  event  such  claim,  which  shall  have  been  filed  as 
above  provided  within  ninety  days  from  the  date  of  the  de- 
livery of  the  freight  in  regard  to  which  damages  are 
claimed,  is  not  adjusted  and  paid  within  the  time  herein 
limited,  such  common  carrier  shall  be  liable  for  interest 
thereon  at  seven  per  cent,  per  annum  from  the  date  of  the 
filing  of  such  claim,  and  shall  also  be  liable  for  a  reason- 
able attorney's  fee  to  be  fixed  by  the  court,  all  to  be  re- 
covered by  the  consignee  or  consignor,  or  real  party  in 
interest,  in  any  court  of  competent  jurisdiction."  Rev.  St. 
1913,  sec.  6063. 

May  the  supreme  court,  upon  affirming  a  judgment 
against  a  common  carrier  for  loss  of,  or  damage  to,  prop- 
erty in  transit  allow  plaintiff  a  reasonable  attorney's  fee 
for  services  on  appeal  in  addition  to  that  allowed  by  the 
district  court?  Such  an  allowance  is  purely  8t{\tutor5\ 
Wallace  v.  Sheldon,  56  Neb.  55.  A  party  asking  for  an 
attorney's  fee  as  part  of  his  recovery  must  bring  his  case 
within  the  terms  of  the  statute.  Eddy  v.  German  Ins.  Co,, 
51  Neb.  291.  In  the  case  just  cited  it  was  held  that  a  stat- 
ute directing  the  court  rendering  judgment  against  an  in- 
surance company  to  allow  plaintiff  a  reasonable  attorney's 
fee  to  be  taxed  as  part  of  the  costs  did  not  authorize  the 
supreme  court,  in  affirming  a  judgment  against  the  in- 
surer, to  allow  plaintiff  a  fee  in  addition  to  that  allowed 
by  the  district  court.  To  the  same  effect  is  Merriam  Mort- 
gage Co.  V.  St.  Paul  Fire  (&  Marine  Ins.  Co.,  97  Kan.  190. 

The  expression  "all  to  be  recovered  by  the  consignee  or 
consignor,"  as  used  in  the  Nebraska  statute,  seems  to  in- 
dicate that  the  legislature  intended  to  limit  the  allow- 
ance of  the  attorney's  fee  to  the  court  rendering  judgment 
for  the  items  enumerated,  namely,  damages,  interest,  and 
attorney's  fee.    The  statutory  power  of  the  district  court 
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to  allow  plaintiff  an  attorney's  fee  upon  rendering  judji;- 
ment  for  plaintiff  does  not  confer  upon  the  supreme  court 
power,  in  the  event  of  an  affirmance,  to  allow  an  additional 
attorney's  fee  for  services  on  appeal,  though  plaintiff,  by 
reason  of  such  appeal  has  been  compelled  to  incur  addi- 
tional expenses  for  legal  services.  Sedgwick  v.' Dixon,  IS 
Neb.  545;  Murray  v,  Sicanson,  18  Mont.  533;  State  v, 
Thomas,  76  Kan.  447. 

Plaintiff  relies  upon  Louisville  (&  N.  R.  Co.  v.  Dickerson, 
191  Fed,  705.     The  statute  there  construed  provided,  in 
a  suit  to  enforce  an  order  of  the  interstate  commerce  com- 
mission awq,rding  reparation  to  plaintiff :  "The  petitioner 
shall  not  be  liable  for  costs  in  the  circuit  court  nor  for 
costs  at  any  subsequent  stage  of  the  proceedings  unless 
they  accrue  upon  his  appeal.    If  the  petitioner  shall  finally 
prevail  he  shall  be  allowed  a  reasonable  attorney's  fee,  to 
be  taxed  and  collected  as  a  part  of  the  costs  of  the  suit." 
34  U.  8.  St.  at  Large,  ch.  3591,  sec.  5,  p.  590.    The  court 
held  that,  upon  affirming  a  judgment  in  favor  of  plaintiff, 
the  circuit  court  of  appeals  was  authorized  to  allow  plain- 
tiff a  reasonable  attorney's  fee  in  addition  to  that  allowed 
by  the  circuit  court.     The  case  is  distinguishable.     The 
federal  statute  contemplates  the  allowance  of  a  reasonable 
attorney's  fee,  "if  the  petitioner  shall  finally  prevail."  The 
term  "finally  prevail"  extends  to  the  circuit  court  of  ap- 
peals.   If  the  petitioner  shall  finally  prevail,  he  is  entitled 
to  an  attorney's  fee  therein.     The  Nebraska  statute  con- 
templates that  a  reasonable  attorney's  fee  shall  be  allowed 
as  a  part  of  the  recovery,  and  it  must  therefore  be  allowed 
by  the  court  rendering  the  judgment.     An  additional  al- 
lowance in  case  of  an  unsuccessful  appeal  by  the  common 
carrier  does  not  appear  to  have  been  contemplated  by  the 
legislature. 

The  motion  is  therefore 

OVEEEULED. 
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Elbert  P.  Smith,  appellee,  v.  William  R.  Lohr,  ap- 
pellant. 

Filed  June  3,  1916.    No.  18866. 

Contracts:  Beeach:  Remedies.  On  refusal  to  perform  a  contract  for 
the  exchange  of  properties,  the  injured  party  may,  at  his  election, 
treat  the  contract  as  terminated  and  sue  for  the  value  of  the 
property  he  has  delivered  to  the  defaulting  party. 

Appeal  from  the  district  court  for  Custer  county :  Bruno 
O.  Hostetler,  Judge.  Affirmed. 

Sullivan,  Squires  <&  Johnson,  for  appellant. 

m 

C.  L.  Gutterson  and  Frank  Kelley,  contra. 

Morrissey,  C.  J. 

Plaintiff  was  the  owner  of  an  undivided  one-half  inter- 
est in  a  merry-go-round,  and  defendant  was  the  owner  of 
a  small  house  and  lot  in  the  village  of  Merna.  They 
entered  into  an  oral  agreement  under  the  terms  of  which 
plaintiff  was  to  transfer  his  interest  in  the  merry-go-round 
to  the  defendant,  pay  him  |100  in  cash  and  give  him  a 
note  and  mortgage  for  |300,  and  defendant  was  to  con- 
vey the  house  and  lot  to  plaintiff. 

Plaintiff  alleges  that  he  delivered  the  merry-go-round 
to  defendant,  who  took  the  same  into  his  possession  and 
operated  it  for  two  or  three  weeks,  and  that  plaintiff  took 
immediate  possession  of  the  house  and  lot;  that  he  ten- 
dered flOO  to  defendant,  and  was  ready  and  willing  to  ex- 
ecute the  note  and  mortgage,  and  demanded  a  deed  to  the 
house  and  lot  from  defendant,  but  that  defendant  failed 
to  execute  and  deliver  the  deed;  that  defendant  had  not 
returned  the  merry-go-round,  but,  on  the  contrary,  had 
disposed  of  the  same,  and  prayed  judgment  for  |800,  which 
he  alleged  to  be  the  value  of  his  interest  in  the  merry- 
go-round. 
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The  answer  contains  the  usual  formal  admissions,  with 
a  general  denial  of  the  allegations  not  admitted,  followed 
by  the  allegations  that  the  merry-go-round  was  out  of 
repair;  that  after  an  inspection  he  determined  not  to  pro- 
ceed further  with  the  deal ;  followed  by  the  specific  al- 
legation that  defendant  never  took  possession  of  the 
property ;  a  denial  that  plaintiff  ewr  took  possession  of  the 
real  estate,  paid  the  |100  in  cash,  or  executed  and  de- 
livered the  note  and  mortgage;  and  pleaded  affirmatively 
that,  in  due  season,  defendant  had  notified  plaintiff  that 
he  would  not  make  the  exchange  of  property. 

The  reply  was  a  denial  of  all  new  matter  set  out  in  the 
answer.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff for  |286,  and  defendant  has  appealed. 

There  are  two  assignments  of  error.  The  first,  that  the 
court  erred  in  giving  instruction  No.  8,  which  is  as  fol- 
lows: 

"You  are  instructed  that,  if  from  the  evidence  and  in- 
structions of  the  court  you-  find  for  the  plaintiff  that  the 
trade  was  agreed  upon,  and  that  defendant  accepted  and 
took  possession  of  the  merry-go-round,  then  you  will  find 
for  the  plaintiff  and  assess  the  amount  of  his  recovery  at 
one-half  the  fair  reasonable  market  value  of  the  swing 
at  the  time  of  the  trade,  if  you  believe  a  trade  was  agreed 
upon,  with  7  per  cent,  interest  from  June  6,  1913." 

First,  it  is  complained  that  this  instruction  takes*  from 
the  jury  the  question  of  whether  Lohr  had  appropriated 
the  merry-go-round  to  his  own  use.  It  is  said  that  the 
answer  in  legal  effect  denies  that  he  converted  the  merry- 
go-round,  and  that  whether  he  had  taken  possession  was  an 
issue  for  the  jury  to  determine,  and  that  this  instruction 
took  this  question  away  from  the  jury.  This  is  a  rather 
technical  refinement.  The  testimony  shows  that  at  tlie 
time  the  negotiations  were  had  the  merry-go-round  was  at 
the  tow^n  of  Stapleton ;  that  defendant,  in  company  with  the 
ow^ner  of  the  other  one-half  interest,  took  it  out  of  its 
place  of  storage,  set  it  up,  operated  it  for  two  or  three 
weeks,  and  retained  the  proceeds.     It  is  neither  alleged 
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nor  shown  that  it  was  returned  to  the  plaintiff.  It  being 
shown  without  question  or  dispute  that  defendant  had 
gone  thus  far  in  taking  it  into  his  possession,  and  no  at- 
tempt being  made  to  show  that  he  had  returned  the  prop- 
erty to  plaintiff,  the  jury  could  not  have  been  misled  by 
this  instruction  on  the  question  of  possession. 

It  is  next  said  that  the  instruction  lays  down  an  erro- 
neous rule  as  to  the  measure  of  damages.  It  will  be  noted 
that  by  this  instruction  the  jury  are  left  to  ascertain  the 
value  of  plaintiff's  interest  in  the  merry-go-round  at  the 
time  it  was  taken  over  by  defendant,  and  assess  the  dam- 
ages accordingly.  The  point  sought  to  be  made  is  that 
plaintiff  has  not  pleaded  a  rescission  of  the  contract,  and 
therefore  cannot  recover  the  value  of  the  property  parted 
with. 

"On  breach  of  contract  the  injured  party  has  his  choice 
of  three  remedies  in  a  proper  case.  He  may  sue  on  the 
contract  for  the  damages  he  has  sustained  by  reason  of  the 
breach ;  or  he  may  consider  the  contract  terminated  by  the 
breach  and  sue  on  the  quantum  meruit  under  an  implied 
contract  and  recover  for  his  services  and  the  amount  ex- 
pended by  him  on  the  contract;  or  he  may  have  recourse 
to  equity  and  compel  a  specific  performance  of  the  con 
tract,  notwithstanding  the  breach."  3  Elliott,  Contracts, 
sec.  2095. 

In  Thompson  v.  Qdffey,  52  Neb.  317,  it  is  said :  "Where 
one  party  to  an  express  contract  is  wrongfully  prevented 
by  the  other  party  from  completing,  he  may  sue  upon  the 
contract  for  a  breach  thereof,  and  the  measure  of  his  dam- 
ages will  be  the  value  of  the  part  performed  as  measured 
by  the  contract  price  plus  the  profits,  if  any,  which  would 
have  accrued  to  him  had  he  completed  the  contract  accord- 
ing to  its  terms;  or  he  may  ignore  the  contract  and  de- 
clare upon  a  quantum  meruit  or  quantum  valebat,  in  which 
case  the  measure  of  his  damages  will  be  the  fair  and  rea- 
sonable value  of  what  he  has  done." 

The  only  other  assignment  relates  to  the  sufficiency  of 
the  evidence  to  support  the  verdict.    The  proof  is  conclu- 
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sive  as  to  defendant  having  helped  to  set  up  the  merry- 
go-round,  helped  to  operate  it  for  two  or  three  weeks,  he 
selling  tickets  and  receiving  the  money  the  greater  part 
of  the  time,  and  that  he  has  never  returned  it  to  plaintiff. 
Defendant  offered  no  proof  as  to  the  value.  There  irJ  no  dis- 
pute on  that  question,  and,  indeed,  the  proof  would  sus- 
tain a  verdict  for  a  greater  amount. 
Judgment  is 

A.FFIRMED. 


LomS  COHN^  APPELLEE,  V.  CHICAGO  &  NORTHWESTERN  RAIL- 
WAY Company,  appellant. 

Filed  June  3,  1916.    No.  18885. 

1.  Oarrien:  Delated  Shipment:  Liability.  To  entitle  the  plaintiff 
to  recover  for  negligent  delay  in  transporting  an  interstate  ship- 
ment of  live  stock,  it  is  necessary  to  introduce  some  competent  evi- 
dence tending  to  show  the  length  of  time  ordinarily  required  to 
transport  the  shipment  from  the  place  where  it  was  received  to 
the  point  of  delivery,  and  that  a  longer  time  was  actually  con- 
sumed than  was  necessary  for  that  purpose. 

2.  :  :  Refusal  to  Withdraw  Instruction.  It  is  reversi- 
ble error  for  the  court  to  refuse  to  withdraw  from  the  jury  a 
charge  of  negligent  delay  in  the  transportation  of  live  stock,  where 
no  competent  evidence  is  introduced  to  support  such  a  charge. 

3.  Evidence  examined,  its  substance  set  out  in  the  opinion,  and  held 
to  be  insufficient  to  support  the  verdict 

Appeal  from  the  district   court  for   Douglas   county: 
George  A.  Day^  Judge.     Reversed. 

A,  A.  McLaughlin,  Wymer  Dressier  and  Lyle  Hubbard, 
for  appellant. 

Jl.  L.  Timhlin  and  Chatties  L.  Dundey,  contra. 
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Barnes,  J. 

Plaintifif  commenced  this  action  in  the  county  court  of 
Douglas  county  against  the  Chicago  &  Northwestern  Rail- 
way Company  to  recover  damages  which  he  alleged  he 
had  sustained  to  a  shipment  of  horses  from  LaBeau, 
South  Dakota,  to  South  Omaha,  in  this  state. 

On  a  trial  in  the  county  court  plaintiff  had  a  judgment, 
and  the  defendant  appealed  to  the  district  court.  The 
case  was  tried  in  that  court  on  a  petition  which  alleged, 
in  substance,  that  the  shipment  of  horses  in  question  was 
received  by  the  Minneapolis  &  St.  Louis  Railroad  Company, 
was  transported  by  that  company  to  Northville,  in  the 
state  of  South  Dakota,  and  there  delivered  to  the  defend- 
ant company  at  about  6 :  30  p.  m.  on  the  7th  day  of  Sep-, 
tember,  1909;  that  the  horses  were  transported  from  that 
point  to  the  place  of  destination  at  South  Omaha,  Ne- 
braska; that  the  distance  from  Northville,  South  Dakota, 
to  South  Omaha,  Nebraska,  over  the  line  of  defendant's 
railroad  is  about  352  miles,  and  the  usual  and  necessary 
time  for  transporting  live  stock  over  said  road  between 
said  points  is  not  to  exceed  30  hours,  but  that  said  horses 
did  not  reach  South  Omaha  until  about  6  a.  m.  on  the 
12th  day  of  September,  1909,  being  in  excess  of  95  hours 
from  the  time  said  horses  were  received  by  the  defendant 
for  said  transportation;  that  they  were  confined  in  the 
cars  on  the  line  of  defendant's  road  for  about  78  hours, 
of  which  time  an  excess  of  12  hours  was  consumed  in  the 
yards  of  said  company,  and  an  excess  of  65  hours  running 
time  on  said  road;  that  the  delay  in  transportation  of 
said  horses  occurred  at  Northville,  South  Dakota,  and  at 
various  other  points  between  Northville  and  South  Omaha, 
the  exact  location  of  which  points  is  not  known  to  the 
plaintiff;  that  said  horses  were  subjected  to  rough  haii- 
dling  and  careless  and  negligent  treatment  by  the  defend- 
ant between  Redfield,  South  Dakota,  and  Huron,  South 
Dakota,  and  at  various  other  points  between  Northville 
and  Redfield  and  between  Huron  and  South  Omaha. 
Plaintiff  alleges  that  such  rough  handling  and  careless 
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and  negligent  treatment  occurred  at  all  points  between 
Northville  and  South  Omaha;  that  no  part  of  such  delay 
in  transportation  nor  any  part  of  the  rough  handling  and 
careless  and  negligent  treatment  of  said  horses  was  in 
any  manner  the  fault  of  the  plaintiff;  that,  by  reason  of 
such  unnecessary  and  unreasonable  delay  in  transpor* 
tation  and  such  rough  handling  and  careless  and  negligent 
treatment  of  said  horses  by  the  defendant,  the  plaintiff 
was  damaged  to  the  amount  of  |801  by  reason  of  the 
gaunt,  stale,  bruised  and  damaged  condition  of  said 
horses.    Plaintiff  prayed  judgment  for  said  sum  of  |801. 

The  defendant,  by  its  answer,  admitted  that  it  was  a 
common  carrier,  and  that  it  received  the  shipment  of 
horses  at  NorthTille,  but  denied  all  other  allegations  of 
the  petition,  and  alleged  that  plaintiff  accompanied  the 
shipment  as  a  caretaker,  under  the  ordinary  contract  for 
that  purpose,  and  that,  if  the  plaintiff's  horses  were  in- 
jured by  delay  or  want  of  proper  care,  including  feeding 
and  watering,  the  same  was  not  the  fault  of  the  defendant 
company,  but  was  caused  by  the  fault  and  neglect  of  the 
plaintiff,  and  not  otherwise.  The  reply  was,  in  substance, 
a  general  denial. 

The  cause  was  tried  to  a  jury.     The  plaintiff  had  a 
verdict  for  |1,065.31.    Defendant's  motion  for  a  new  trial 
was  overruled.  Judgment  was  rendered  on  the  verdict,  and 
the  plaintiff  was  awarded  an  attorney's  fee  of  |150.    The 
defendant  has  appealed. 

Appellant,  among  other  assignments  of  error,  contends 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence.  It  appears  that  plaintiff  was  his  own  witness 
and  gave  the  only  testimony  in  the  record  by  which  he 
raught  to  establish  delay  and  rough  handling  of  the  horses 
in  the  matter  of  transportation.  His  evidence  was,  in 
substance,  as  follows :  I  had  three  car-loads  of  horses 
at  LaBeau.  I  asked  the  agent  at  that  point  to  wire  to  the 
defendant  to  stop  its  train  and  take  them  up  at  North- 
ville. When  I  arrived  at  that  point  the  defendant's  train 
had  gone.    1  hunted  up  the  agent,  and  he  wired  the  situ- 
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atioD  to  the  defendant  company,  and  the  conductor  of 
the  train  came  back  from  Bedfield  to  Northville  with  his 
engine  and  crew.  When  they  got  there  they  unloaded 
the  horses  about  midnight  and  placed  them  in  the  yards 
at  that  point.  They  were  not  fed  or  watered  there.  They 
were  reloaded  into  the  cars  about  noon  the  next  day,  and 
went  on  to  Redfield,  which  was  the  next  stop.  The  run 
from  Northville  to  Redfield  was  pretty  fair.  The  horses 
were  taken  into  the  train  at  Redfield  and  forwarded  to 
Huron,  arriving  there  about  7 :  30  p.  m.  of  the  same  day. 
The  run  from  Redfield  to  Huron  was  a  local  one.  They 
were  unloading  fence  posts  all  along  the  road.  They  shook 
my  horses  up  and  down  every  time  they  unloaded  the  posts. 
They  jarred  them  to  pieces.  They  had  a  gondola  car,  or 
open  box  car.  I  expect  I  rode  in  the  caboose.  They  kept 
me  delayed  all  the  afternoon  until  night. 

Regarding  the  question  of  feeding  and  watering  the 
horses  at  Northville,  the  agent  of  the  company  and  others 
who  assisted  in  unloading  them  testified  that  they  were 
watered;  that  they  pumped  the  watering  trough  in  the 
yards  full  and  the  horses  drank.  The  testimony  also 
showed  that  a  load  of  hay  was  put  into  the  stock-yards 
so  that  the  horses  could  eat  the  same  if  they  desired.  The 
plaintiff  admitted  those  facts  upon  cross-examination,  but 
insisted  that  the  water  was  poor  and  the  horses  did  not 
drink  it. 

Regarding  the  run  from  Redfield  to  Huron,  the  con- 
ductor of  the  train  in  which  the  horses  were  placed  testi- 
fied that  the  run  occupied  practically  just  two  hours ;  that 
he  had  no  fence  posts  in  the  train  at  all;  that  his  train 
sheet,  made  up  by  himself,  on  that  day,  showed  "barley, 
shingles,  barley,  wheat,  wheat,  barley,  lumber,  barley, 
wheat,  lumber,  wheat,  wheat,  wheat,  one  empty  box  car, 
wheat,  barley,  wheat,  barley,  wheat,  emigrants,  lath,  three 
cars  horses ;"  that  the  three  cars  of  horses  were  at  the  head 
end  of  the  train  next  to  the  engine ;  that  he  had  no  company 
material  or  posts  whatsoever,  and  did  no  work  between 
Redfield  and  Huron  on  that  trip;  that  they  arrived  at 
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Huron  at  7  p.  m. ;  that  he  had  no  gondola  car  on  the  train 
at  all,  and  had  no  men  or  crew  whatsoever  with  him  for 
the  purpose  of  throwing  off  posts  or  anything  else.  The 
chief  train  dispatcher  for  the  defendant  at  Huron  cor- 
roborated him  and  testified  as  to  the  record  of  the  move- 
ment of  the  train.  It  appears  that  the  distance  from  Red- 
field  to  Huron  is  40.4  miles,  and  the  actual  running  time 
of  the  train  in  which  the  horses  were  transported  from 
Bedfield  to  Huron  was  2  hours  and  14  minutes.  This 
time  included  a  stop  at  a  railroad  crossing  just  south  of 
Bedfield,  which  would  take  about  five  minutes;  another 
crossing  stop  at  Valley  Junction  to  turn  a  switch  and 
come  into  Huron  on  the  main  line.  This  would  require 
about  five  minutes.  They  stopped  at  another  point  and 
registered,  which  time  required  about  five  minutes.  So 
it  was  conclusively  established  that  the  actual  running 
time  for  the  40.4  miles  was  2  hours,  or  20  miles  an  hour. 
It  is  therefore  apparent  that  the  defendant's  train  did 
not  have  a  load  of  posts  on  the  run  from  Redfield  to  Huron, 
and  there  was  no  delay  on  said  run.  It  further  appears 
that,  when  the  train  arrived  at  Huron,  the  defendant  had 
other  shipments  of  freight  sufficient  to  make  up  a  special 
train  if  plaintiff's  horses  were  included  therein.  The 
train  dispatcher  desired  to  make  up  such  a  train  and  run 
the  horses  through  without  stopping.  The  plaintiff,  how- 
ever, refused  to  go  forward,  and  insisted  that  the  horses 
had  not  been  fed  or  watered  at  Northville,  and  so  the 
horses  were  unloaded  at  Huron,  were  placed  in  the  de- 
fendant's yards,  and  were  again  fed  and  watered.  The 
next  morning  they  were  taken  into  a  train  and  forwarded 
to  Hawarden,  which  is  the  next  stop,  or  the  termination 
of  the  division.  The  plaintiff  testified  that  the  run  from 
Huron  to  Hawarden  was  a  local  one;  that  they  took  off 
merchandise  and  made  stops  according  to  the  dispatcher's 
orders;  that,  aside  from  its  being  a  local,  it  was  a  good 
run;  just  fair;  nothing  to  brag  of.  Plaintiff  further  tes- 
tified that  they  stopped  in  Hawarden  only  long  enough 
to  make  up  the  train,  and  that  they  had  a  good  run  from 
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Hawarden  to  Alton;  that  they  arrived  there  at  11  o'clock 
on  September  9.  At  Alton  the  shipment  was  delivered  to 
the  Chicago,  St.  Paul,  IVfinneapolis  &  Omaha  Railway 
Company,  and  handled  by  that  company  to  Sioux  City. 
The  horses  were  delivered  at  the  Sioux  City  stock-yards 
early  on  the  morning  of  September  10.  They  were  cared 
for  by  the  stock-yards  company  during  that  day,  and  re- 
loaded and  redelivered  to  defendant  at  Sioux  City  at  5 
p.  m.  on  September  10,  1909,  and  arrived  at  South  Omaha 
at  6  o'clock  on  the  morning  of  September  11,  1909,  which 
was  the  usual  and  proper  time  for  a  run  between  Sioux 
City  and  South  Omaha.  When  the  horses  arrived  at  South 
Omaha  they  were  delivered  by  defendant  to  the  Union 
Stock- Yards  Company  at  6  o'clock  on  the  morning  of  Sep- 
tember 11,  1909,  and  plaintiff  did  not  see  them  upon  their 
arrival,  but  saw  them  for  the  first  time  at  South  Omaha 
about  noon  on  September  11.  They  were  then  in  the 
stock-yard  pens.  Witnesses  for  the  plaintiff  testified  that, 
when  the  horses  were  seen  at  the  stock-yards  at  South 
Omaha,  they  were  gaunt  and  looked  as  though  they  had 
had  a  long,  hard  run;  that  eleven  head  were  somewhat 
badly  skinned  and  bruised.  There  was  no  testimony  as  to 
what  plaintiff  paid  for  the  horses  when  he  bought  them  in 
South  Dakota,  and  there  was  no  evidence  as  to  what  they 
were  worth  at  that  point.  There  was  some  evidence  as  to 
what  they  would  have  been  worth  had  they  arrived  in 
good  condition  at  South  Omaha,  and  there  was  evidence 
tending  to  show  what  they  actually  sold  for.  It  appears 
that  the  only  evidence  tending  to  show  any  rough  handling 
or  neglect  on  the  part  of  the  defendant  company  was 
plaintiff's  own  testimony.  There  is  no  doubt  but  that  the 
plaintiff  suffered  some  slight  damage  in  relation  to  the 
shipment  of  horses,  but,  as  we  view  the  evidence,  it  was 
clearly  insuflftcient  to  sustain  the  amount  of  plaintiff's 
recovery.  It  further  appears  that  plaintiff  failed  to  at- 
tend to  feeding  and  watering  his  horses,  and  that  he  ob- 
structed the  defendant  while  it  was  attempting  to  per- 
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form  that  duty.  He  was  quarrelsome  and  abusive  in  his 
conduct  toward  the  defendant's  servants  and  agents. 

The  appellant  requested  the  court  to  withdraw  from  the 
jury  the  question  of  negligent  delay.  Its  request  was  re- 
fused. Considering  the  condition  of  the  evidence,  we  are 
of  opinion  that  the  request  should  have  been  granted.  The 
plaintiff's  action  was  based  in  part  on  defendant's  alleged 
negligent  delay  in  transporting  his  horses  from  Northville, 
Bouth  Dakota,  to  South  Omaha,  Nebraska.  As  we  view 
the  record,  the  plaintiff  failed  to  show  any  delay  caused 
by  unloading,  feeding  and  watering  his  horses  in  North- 
ville. On  the  contrary,  the  testimony  clearly  establishes 
the  fact  that  the  shipment  reached  Redfield  in  time  to  be 
taken  by  the  first  train  out  of  that  station  after  they 
reached  Northville  on  the  way  to  Huron.  No  delay  was 
shown  at  either  Northville  or  Redfield,  and  there  was  no 
testimony  tending  to  show  any  delay  in  the  transportation 
from  Huron  to  the  place  of  destination,  which  was  South 
Omaha,  Nebraska.  In  order  to  recover  for  such  delay,  it 
was  necessary  for  him  to  introduce  some  competent  evi- 
dence tending  to  show  the  length  of  time  ordinarily  re- 
quired to  transport  a  shipment  from  the  place  where  re- 
ceived to  the  point  of  delivery,  and  that  a  longer  time  was 
actually  consumed  than  was  necessary  for  that  purpose. 
Johnston  v.  Chicago,  B.  &  Q>  R.  Co.,  70  Neb.  364;  Cleve 
V.  Chicago,  B,  A  Q.  R,  Co.,  77  Neb.  166.  In  Chicago,  St. 
P.,  M.  &  0.  R.  Co.  V.  Kroloff,  217  Fed.  525,  it  was  held  to 
be  reversible  error  to  refuse  to  withdraw  unsupported 
charges  of  negligence  from  the  jury.  We  are  therefore  of 
opinion  that  by  refusing  defendant's  request  the  court 
committed  reversible  error. 

The  overwhelming  weight  of  the  evidence  shows  that 
plaintiff's  horses  were  unloaded  into  the  company's  yards 
at  Northville  for  that  purpose  about  midnight  of  Septem- 
ber 7;  that  they  were  fed  and  watered  by  persons  who  testi- 
fied to  that  fact  and  who  were  wholly  disinterested  in  the 
outcome  of  this  litigation.  It  is  true  that  the  water  was 
not  the  best,  but  it  appears  that  other  horses  were  kept 
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in  the  yards  and  they  drank  the  water.  The  testimony  of 
the  defendant's  witnesses  was  that  the  horses  in  question 
drank  when  the  watering  troughs  were  filled.  Again,  the 
plaintiff  testified  on  his  direct  examination  that  the  horses 
were  not  unloaded,  fed  and  watered  on  the  night  of  the 
8th  at  Huron,  South  Dakota:  He  admitted,  however,  on 
cross-examination,  that  he  w-ent  to  the  hotel  and  went  to 
bed  before  12  o'clock  that  night ;  that  he  paid  no  attention 
to  feeding  and  watering  his  horses,  and  insisted  that  it 
was  up  to  the  defendant  to  perform  that  duty,  and  the 
only  reason  he  gave  for  his  statement  that  they  were  not 
fed  and  watered  was  that  he  found  the  horses  loaded  in 
the  cars  ready  to  go  forward  the  next  morning  at  about 
6  o'clock.  Witnesses  who  were  wholly  disinterested  in 
the  result  of  this  suit  testified  that  they  assisted  in  un- 
loading, feeding  and  watering  the  horses  at  Huron.  There- 
fore, that  fact  was  clearly  established. 

On  the  question  of  rough  handling,  the  evidence  is  not 
so  clear,  and  it  is  possible  that  plaintiff  might  have  been 
entitled  to  some  recovery  on  that  branch  of  the  case,  but 
the  evidence  does  not  sustain  the  amount  of  plaintiff's 
judgment. 

As  we  view  the  record,  the  verdict  of  the  jury  was  ex- 
cessive. It  seems  apparent  that  defendant  did  not  have  a 
fair  trial. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed. 

Sedgwick,  J.,  dissenting. 

The  rule  stated  in  Johnston  v.  Chicago^  B.  <&  Q.  R.  Co.j 
70  Neb.  364,  that  there  must  be  e\idence  of  the  length  of 
time  ordinarily  required  in  a  shipment,  does  not  seem  to 
me  to  be  applicable  in  this  case.  The  plaintiff  alleged  that 
the  time  usually  required  w^as  30  hours.  The  only 
answer  made  to  this  allegation  is  a  general  denial,  which, 
of  course,  could  be  made  if  the  time  was  31  hours,  but 
would  not  in  such  case  constitute  a  defense.    The  defend- 
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ant  should  have  alleged  the  regular  time  if  it  was  much 
more  than  the  time  alleged  by  the  plaintiff.  The  defend- 
ant in  its  answer  said:  ''If  said  consignment  of  horses 
encountered  any  unnecessary  delay/*  etc.  This,  together 
with  its  evasive  denial,  would  in  law  amount  to  an  ad- 
mission that  the  time  was  at  least  very  nearly  as  alleged 
by  the  plaintiff. 

It  would  appear  that  this  is  the  only  point  of  law  upon 
which  the  reversal  is  predicated.  The  first  paragraph  of 
the  syllabus  makes  this  the  principal  point  determined, 
and  it  is  said  in  the  opinion:  "In  order  to  recover  for 
such  delay,  it  was  necessary  for  him  to  introduce  some 
competent  evidence  tending /to  show  the  length  of  time 
ordinarily  required  to  transport  a  shipment  from  the 
place  where  received  to  the  point  of  delivery."  I  suppose 
the  second  paragraph  is  predicated  upon  the  firsf.  The 
third  paragraph  simply  says  that  the  evidence  does  not 
support  the  verdict.  Of  course,  that  is  for  the  reason 
stated  in  the  first  paragraph  of  the  syllabus.  As  ''the 
length  of  time  ordinarily  re<iuire<l  to  transport  the  ship- 
ment from  the  place  where  it  was  received  to  the  point  of 
delivery"  is  fixed  by  the  pleadings,,  1  cannot  see  that  the 
opinion  states  any  ground  for  reversal. 

Pawcett^  J.,  concurs. 


Amos  A.  Galt  et  al.,  appellees,  v.  Caeson  Hildreth, 

APPELLANT.* 
Filed  June  3,  1916.    No.  18938. 

h  Crompromlse  and  Settlement.  A  settlement  of  a  matter  in  contro- 
versy between  the  officers  and  directors  of  a  bank  on  the  one  hand, 
and  other  persons  interested  as  alleged  debtors  in  the  transaction 
on  the  other  hand,  where  no  fraud  is  alleged  or  proved,  is  bind- 
ing on  all  parties  to  such  settlement. 


^Opinion  modified.     See  opinion,  p.  422,  post 
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2.  Banks  and  Banking:  Sale  of  Stock:  Contbact:  Enforcement. 
Where,  in  making  a  sale  of  bank  stock,  the  president  of  the 
bank  agreed  to  pay  to  the  purchaser  notes  held  by  the  bank  on 
a  given  date  amounting  to  |3,000,  to  be  selected  by  the  purchaser, 
the  contract  may  be  enforced  after  the  purchaser  has  exercised 
his  right  of  selection. 

8.  :  :  .   An  agreement  on  the  part  of  the  seller 

to  pay  to  the  purchaser  three-fifths  of  the  difference  between  the 
profits  of  the  bank  for  a  designated  year  and  |8,000  net  profit  is 
an   enforceable  agreement 

4.  :  :  PBOFrrs.  In  estimating  the  amount  of  the  net  prof- 
its, the  guaranty  fwid  required  by  the  banking  department  to  be 
set  apart  under  the  banking  laws  of  the  state  may  be  deducted 
from  the  gross  profits. 

5.  Judgment:  Conclusiykness.  The  defense  successfully  made  by  one 
of  the  signers  and  indorsers  of  a  note,  if  not  made  on  purely 
personal  grounds,  will  bar  a  future  action  by  the  same  plalntlfP 
on  the  same  obligation  against  another  joint  defendant 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Flanshurg  d  Flanaburg,  for  appellant.       ^ 

Steivart  <&  Stewart,  contra. 

Barnes,  J. 

This  was  an  action  brought  in  the  district  court  for 
Lancaster  county  by  Amos  A.  Gait  and  Reuben  P.  Gait 
against  Carson  Hildreth  and  the  Franklin  State  Bank,  to 
recover  a  balance  alleged  to  be  due  on  the  following  con- 
tract: "Carson  Hildreth  hereby  gives  the  parties  of  th(; 
second  part  the  privilege  on  January  1,  1913,  of  selecting 
notes  to  the  value  of  |3,000  out  of  the  notes  on  hand  be- 
longing to  the  bank  in  the  regular  loans  and  discounts  on 
November  10,  1911,  and  the  said  Carson  Hildreth  agrees 
to  pay  the  bank  the  face  value  with  accrued  interest  from 
November  10,  1911,  to  January  1,  1913,  on  said  notes.  It 
is  further  agreed  that,  if  the  net  profits  of  the  bank  for 
the  calendar  year  1912  shall  not  equal  |8,000  after  al- 
lowing salaries  to  the  amount  of  |3,600,  the  said  Carson 
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Hildreth  shall  make  good  to  the  said  second  parties  three- 
fifths  of  the  amount  of  the  deficiency,  but  if  the  net  profits 
of  the  bank  exceed  |8,000,  then  the  second  parties  agree  to 
pay  to  the  said  Carson  Hildreth  one-half  of  the  three-fifths 
of  said  excess.  It  is  further  agreed  that  the  said  Carson 
Hildreth  is  to  be  retained  as  president  of  the  said  bank  at 
a  salary  of  |50  per  month  to  the  end  of  the  calendar  year 
1912." 

Plaintiffs'  amended  petition  alleged  that  the  liability  of 
Hildreth  was  to  make  good  three-fifths  of  the  deficit  in  the 
net  profits  of  the  bank  for  the  year  1912,  which  was  al- 
leged ta  be  |5,000.  The  plaintiffs  further  alleged  that  they 
had  selected  certain  notes,  among  which  was  a  note  made 
by  one  Curtis  to  the  bank  for  |2,100,  which  they  insisted 
Hildreth  should  pay  to  the  bank,  and,  in  order  that  a  re- 
covery might  be  had  in  the  suit,  the  Franklin  State  Bank 
was  named  as  a  party  defendant. 

To  the  amended  petition  the  bank  fil^  an  answer  and 
cross-petition,  by  which  it  adopted  the  contract  between 
the  Gaits  and  Hildreth,  which  provided  for  the  selection  by 
the  Gaits  of  |3,000  out  of  the  notes  on  hand  belonging  to 
the  bank  in  the  regular  loans  and  discounts  on  November 
10,  1911,  and  which  Hildreth,  by  his  contract,  agreed  to 
pay  with  accrued  interest  from  November  10,  1911,  to 
January  1,  1913. 

The  cross-petition  allied  that  only  |514.70  was  paid 
on  March  12  and  |502.50  on  February  5, 1913,  on  the  Curtis 
note,  leaving  due  the  bank  |2,301.17  with  interest  from 
January  1,  1913,  at  7  per  cent,  per  annum.  Hildreth  by 
his  answer  allied  that  he  paid  |514.70  on  March  12, 1912, 
and  later  on,  in  a  settlement  of  the  Curtis  matters  with 
the  bank,  he  took  up  the  note  for  |2,100,  and  a  note  for 
1152.50,  which  notes  had  been  selected  by  plaintiffs  under 
the  contract,  making  in  all  a  payment  of  |2,767.20,  leaving 
a  balance  only  of  |232.80,  and  that  plaintiffs  had  not 
selected  any  note  of  that  amount,  but,  when  so  selected, 
Hildreth  by  his  answer  alleged  he  would  pay  the  same 
under  the  contract     By  his  answer  to  the  bank's  first 

100  Neb.— 2 


18  NEBRASKA  REPORTS.  [Vol.  100 

Gait  Y.  Hildreth. 

cause  of  action,  Hildreth  alleged  that  the  bank  had  settled 
with  him  in  relation  to  the  Curtis  transaction.  He  alleged 
that  the  title  to  the  Curtis  land  was  taken  to  himself  for 
the  benefit  of  the  bank  to  secure  the  debt  of  |2,100;  that 
the  directors  of  the  bank  met  on  or  about  February  5, 
1913,  and  agreed  to  exchange  the  Curtis  land  of  280  acres, 
free  and  clear  of  incumbrances,  with  one  Deichen,  for  a 
mortgage  of  |5,000  on  said  Curtis  land  to  be  executed  by 
Deichen  to  the  bank,  and  a  transfer  to  the  bank  of  the 
160  acres  of  land  owned  by  Deichen  at  an  agreed  valuation 
of  17,000,  with  a  |1,000  mortgage  thereon.  Hildreth  fur- 
ther alleged  that  he  had  made  advances  on  account  of 
the  Curtis  matters,  which  he  estimated  at  |1,576.46,  with- 
out interest,  and  which  did  not  include  his  personal  ex- 
penses, admitted  that  he  had  received  some  rents  from  the 
Curtis  farm,  and  alleged  that  it  was  finally  by  the  directors 
agreed  that  he  should  receive  |1,500  for  his  claim  out  of 
the  profits  of  the  transaction,  and  in  order  to  obtain 
possession  of  the  two  Curtis  notes,  which  plaintiffs  had 
requested  him  to  pay  to  the  bank,  he  paid  |502.50  to  the 
bank  in  settlement  of  the  balance  of  its  claim  against 
Curtis;  that  the  aggregate  of  its  claim,  without  interest, 
amounted  to  |11,502,50 ;  that  the  proceeds  of  the  Deichen 
transaction  yielded  the  bank  |11,000;  that  said  transaction 
was  completed,  and  that  he  paid  the  bank  |502.50  in  full 
settlement  of  the  Curtis  account,  receiving  |1,500  out  of 
the  profits  from  the  bank,  and  thereupon  conveyed  the 
premises  at  the  request  of  the  bank  to  Deichen,  and  re- 
ceived the  Curtis  notes  for  |2,100  and  |1 52.50  uncanceled, 
while  at  the  same  time  all  of  the  other  Curtis  notes  were 
canceled  and  paid,  and  the  Curtis  land  which  had  secured 
their  payment  was  transferred  by  him  to  Deichen;  that 
the  settlement  was  full  and  complete  so  far  as  all  of  the 
Curtis  notes  were  concerned. 

It  was  allied  in  the  cross-petition  of  the  bank  that 
Hildreth,  in  June,  1909,  had  guaranteed  the  payment  of 
the  Curtis  notes  at  the  time  he  sold  certain  of  the  bank 
stock  to  other  individuals.    As  to  that  guaranty,  Hildreth 
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alleged  that  he  had  agreed  that,  if  any  loss  accrued  to  the 
stockholders  on  account  of  such  notes,  he  would  make  their 
share  good  to  them  without  loss.  He  further  alleged  that 
at  the  settlement  of  the  Curtis  matter  it  was  estimated 
that  the  bank  would  suffer  a  loss  of  f  1,000,  and  that  he 
paid  to  the  stockholders,  to  whom  his  guaranty  was  made, 
that  sum  in  settlement  of  their  demand. 

By  the  bank's  cross-petition  it  sought  to  recover  from 
defendant  Hildreth  for  and  on  account  of  a  note  for  the 
sum  of  f  887.75,  due  July  6,  1904,  with  interest,  which  was 
signed  by  Carson  Hildreth,  W.  H.  Chaney  and  Thomas 
Oettle.  It  was  alleged  that  Hildreth,  in  violation  of  his 
duty,  failed  to  pay  that  note,  but  instituted  a  suit  by  the 
bank  thereon,  causing  himself  to  be  sued,  together  with 
the  other  makers ;  that  Qettle  and  Chaney  answered  sepa- 
rately for  themselves,  denying  their  liability,  and  setting  up 
as  defenses  to  the  action  that  the  note  was  executed  by  them 
without  consideration,  and,  further,  that  they  had  been  re- 
leased and  discharged  by  the  defendant  subject  to  the  ex- 
ecution thereof  from  all  liability  thereon.  Upon  trial,  a 
verdict  of  the  jury  was  rendered  without  special  findings 
in  their  favor,  and  judgment  was  rendered  thereon  by  the 
court.  It  was  further  alleged  that  defendant  Hildreth  pros- 
ecuted an  appeal  to  the  supreme  court  from  that 
judgment,  where  the  same  was  affirmed;  that  Hil- 
dreth did  not  answer  in  that  action,  but  was  in  de- 
fault, and  therefore  the  judgment  in  that  case  did 
not  release  him  from  his  liability  for  the  payment 
on  said  note.  Answering  this  cause  of  action,  Hildreth 
denied  that  the  bank  had  loaned  him  any  money ;  admitted 
the  execution  of  the  note;  admitted  the  guaranty  in- 
dorsed by  Gettle,  Chaney,  Doher  and  Hildreth;  admitted 
the  bringing  of  the  suit  in  Franklin  county  in  which  the 
liability  of  Gettle,  Doher,  Chaney  and  Hildreth  was  al- 
leged to  be  that  of  joint  makers;  admitted  that  Doher, 
Gettle  and  Chaney  filed  answers;  admitted  the  execution 
and  delivery  of  said  note,  but  alleged  that  the  Franklin 
State  Bank  and  the  other  defendants  had  been  interested 
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as  creditors  in  the  management  of  a  brickyard  which  was 
turned  over  to  them,  the  bank  to  the  extent  of  f  1,000, 
Gettle  1500,  Chaney  |200,  and  Doher  |200,  secured  by 
chattel  mortgages  which  were  superior  to  that  of  the  bank; 
that  it  was  agreed  that  the  mortgages  should  be  released, 
which  was  done,  the  bank  agreeing  to  operate  said  prop- 
erty and  pay  the  claim  of  the  bank  and  the  other  creditors 
pro  rata  out  of  the  profits.  The  answer  alleged  that  the 
Franklin  State  Bank  requested  defendants  to  sign  the 
note  in  suit  as  evidence  of  its  interest  in  said  property, 
and  for  its  convenience ;  that  it  was  also  agreed  that  said 
note  was  of  no  force  or  efifect  except  for  the  convenience 
of  said  bank  in  carrying  its  interest  in  said  property  on 
its  books  as  a  resource  expressed  in  an  item  as  a  promis- 
sory note,  rather  than  as  a  resource  in  an  item  of  personal 
property ;  that  the  defendants  received  no  money  or  credit, 
nor  did  any  consideration  whatever  move  from  the  plain- 
tiff bank  to  the  defendants  or  any  one  else  for  the  same, 
and  that  the  defendants  received  no  benefit  or  consider- 
ation for  signing  said  note. 

There  was  a  further  plea  of  the  statute  of  limitation. 
Replies  were  filed  denying  the  allegations  of  the  answer, 
and  it  was  stipulated  that  the  cause  should  be  tried  to  the 
court  on  those  issues.  A  trial  was  had,  and  the  court  by 
its  decree  found  all  of  the  issues  in  favor  of  defendant 
Carson  Hildreth,  and  against  the  bank  upon  all  causes  of 
action  set  out  in  its  cross-petition,  "other  than  the  right  of 
said  bank  to  compel  specific  performance  of  the  condition 
of  said  contract  for  the  payment  by  said  Hildreth  of  cer- 
tain promissory  notes  owned  by  said  bank  November  10, 
1911,  and  to  be  designated  by  plaintiffs.  The  court  finds 
that  said  plaintiffs  designated  the  notes  of  C.  P.  Curtis, 
12,100,  F.  T.  Burnham  |500,  and  Clement  Chase  |500,  of 
which  the  |500  Chase  note  has  been  by  said  Carson  Hil- 
dreth duly  paid ;  and  that  said  bank,  as  to  the  f  2,100  Cur- 
tis note,  has  by  its  own  act  placed  it  beyond  its  power  to 
enforce  collection  thereof.  The  court  finds  that  it  is  the 
right  of  the  plaintiffs  to  designate  |2,500  of  notes,  includ- 
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ing  the  f  500  Burnham  note,  owned  by  said  bank  on  Novem- 
ber 10,  1911,  within  twenty  days  from  the  entry  of  this 
decree,  and,  upon  failure  of  said  Carson  Hildreth  to  pay 
notes  so  selected  by  plaintiffs  to  the  said  bank,  in  the 
amount  of  f 2,500,  with  interest  thereon  from  November  10, 
1911,  within  forty  days  from  the  date  of  this  decree,  then 
defendant  Franklin  State  Bank  shall  have  judgment 
against  said  Carson  Hildreth  for  said  amount.  The 
court  further  finds  that,  by  the  terms  of  the  contract  here- 
inbefore mentioned,  the  defendant  Carson  Hildreth  agreed 
to  pay  said  plaintiffs  three-fifths  of  any  deficiency  in  the 
net  earnings  of  said  bank  for  the  year  1912,  under  the 
sum  of  18,000.  The  court  finds  that  the  net  earnings,  as 
aforesaid,  amounted  to  the  sum  of  $5,562.10,  and  that 
plaintiffs  are  entitled  to  recover  from  the  defendant 
Carson  Hildreth,  on  account  of  such  deficit,  the  sum  of 
|1,607,78."  Judgment  was  entered  on  the  findings,  from 
which  Hildreth  appeals.  Cross-appeals  were  likewise  tak- 
en by  the  Gaits  and  the  bank  from  the  decree  which  found 
in  favor  of  Hildreth  on  the  other  issues. 

The  cross-appellants.  Gait  and  the  Franklin  State  Bank, 
each  complains  of  the  finding  and  decree  of  the  trial  court 
that  Hildreth  was  not  liable  as  guarantor  for  the  payment 
of  the  Curtis  notes.  They  contend  that  the  finding  on  thiit 
question  is  not  sustained  by  the  evidence.  The  record 
discloses  that  in  1909  Hildreth  was  the  owner  of  the 
majority  of  the  stock  of  the  bank,  in  fact  was  the  owner 
of  the  bank.  At  that  time  the  bank  had  among  its  assets 
the  note  of  C.  P.  Curtis  for  $2,100,  secured  by  mortgage 
on  his  280-acre  farm.  Hildreth  had  indorsed  the  note  or 
guaranteed  its  payment.  Curtis  was  largely  indebted  lo 
other  i>ersons,  and  as  a  matter  of  precaution  he  was  in- 
duced to  make  a  deed  of  the  farm  to  Hildreth,  in  order  to 
prevent  other  creditors  from  obtaining  liens  thereon.  Hil- 
dreth took  the  title  to  hold  for  the  benefit  of  the  bank. 
Certain  persons  had  purchased  some  stock  in  the  bank, 
and  Hildreth  at  that  time  guaranteed  that  he  would  make 
good  any  loss  they  might  sustain  by  reason  of  the  trans- 
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action.  In  November,  1911,  the  Gaits  purchased  a  major- 
ity of  the  stock  of  the  bank,  and  obtained  from  Hildreth 
the  guaranty  and  agreement  which  is  set  out  in  the  first 
part  of  this  opinion.  The  Gaits  then  took  possession  of 
the  bank,  and  thereafter,  with  the  directors,  conducted  its 
business.  A  short  time  before  the  meeting  of  the  directors, 
which  was  held  in  February,  1913,  an  opportunity  occurred 
for  the  bank  to  exchange  the  280  acres  of  land,  the  title  to 
which  was  held  by  Hildreth,  with  one  Deichen,  for  160  acres 
of  land  owned  by  him,  on  which  there  was  a  mortgage  for 
|1,000,  and  obtain  the  difference  in  value  between  the  two 
tracts.  Curtis  and  one  Mahin,  his  attorney,  went  to 
Franklin,  and  the  exchange  was  made.  Hildreth,  acting 
for  the  bank,  conveyed  the  280-acre  farm  to  Deichen,  and 
he  executed  a  mortgage  thereon  for  |5,000  in  favor  of 
the  bank.  The  Deichen  land  was  conveyed  to  the  bank  at 
the  agreed  value  of  |7,000 ;  there  still  being  a  mortgage  on 
the  land  for  |1,000.  In  order  to  even  up  the  values, 
Curtis  executed  a  note  for  |2,000  to  Mahin,  which  Hildreth 
guaranteed.  When  the  directors  of  the  bank  met  on  Feb- 
ruary 3,  1913,  the  matter  of  the  Curtis  deal  came  up  for 
consideration.  The  evidence  shows  that  the  transaction  was 
approved  and  adopted.  The  value  of  the  Curtis  land  was 
agreed  to  be  |11,500.  Hildreth  gave  the  bank  his  check  for 
f  502.50,  and  surrendered  all  claims  on  the  Curtis  land,  and 
was  exonerated  from  all  charges  as  to  rents  which  he  might 
have  collected  while  he  had  possession  of  it.  He  was  al- 
lowed |1,500  for  advances  made  by  him  on  account  of  the 
transaction,  and  the  whole  matter  was  closed  up.  The 
minutes  of  the  meeting  are  as  follows : 

"Special  Directors'  Meeting,  February  3,  1913. 
''Meeting  held  to  consider  a  proposition  to  trade  the 
farm  belonging  to  the  bank  near  Gaylord,  Kansas,  to  Mr. 
Deichen  for  his  160-acre  farm  near  Reamsville,  Kansas. 
It  was  voted  to  make  the  trade  along  the  lines  outlined 
in  the  option  given  by  Mr.  Deichen  to  the  Bank. 

"(Signed)    R.  P.  Gait,  Secy." 
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The  old  notes  were  then  canceled,  with  the  exception  of 
the  Curtis  note  for  f2,100,  and  the  small  note  for  |152.50. 
Those  notes  were  not  canceled,  and  Hildreth  took  possess- 
ion of  them  without  objections  by  any  one.  Hildreth  testi- 
fied to  the  forgoing  facts,  and  his  evidence  was  corroborat- 
ed by  the  testimony  of  the  directors,  and  in  part  by  the 
Gaits  themsehies.  We  are  therefore  of  opinion  that  the 
evidence  was  sufficient  to  sustain  the  finding  of  the  trial 
court  on  that  issue. 

Appellant  Hildreth  contends  that  the  court  erred  in 
allowing  the  cross-appellants  to  select  notes,  other  than  the 
Curtis  notes,  to  the  amount  of  |3,000  and  require  him  to 
pay  the  same.  On  this  question  it  may  be  said  that  the 
contract  hereinbefore  referred  to  does  not  mention  any 
particular  notes.  It  is  an  agreement  on  Hildreth's  part 
to  pay  notes  held  by  the  bank  on  January  1,  1912,  to 
the  amount  of  f3,000,  with  interest  thereon.  The  Curtis 
notes  having  been  paid  in  the  manner  above  stated,  the 
Oalts  were  at  liberty  to  select  other  notes  to  the  amount 
which  Hildreth  had  agreed  to  pay.  We  are  therefore  of 
opinion  that  the  court  was  right  in  its  judgment  on  that 
question. 

Hildreth  also  contends  that  in  estimating  the  net  prof- 
its of  the  bank  for  the  year  1912  the  court  erred  in  de- 
ducting the  sum  of  1723.06,  which  was  the  guaranty  fund 
charged  by  the  state  against  the  bank  under  the  existing 
banking  laws.  This  sum  was  required  to  be  set  apart  and 
segregated  from  the  funds  of  the  bank.  The  bank  held 
it  as  a  reserve  fund  for  the  payment  of  assessments  under 
the  provisions  of  the  law,  the  state  requiring  it  to  be  kept 
on  hand  at  all  times  subject  to  call.  This  being  so,  we  are 
unable  to  say  that  it  was  error  for  the  court  to  deduct  that 
amount  from  the  profits  of  the  bank.  The  parties  on 
both  sides  are  strenuous  in  their  contentions  as  to  the 
question  of  what  should  be  considered  as  net  profits  for 
the  year  1912,  but,  after  considering  all  of  their  claims  and 
the  evidence  contained  in  the  record,  we  have  concluded  to 
adopt  the  finding  of  the  trial  court  on  that  question. 
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This  brings  us  to  the  consideration  of  the  question  of 
the  liability  of  Hildreth  to  pay  the  bank  the  disputed  items 
of  the  so-called  brickyard  notes. 

It  appears  that  the  bank  commenced  an  action  on  one 
of  the  brickyard  notes,  making  Hildreth  and  all  of  the 
other  joint  makers  defendants.  The  other  defendants  filed 
answers  setting  up  as  their  defenses  that  there  was  no 
cause  for  the  note ;  that  the  bank  had  taken  over  the  brick- 
yard and  had  conducted  it  for  a  time ;  that  the  enterprise 
had  failed,  and  the  bank  had  made  certain  payments  on 
the  notes  out  of  the  profits  of  the  transaction,  and  there- , 
fore  they  were  relieved  from  liability  on  the  note.  Hil- 
dreth filed  no  answer,  but  gave  testimony  on  the  trial 
which,  if  believed  by  the  jury,  would  have  authorized  a 
judgment  in  favor  of  the  bank.-  The  jury  found  for  the 
defendants,  and  judgment  was  rendered  in  their  favor  on 
the  VBrdict.  The  bank  appealed  to  this  court,  where  the 
judgmeiit  was  aflSrmed.  Franklin  State  Bank  v.  Chaney, 
94  Neb.  1.  The  bank  then  brought  another  action  on  one 
of  the  notes  against  another  of  the  signers,  and  the  same 
defense  was  pleaded.  The  jury  found  for  the  defendants, 
and  judgment  was  rendered  on  the  verdict.  The  bank  ap- 
pealed, and  again  th#  judgment  was  affirmed.  Franklin 
State  Bank  v.  Oettle,  96  Neb.  60. 

It  is  contended  by  the  bank  that  the  judgment  in  those 
cases  did  not  release  Hildreth's  liability  on  the  notes  be- 
cause he  did  not  answer  in  those  cases.  There  is  some 
conflict  in  the  authorities,  but  in  Chase  v.  Miles,  43  Neb. 
686,  it  was  said :  "A  judgment  rendered  by  a  court  which 
had  jurisdiction  of  the  parties  and  of  the  subject-matter, 
as  between  such  parties,  conclusively  settled  all  questions 
litigated." 

In  Upton  V,  Betts,  59  Neb.  724,  it  was  held :  "A  matter 
in  issue  covered,  either  generally  or  specifically,  by  the 
decree  of  the  court  cannot  be  again  litigated  without  a 
modification  or  vacation  of  that  decree." 

In  the  cases  of  the  bank  against  Hildreth  and  others, 
no  judgment  was  rendered  against  him.    If  Hildreth  was 
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an  indorser  and  guarantor,  that  is,  if  he  was  an  indorser 
with  enlarged  liability,  the  bank  could  not  now  sue  hira 
because  the  prior  and  subsequent  indorsers  were  re- 
leased by  the  jury  and  the  judgments  of  the  court  in  the 
actions  on  these  notes.  We  are  therefore  of  opinion  that 
the  district  court  was  right  in  holding  that  the  bank  was 
not  entitled  to  a  judgment  for  the  balance  of  the  brick- 
yard notes. 

Without  further  discussion  of  the  issues  involved  in  this 
suit,  the  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J.,  concurs  in  the  conclusion. 

MoERissEY,  O.  J.,  and  Letton,  J.,  not  sitting. 


First   National  Bank   of   Sidney,   appellee,   v.   J.  C. 
Baldwin  et  al.,  appellees;  J.  M.  Swenson,  appel- 

liANT. 

Filed  June  3,  1916.    No.  18941. 

1.  BiUs  and  Notes:  NEOonABiLiTT.  A  clause  In  a  promissory  note 
which  reads  as  foUows:  "The  makers  and  indorsers  hereof  waive 
demand,  notice,  and  protest,  and  all  defenses  on  the  ground  of 
any  extension  of  the  time  of  payment  that  may  be  given  by  the 
holders  to  them  or  either  of  them" — does  not  render  the  note  non- 
negotiable. 

2.  :  Action:  Parties.  A  payee  who  indorses  such  a  promis- 
sory note  as  follows:  "I  hereby  guarantee  payment  of  the  within 
note  and  waive  demand  and  notice  of  protest  on  same" — thereby 
assumes  the  liability  of  an  indorser,  and  may  properly  be  sued 
with  the  maker  in  the  same  action. 

3.  Appeal:  Findings  by  Coubt.  The  finding  of  a  court  in  a  law  ac- 
tion based  on  conflicting  evidence  is  entitled  to  the  same  weight 
as  the  verdict  of  a  jury. 

Appeal  from  the  district  court  for  Cheyenne  county: 
Hanson  M.  Grimes^  Judge.    Affirmed. 
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C.  Petrus  Peterson,  R,  W.  Devoe  and  J.  M.  Swenson,  for 
appellant.     . 

Wright  S  Mothersead,  B.  A.  Jones  and  Miles  &  Mc- 
intosh, contra. 

Barnes,  J. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
for  Cheyenne  county.  The  action  was  brought  by  tho 
First  National  Bank  of  Sidney,  Nebraska,  against  J.  C. 
Baldwin,  J.  M.  Swenson  and  M.  Radcliflf  on  a  promissory 
note  which  reads  as  follows : 

"|1,000.  Sidney,  Nebraska,  Dec.  29,  1910. 

^^June  26, 1911,  for  value  received,  we  jointly  and  severally 
promise  to  pay  to  the  order  of  J.  M.  Swenson,  of  Sidney, 
one  thousand  and  no/100  dollars  at  the  First  Nation- 
al Bank  of  Sidney,  Nebraska,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  maturity  until 
paid. 

"The  makers  and  indorsers  hereof  waiv^  demand,  notice, 
and  protest,  and  all  defenses  on  the  ground  of  any  ex- 
tension of  the  time  of  payment  that  may  be  given  by  the 
holders  to  them  or  either  of  them.   (Signed)  J.  C.  Baldwin. 

"M.   Radcliff. 
*^No.  5605.    Due  June  26,  1911." 

The  note  bore   the    following    indorsement:    "J.   M. 
Swenson."     There  was  also  another  indorsement  as  fol- 
lows :  "For  value  received  I  hereby  guarantee  payment  of 
the  within  note  and  waive  demand  and  notice  of  protest 
on  same  when  due.  (Signed)  J.  M.  Swenson." 

By  agreement  the  cause  was  tried  to  the  court,  and  re- 
sulted in  judgment  for  the  plaintiff  and  against  Baldwin 
and  Swenson.     Swenson  alone  has  appealed. 

The  answer  admitted  the  execution,  indorsement  and 
delivery  of  the  note  to  the  plaintiff,  but  it  was  alleged  by 
appellant  that,  subsequent  to  the  maturity  of  the  note,  the 
plaintiff,  without  the  knowledge  and  consent  of  the  de- 
fendant, and  for  a  valuable  consideration,  extended  the 
time  of  payment  thereof  to  the  makers,  by  reason  of 
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which  he  was  released  and  discharged  from  the  liability 
imposed  upon  him  by  his  contract  of  guaranty.  Swenson 
further  alleged  that,  before  the  date  of  the  maturity  of  the 
note  set  out  in  plaintiff's  petition,  to  wit,  June  26,  1911, 
and  before  any  extension  was  made  by  the  plaintiff  for 
the  time  of  payment  of  said  note,  he  notified  the  plaintiff 
not  to  make  any  extension  whatever  for  the  payment  there- 
of; that  on  the  same  day  the  maker  of  the  note,  .^.  C. 
Baldwin,  applied  for  an  extension  in  the  time  of  payment 
for  a  period  of  six  months;  that,  the  plaintiff  being  de- 
sirous of  granting  an  extension  of.  time  for  a  period  of 
six  months,  it  was  then  and  there  agreed  by  and  between 
the  plaintiff  and  this  defendant,  for  and  in  consideration 
of  this  defendant's  consenting  to  an  extension  for  that 
length  of  time,  that  no  further  extension  of  time  for  pay- 
ment of  said  note  should  be  made  by  the  said  plaintiff  to 
the  makers  thereof,  after  the  expiration  of  six  months, 
without  the  consent  of  the  defendant;  that,  relying  upon 
the  terms  of  said  contract,  this  defendant  consented  that 
the  time  of  the  payment  of  said  note  might  be  extended 
for  a  period  of  six  months  from  June  26,  1911,  and  that 
thereupon  this  defendant  indorsed  his  consent  to  said  ex- 
tension on  the  back  of  said  note  in  words  and  figures  fol- 
lowed, to  wit: 

"June  26,  1911. 

"Please  extend  the  within  note  for  six  months  from  this 
date.     (Signed)    J.  M.  Swenson." 

The  reply  of  the  plaintiff  was  in  effect  a  general  denial. 

The  appellant  contends  that  the  note  was  not  a  negoti- 
able instrument,  and  authorities  from  a  few  states  are  cited 
in  support  of  his  contention.  On  the  other  hand,  it  seems 
clear  that  a  majority  of  the  more  recent  authorities,  and 
especially  those  under  the  present  negotiable  instruments 
law%  clearly  hold  to  the  contrary.  The  clause  waiving  all 
defenses  on  the  ground  of  extension  of  time  has  been  held 
not  to  destroy  the  negotiability  of  the  note.  First  Nat. 
Bank  v.  Buttery,  17  N.  Dak.  326;  National  Bank  of  Com- 
merce  v.  Kenney,  98  Tex.  293;  Jacobs  v.  Qibson,  77  Mo. 
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App.  244;  City  Nat.  Bank  t?.  Qoodloe-McCIelland  Com- 
mission  Co.,  93  Mo.  App.  123;  Farmer^  Thompson  and 
Helsell  V.  Bank  of  Graettinger,  130  la.  469;  Stitzel  v. 
Miller,  250  111.  72;  Navajo  County  Bank  v.  Dolson,  163 
Cal.  485 ;  Missouri-Lincoln  Trust  Co.  v.  Long^  31  Okla.  I ; 
De  Oroat  v.  Focht,  37  Okla.  267;  Longmont  Nat.  Bank  v. 
Loukonen,  53  Colo.  489. 

By  section  5323,  Rev.  St.  1913,  it  is  provided:  "An 
instrument  which  contains  an  order  or  promise  to  do  any 
act  in  addition  to  the  payment  of  money  is  not  negotiable. 
But  the  negotiable  character  of  an  instrument  otherwise 
negotiable  is  not  affected  by  a  provision  which:  ♦  ♦  ♦ 
Third — waives  the  benefit  of  any  law  intended  for  the  ad- 
vantage or  protection  of  the  obligator."  We  therefore  hold 
that  the  note  in  question  was  a  negotiable  instrument. 

It  is  further  contended  by  the  appellant  that  there  was 
a  misjoinder  of  causes  of  action,  in  that  the  appellant 
could  not  be  sued  jointly  with  the  makers  of  the  note. 

Again,  this  precise  question  was  ruled  on  in  Weitz  v. 
Wolfe,  28  Neb.  500.  In  that  case  the  payee  of  a  note,  when 
selling  the  same,  indorsed  it  as  follows :  "I  guarantee  the 
payment  of  the  within  note,  waiving  demand  and  notice  of 
protest"  It  was  there  held  that  the  liability  of  the  de- 
fendant was  not  that  of  a  mere  guarantor  who  could  not 
be  joined  in  the  same  action  with  the  maker  of  the  note, 
but,  like  the  appellant  in  this  case,  was  an  indorser  with 
an  enlarged  liability.  Therefore  the  action  was  properly 
brought  against  the  appellant  and  the  makers  of  the  note. 

Appellant  also  contends  that  he  had  the  right  to  forbid 
the  bank  from  giving  any  extension  of  time  for  payment, 
and  it  is  argued  that  no  consent  to  any  extension  of  time 
can  be  found  in  the  clause  waiving  all  defenses  by  reason 
of  an  extension.  It  is  further  argued  that  the  defendant 
Swenson  had  the  right  at  any  time  to  prevent  an  extension 
being  giv^n.  However,  on  the  question  of  the  extension 
the  evidence  is  conflicting.  The  plaintiff  testified  that 
Swenson  never  notified  him  not  to  give  any  further  ex- 
tension of  time  on  the  note.     Under  the  rule  often  ah- 
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nounced  by  this  court,  where  a  cause  is  tried  to  the  court 
without  the  intervention  of  a  jury,  the  findings  and  judg- 
ment of  the  court  are  of  the  same  effect  as  the  verdict  of 
a  jury. 

From  an  examination  of  the  record,  we  find  no  reversible 
error,  and  the  judgment  of  the  district  court  is 

Affirmed 

Letton,  J.,  not  sitting. 


Enterprise    Planing    Mill    Company,    appellant,    v. 
Methodist  Episcopal  Church  of  Sterling  et  al., 
appellees. 

Filed  June  3.  1916.    No.  18646. 

1.  Appeal  in  Equity:  Trial  de  Novo:  Conflicting  Evidence.  On  appeal 
in  an  equity  case,  this  court  tries  the  case  de  novo;  but  where  the 
witnesses  appear  in  person  before  the  district  court  and  their 
testimony  is  conflicting,  the  conclusions  reached  by  that  court  as 
to  the  credibility  of  the  testimony  are  entitled  to  consideration. 

2.  Idens:  Bubden  of  Pboof.  The  burden  of  proof  is  upon  one  who 
seeks  to  establish  an  equitable  lien  on  real  estate  to  produce  facts 
sufflcient  to  authorize  the  interposition  of  a  court  of  equity. 

Appeal  from  the  district  court  for  Johnson  cpunty: 
John  B.  Raper,  Judge.    Afflrmed. 

Boehmer  £  Boehmer  and  Hugh  La  Master,  for  appellant 

8.  P.  Davidson^  contra. 

Letton^  J. 

This  is  an  action  in  equity  for  the  purpose  of  establish- 
ing an  equitable  lien  on  certain  church  property  in  Sterl- 
ing on  the  ground  that  the  oflBcers  of  the  church  induced 
plaintiff  to  refrain  from  filing  a  mechanic's  lien  by  promis- 
ing to  pay  the  debt  if  such  lien  was  not  filed.    It  is  also 
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alleged  that  by  reason  of  the  promise  the  lien  was  not  filed, 
the  time  for  filing  has  expired,  defendant  refuses  to  pay 
the  debt,  and  that  unless  a  lien  is  allowed  plaintiff  will 
lose  the  amount  due.  The  \ice-president  of  plaintiff  cor- 
poration testified  that  a  promise  and  agreement  was  made 
by  two  members  of  the  building  committee  of  the  church 
that  if  he  would  not  file  a  lien  they  would  see  the  debt  was 
paid  or  furnish  security  for  its  payment.  That  such  a 
prorfiise  or  agreement  was  ever  made  was  denied  by  the 
men  by  whom  it  was  said  to  be  made,  though  the  fact  that 
they  did  not  desire  a  lien  filed  and  had  so  stated  to  the 
officer  mentioned  was  admitted,  and  that  he  had  requested 
payment  or  security.  It  is  shown  that  the  account  was 
left  with  them  in  order  to  consult  the  third  member  of  the 
committee,  who  was  absent,  and  that  six  days  before  the 
time  for  filing  the  lien  expired  it  was  returned  to  the 
plaintiff  with  the  words:  **0.  K.  as  to  lien,  but  not  as 
to  amount  due  from  L.  A.  Schlosser,  contractor."  This 
was  signed  "C.  E.  Zink,  Stanley  Ostrander,  and  E.  Ross 
Hitchcock,  Committee."  The  vice-president  testifies  that, 
when  the  paper  thus  indorsed  was  returned  to  Lincoln,  he 
showed  it  to  his  partner,  who  said  in  effect  that  this  made 
them  safe  now,  and  that  this  was  his  idea  also,  and  there- 
fore no  lien  was  filed.  The  paper  was  received  by  plaintiff 
on  the  7th  of  April,  and  the  time  for  filing  a  lien  expired  on 
April  13. 

The 'district  court,  which  had  the  witnesses  before  it, 
found  for  the  defendant.  It  evidently  believed  the  testi- 
mony of  the  members  of  the  committee  that  they  r.efused 
to  give  security  as  requested  and  sent  back  the  account 
marked  "O.  K.  as  to  lien"  to  indicate  they  had  no  objec- 
tions to  a  lien  being  filed,  and  that  this  was  done  promptly 
so  as  to  allow  the  lien  to  be  filed  within  the  time  allowed. 
It  is  clear  from  the  testimony  on  behalf  of  plaintiff  that, 
on  account  of  a  mistake  being  made  by  its  officers  as  to 
the  force  of  the  memorandum  wTitten  on  the  account, 
it  failed  to  file  a  lien.  No  deceit  or  fraud  is  shown  on 
the  part  of  the  committee.    The  church  paid  the  contractor 
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more  than  was  due  him  for  labor  and  material  before  the 
account  was  presented  to  the  committee.  The  committee 
then  had  no  power  to  mortgage  or  bind  the  church  prop- 
erty. 

Plaintiff  has  not  sustained  the  burden  of  proof  as  to 
the  disputed  fact.  Under  such  circumstances  there  is  no 
ground  for  the  interposition  of  a  court  of  equity.  The 
conclusion  reached  by  the  district  court  was  right  under 
the  proofs,  and  its  judgment  is 

Affirmed. 

MoRRissEY^  G.  J.,  and  Rose^  J.,  dissenting. 


James  W.  Radcliffe,  appellant,  v.  Ed  A.  Lavery  et  al., 

APPELLEES. 
Filed  June  3,  1916.    No.  19009. 

Action:  Joinder.  In  order  that  causes  of  action  may  be  united,  it  is 
essential  under  section  7668,  Rev.  St  1913,  that  they  must  affect 
aU  the  parties  to  the  action. 

APPEAL  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes^  Judge.    Affirmed. 

H.  D.  Rhea,  for  appellant. 

A.  J.  Shafer,  George  C.  Oillan,  George  W.  Ayres,  E.  A. 
Cook  and  D.  H.  Moulds,  contra. 

Letton,  J. 

This  is  an  action  hy  a  taxpayer  of  Dawson  county  to 
enjoin  the  board  of  county  commissioners  of  Dawson  coun- 
ty, the  board  of  county  supervisors  of  Phelps  county,  and 
the  state  engineer  from  carrying  out  certain  contracts 
made  with  J.  E.  Doty  and  Thomas  Qass  for  the  construc- 
tion of  two  bridges  and  approaches  across  the  Platte  river, 
one   at   Lexington  and  the   other  at  Overton,  upon    the 
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grounds  that  the  money  on  hand  in  the  bridge  fund  of 
Dawson  county,  together  with  85  per  cent,  of  the  current 
levy  for  bridge  purposes,  was  not  sufficient  to  authorize 
the  county  commissioners  to  enter  into  the  contract;  that 
the  contract  for  the  Overton  bridge  was  not  entered  into 
by  the  board  of  county  supervisors  of  Phelps  county,  but 
only  by  three  members  of  the  board;  that  there  were  no 
roads  leading  to  the  site  of  the  proposed  bridges;  and 
several  other  grounds  unnecessary  to  mention  at  this 
time.  The  prayer  was  that  the  defendants  be  enjoined 
from  carrying  out  the  contracts,  and  that  the  county 
boards  be  enjoined  from  expending  any  money  under  the 
same. 

The  defendants  Doty  and  Gass  demurred  separately  to 
the  petition  upon  the  ground  that  there  was  a  misjoinder 
of  causes  of  action.  The  demurrers  were  overruled,  and 
they  refused  to  plead  further.  The  county  officers  of  both 
counties  answered,  admitting  that  the  contract  for  the 
Ovierton  bridge  was  let  to  defendant  Doty,  and  for  the 
approaches  thereto  to  defendant  Gass,  by  the  county 
boards  acting  jointly  and  with  the  state  engineer ;  that  the 
contracts  for  the  Lexington  bridge  and  approaches  were 
let  by  the  board  of  Dawson  county  and  the  state  engineer 
to  the  same  parties.  The  other  allegations  of  the  answer 
allege  particularly  the  amount  of  money  on  hand  in  the 
several  funds,  and  the  legality  of  the  proceedings.  The 
state  engineer  made  a  like  answer. 

At  the  final  hearing  the  court  found  the  facts  generally 
in  favor  of  the  defendants;  found  also  that  there  was  a 
misjoinder  of  causes  of  action.  The  restraining  order 
which  had  been  issued  was  dissolved,  and  the  action  dis- 
missed at  plaintiff's  cost.  From  this  judgment  he  has 
appealed. 

The  plaintiff  brings  the  action  as  a  resident  and  tax- 
payer of  Dawson  county.  The  county  board  of  Phelps 
county  is  not  a  party  to,  and  is  not  concerned  with,  the 
contracts  for  the  Lexington  bridge  and  approaches.  They 
have  no  common  or  joint  interest  in  the  subject-matter  of 
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that  contract.  A  cause  of  action  with  respect  to  a  con- 
tract in  which  the  county  board  of  Phelps  county  is  not 
a  party  cannot  be  joined  with  another  cause  in  which  it 
is  jointly  interested  with  the  county  board  of  Dawson 
county.  Section  7658,  Rev.  St.  1913,  requires  that,  in 
order  that  causes  of  action  may  be  united,  they  "must 
aflfect  all  the  parties  to  the  action." 

The  demurrers  to  the  petition  should  have  been  sus- 
tained. At  the  close  of  the  trial  the  court  practically 
announced  that  the  ruling  upon  the  demurrers  was  wrong, 
and  found  that  there  was  a  misjoinder.  The  plaintiff 
making  no  request  to  sever,  the  action  was  properly  dis- 
missed as  to  Doty  and  Gass.  They  were  indispensable 
parties  to  an  action  to  set  aside  the  contracts.  No  super- 
sedeas bond  was  given.  It  was  stated  at  the  argument  that 
the  contracts  had  been  substantially  performed.  The 
case  is  therefore  practically  a  moot  one,  and  we  find  it 
unnecessary  to  consider  the  other  questions  presented. 

The  judgment  of  the  district  court  is 

Affikmed. 


Farmers  Co-opbrative  Creamery  &  Supply  Company, 
APPELLEE,  v.  Henry  S.  McDonald  et  al.,  appellants. 

Filed  June  3,  1916.    No.  19587. 

1.  Taxation:  Boabd  or  Equalization:  Incbease  of  Assessment.  A 
county  board  of  equalization,  since  1903,  may  without  application 
or  complaint  by  a  taxpayer  and  upon  its  own  initiative  add  omitted 
property  to  the  assessment  list  of  an  individual  or  increase  the 
valuation  of  his  property,  but  in  such  case  some  complaint,  charge 
or  specification  should  be  framed  by  the  assessor,  or  by  the  board 
or  some  member  of  it,  advising  the  person  interested  of  the  pro- 
posed change,  and  the  assessment  may  not  be  increased  until  such 
person  or  his  agent  shall  be  previously  notified,  if  found  in  the 
county. 
100  Neb.- 
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2.   : :  Sessions.    A  county  board  of  equalization  may  hold 

a  session  of  not  more  than  20  days  for  the  purpose  specified  in 
section  6437,  Rev.  St.  1913,  but  it  may  adjourn  from  day  to  day 
or  from  time  to  time  within  the  period  fixed  by  sections  6437,  6442, 
Rev.  St  1913. 

3.  :  :  IiTCBEASE  OP  Aj9Sebsment:    Injunction.    Where  an 

assessment  is  increased  by  the  county  board  of  equalization  with- 
out Jurisdiction,  a  tax  based  upon  the  increased  valuation  is  il- 
legal and  void,  and  its  collection  may  be  restrained  by  injunction. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Bedick,  Judge.    Afflrmed. 

George  A.  Maguey  and  Ray  J.  Abbott,  for  appellants. 

R.  M.  Smtzler,  contra. 

Letton,  J. 

Action  to  enjoin  the  collection  of  a  portion  of  a  tax  for 
the  reason  that  the  board  of  equalization  was  without 
authority  to  increase  the  valuation  over  that  returned  by 
the  assessor.  Judgment  for  plaintiff.  Defendants  appeal. 
One  phase  of  this  case  has  previously  been  presented  to 
this  court,  97  Neb.  510. 

After  the  cause  was  remanded,  an  amended  petition  was 
filed.  Additional  allegations  were  made  to  the  effect  that 
the  board  of  equalization  held  its  first  meeting  on  Jun« 
10,  and  remained  in  session  as  such  board  of  equalization 
by  adjournment  from  day  to  day  until  July  1,  and  that 
the  increase  in  the  assessment  was  made  without  sufficient 
or  proper  notice  and  without  any  complaint  being  filed; 
that  the  assessment  made  by  the  assessor  consisted  of  a 
large  number  of  items  separately  valued,  and  that  the  in- 
crease made  was  in  bulk  or  in  gross  without  reference  to 
the  separate  items;  that  the  increase  was  made  arbitrarily 
and  without  evidence,  and  the  action  of  the  board  was 
taken  on  the  21st  day  after  its  session  began,  and  after 
the  limit  fixed  by  the  statute. 

The  defense  is  that  as  to  time  the  matter  was  decided  on 
the  first  appeal;  that  the  plaintiff  should  have  appeared 
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before  the  board  at  the  time  specified  to  make  its  defense ; 
and  that  plaintiff  had  an  adequate  remedy  at  law  by  ap- 
peal to  the  district  court. 

The  district  court  correctly  found  from  the  evidence 
that  the  assessment  was  increased  on  the  21st  day  of  the 
session  of  the  board,  without  complaint ;  that  the  increase 
was  not  made  by  separate  items;  that  no  witnesses  were 
sworn  and  no  testimony  taken.  It  found  as  a  matter  of 
law  that  the  action  of  the  board  in  increasing  the 
assessment  was  irregular  and  void,  and  enjoined  the  col- 
lection of  the  portion  of  the  taxes  based  upon  the  in- 
crease. 

Previous  to  the  time  the  revenue  laws  of  1903  took  ef- 
fect, the  county  board  was  without  power  to  change  the 
assessment  of  an  individual  except  "on  the  application  of 
any  person  considering  himself  aggrieved  or  who  shall 
complain  that  the  property  of  another  is  assessed  too  low" 
(Comp.  St.  1901,  ch.  77,  art.  I,  sec.  70),  and  it  was  uni- 
formly held  that  the  judgment  of  the  assessor  as  to  the 
valuation  of  property  was  presumed  to  be  correct  and  no 
authority  existed  in  the  board  of  equalization  to  increase 
it  except  upon  a  complaint  filed  and  notice  given  to  the 
interested  party.  State  v.  Dodge  County,  20  Neb.  595; 
Dixon  County  v.  Halstead,  23  Neb.  697;  Grant  v.  Bar- 
tholomewy  57  Neb.  673;  Bankers  Life  Ins,  Co.  v.  County 
Board  of  Equalization,  89  Neb.  469. 

By  the  act  of  1903  (I^ws  1903,  ch.  73)  the  following 
clauses  were  added  to  section  70  of  the  former  law  ( section 
121  of  the  new  act)  directing  the  board  to:  "(4)  Adjust 
assessments  for  the  county  by  raising  or  lowering  the 
assessment  of  any  person  as  to  any  or  all  the  items  of  his 
assessment  in  such  manner  as  to  secure  the  listing  of 
property  at  its  actual  value  and  the  assessment  of  prop- 
ertv  at  its  taxable  value.  But  in  no  case  shall  the 
assessment  of  any  person  be  raised  by  the  board  until 
such  person,  or  his  agent,  shall  l>e  previously  notified,  if 
such  person  or  his  agent  be  found  in  the  county.  (5)  Also 
add  to  the  assessment  rolls  any  taxable  property  not  in- 
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eluded  therein,  assessing  the  same  in  the  name  of  the 
owner  thereof  as  the  assessor  should  have  done,  but  no 
personal  property  shall  be  so  added  unless  the  owner* 
thereof  is  previously  notified,  if  he  be  found  in  the 
county."  Sections  122-124  (Laws  1903)  were  also  added. 
Section  122  provides,  in  substance,  that  when  the  board  of 
equalization  shall  have  reason  to  believe  that  any  person 
has  not  listed  all  of  his  property,  or  that  any  property 
has  not  been  fairly  valued  or  assessed,  it  may  call  such 
person  before  it  in  person,  with  books,  records  and 
papers,  if  necessary.  By  section  123  the  board  may  issue 
process  to  compel  the  attendance  of  any  person  to  answer 
questions.  By  section  124  appeals  may  be  taken  from  any 
action  of  the  board  of  equalization  within  20  days  after 
its  adjournment,  and  "the  court  shall  hear  the  appeal  as 
in  equity  and  without  a  jury,  and  determine  anew  all 
questions  raised  before  the  board  which  relate  to  the 
liability  of  the  property  to  assessment,  or  the  amount 
thereof." 

Decisions  as  to  the  power  of  the  board  rendered  in  con- 
troversies arising  before-  the  act  of  1903  took  effect  are 
not  controlling  with  respect  to  the  new  provisions.  The 
board  of  equalization  may,  as  it  could  under  the  former 
statute,  act  upon  the  application  of  any  person  who  may 
deem  himself  aggrieved  or  any  person  who  shall  complain 
that  any  other  is  assessed  too  low,  but  since  1903  it  may 
also  on  its  own  motion  raise  the  assessment  of  any  person 
after  having  notified  such  person  or  his  agent,  if  he  be 
found  in  the  county.  Whether  this  can  be  done  without 
notice  if  the  person  or  his  agent  be  not  found  in  the  county, 
qucere. 

Since  the  district  court  upon  appeal  can  only  consider 
"questions  raised  before  the  board  which  relate  to  the  lia- 
bility of  the  property  to  assessments,  or  the  amount  there- 
of," it  is  evident  that,  if  no  taxpayer  complains,  a  com- 
plaint or  specification  of  some  sort  should  be  framed  by 
the  assessor,  or  by  the  board  or  some  member  of  it,  advising 
the  person  interested  of  the  change  proposed  to  be  made 


Vol.  100]  JANUARY  TEBM,  1916.  37 

FSBimers  Co-operative  Creamery  ft  Snpply  Co.  y.  McDonald. 

in  his  assessment,  and  due  notice  be  given  of  the  time 
and  place  of  hearing. 

In  Western  Union  Telegraph  Co.  v.  Douglas  County,  76 
Neb.  666,  it  appeared  that  the  county  board  caused  a 
notice  to  be  served  on  plaintiff  that  its  assessment  was 
too  low,  and  requiring  it  to  appear  and  show  cause  why 
it  should  not  be  raised.  No  written  complaint  was  filed. 
The  taxpayer  appeared  and  made  no  demand  for  a  com- 
plaint or  objection  to  its  absence.  It  was  held  that  under 
such  circumstances  it  had  waived  the  irregularity,  the 
board  had  jurisdiction,  and  the  remedy  was  by  appeal. 

In  Bankers  Life  Ins.  Co,  v.  County  Board  of  Equaliza- 
tion,  89  Neb.  469,  the  assessor  added  property  said  to 
be  omitted  from  the  schedule.  No  notice  of  the  increase 
was  given,  but  the  taxpayer  became  apprised  of  the  change 
and  appeared  before  the  board  of  equalization  to  protest. 
This  was  held  to  confer  jurisdiction.  It  is  said  in  the 
opinion  that  the  change  in  the  schedule  should  have  been 
treated  as  a  complaint  by  the  assessor  to  the  board,  and 
notice  given,  but,  the  insurance  company  having  appeared, 
it  coujd  not  afterwards  challenge  the  jurisdiction.  State 
Bank  v.  Seward  County y  95  Neb.  665;  Brown  v.  Douglas 
County,  98  Neb.  299. 

While  the  board  may  adjust  the  assessment  by  raisings 
if  necessary,  the  valuation  of  the  taxpayer's  property,  it 
can  only  be  done  after  notice  has  been  given  to  the  tax- 
payer of  the  proposed  change,  and  a  question  or  issue 
raised  by  notice  or  complaint,  however  informal,  before 
the  board,  from  which  an  appeal  may  be  taken.  The 
proceedings  need  not  be  conducted  with  the  preciseness  or 
formality  of  a  court,  yet  the  rights  of  the  individual  safe- 
guarded by  the  Constitution  require  that,  even  in  tax 
proceedings,  due  process  of  law  as  prescribed  in  and 
suitable  to  such  proceedings  must  be  had. 

CFpon  the  former  appeal  of  this  case  the  question  pre- 
sented was  whether  a  demurrer  to  a  petition  which  alleged 
that  the  board  regularly  convened  "on  June  10,  1913,  for 
the  purpose  of  equalizing  the  valuation  of  the  persona) 
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property  of  the  county,  and  on  July  1  following  the  said 
board,  acting  as  a  board  of  equalization,  raised  the 
assessed  valuation  of  the  personal  property  of  the  plain- 
tiff," should  have  been  overruled.  There  was  no  allegation 
in  the  petition,  as  there  is  in  the  amended  one  now  under 
consideration,  that  the  board  convened  on  the  10th  day  of 
June  "and  remained  in  session  as  such  board  of  equaliza- 
tion, by  adjournment  from  day  to  day,  until  the  1st  day  of 
July."  The  question  considered  was  whether  a  board  could 
act  at  all  to  increase  assessments  after  20  days'  time,  in- 
cluding Sundays,  had  expired,  after  June  10.  The  court 
was  of  opinion  that  it  was  unnecessary  for  the  board  to  sit 
in  continuous  session ;  that  it  could  adjourn  from  day  to 
day  or  for  intervals  of  several  days,  so  long  as  the  equaliza- 
tion was  finished  so  that  the  county  assessor  was  able  to 
prepare  the  abstract  of  the  assessment  as  equalized,  and 
forward  it  to  the  state  board  of  equalization  on  or  before 
the  10th  day  of  July,  as  required  by  section  6442,  Rev.  St. 
1913,  and  that  the  mere  allegation  that  the  board  acted 
on  July  1  failed  to  show  it  had  lost  jurisdiction. 

In  Sumner  &  Co.  v.  Colfax  County,  14  Neb.  524 ,  under 
a  former  statute,  it  is  said:  "The  power  of  the  board  of 
county  commissioners  to  sit  as  a  board  of  equalization, 
rectify  the  returns  of  assessors,  and  change  the  assessments 
of  property,  is  limited  by  the  express  language  of  the 
statute  to  a  term  of  time  not  exceeding  ten  days  in  any 
year,  commencing  on  the  third  Monday  of  June,  and  in 
the  nature  of  things  ceases  on  or  before  the  10th  day  of 
July  of  each  year,  when  by  law  it  is  the  duty  of  the  county 
clerk  to  make  out  and  transmit  to  the  auditor  an  abstract 
of  such  assessments." 

We  adhere  to  our  former  opinion  on  this  point.  It  is 
settled  by  a  number  of  decisions  that,  after  the  board  has 
held  sessions  for  20  days,  it  has  become  functus  officio, 
and  its  powers  have  ceased,  and  this  fact  is  now  disclosed 
by  the  petition  and  the  evidence. 

The  judgment  of  the  district  court  is 

Affirmed. 

Fawoett^  J.,  not  sitting. 
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Robert  B.  Howell,  appellee,  v.  Bee  Publishing  Company 

BT  AL.^   appellants. 

Filed  June  3,  1916.  No.  18882. 

Injiiiiction:  Pcbucationb.  The  publication  of  political  matter  in  a 
newspaper  cannot  be  enjoined  merely  because  it  is  false  or  mis- 
leading, such  relief  being  forbidden  by  the  following  constitutional 
proylsions:  "Every  person  may  freely  speak,  write  and  publish 
on  all  subjects,  being  responsible  for  the  abuse  of  that  liberty; 
and  in  all  trials  for  libel,  both  civil  and  criminal,  the  truth  when 
published  with  good  motives,  and  for  Justifiable  ends,  shall  be  a 
Bumcient  defense."  Const;  art  I,  sec.  5. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Sears,  Judge.    Reversed  and  dismissed. 

Rosetcater  &  Cottier  and  W.  J.  Connell,  for  appellants. 

Brome  &  Brome,  contra. 

Rose,  J. 

This  is  a  suit  in  equity  to  enjoin  the  publication  of  an 
article  relating  to  the  candidacy  of  plaintiff  for  the  office  of 
governor  of  Nebraska.  At  the  primary  election  August 
18,  1914,  plaintiff  aspired  to  be  the  republican  nominee, 
but  before  becoming  a  candidate  he  had  made  and  pub- 
lished the  following  statement: 

"I  have  felt  very  much  complimented  by  the  suggestion 
of  my  name  for  governor,  and  as  much  as  I  should  like 
to  serve  this  state  in  that  honorable  capacity,  yet  I  am 
more  strongly  inclined  to  carry  on  the  work  of  public 
ownership  in  this  city.  As  a  result  I  will  not  be  a  can- 
didate at  the  coming  primary,  but  will  devote  my  energies 
to  the  w^ater  plant  and  to  a  campaign  for  lower  electric 
rates  through  the  development  of  a  public  lighting  and 
power  plant  under  the  control  of  the  Metropolitan  Water 
District. 

"Omaha,  June  16,  1914.  R.  B.  HOWELL." 
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Afterward  plaintiff  departed  from  the  purpose  thus 
announced  and  became  an  active  candidate.  August  17, 
1914,  the  day  before  the  primary  election,  the  statement 
quoted,  including  the  date,  "June  16,  1914,"  was  repro- 
duced in  the  Omaha  ET^ening  Bee,  under  the  following 
head-lines : 

"HOWELL  WILL  NOT  RUN. 
"niS   ANNOUNCEMENT    EXPLAINING   WHY    HIS 
"FRIENDS  SHOULD  NOT  CAST  THEIR 
*^VOTES  FOR  HIM." 

Defendants  are  the  publisher  and  the  editor  of  the 
Omaha  Evening  Bee,  a  daily  new^spaper.  On  plaintiff's 
petition  they  were  restrained  by  the  district  court  August 
17,  1914,  as  follows : 

"It  is  hereby  ordered  that  the  defendants,  and  each,  be 
and  they  hereby  are  restrained  and  enjoined  from  printing, 
publishing,  circulating,  delivering  or  mailing  any  news- 
paper or  other  publication  to  the  voters  of  Nebraska,  or 
to  any  person  or  persons  within  said  state,  or  copy  or 
edition  of  said  newspaper  containing  any  notice  or  state- 
ment of  any  kind  or  nature  whatsoever,  the  publication  of 
which  states  or  declares  that  the  plaintiff  is  not  a  can- 
didate for  the  republican  nomination  for  governor  of 
the  state  of  Nebraska,  at  the  primary  election  to  be  held 
August  18,  1914,  until  the  further  order  of  the  court." 

On  appeal  defendants  take  the  position  that  the  cen- 
sorship thus  exercised  by  the  trial  court  is  forbidden  by 
the  following  provisions  of  the  state  Constitution : 

"Every  person  may  freely  speak,  write  and  publish  on 
all  subjects,  being  responsible  for  the  abuse  of  that  liberty ; 
and  in  all  trials  for  libel,  both  ci^il  and  criminal,  the 
truth  when  published  with  good  motives,  and  for  justi- 
fiable ends,  shall  be  a  sufficient  defense."  Const.,  art.  I, 
sec.  5. 

Was  the  restraining  order  properly  granted?  The 
answer  depends  on  the  meaning  of  the  Constitution.  The 
freedom  of  the  press  was  not  a  liberty  enumerated  in  the 
Magna  Charta,  but  was  a  subsequent  growth  of  several 
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centuries.    After  the  printing  press  became  a  means  of 
disseminating  information  and  opinions  relating  to  the 
church  and  the  state,  all  printed  matter  was  subjected  to 
censorship  or  supervision.    This  power  was  first  exercised 
by  the  church  and  afterward  by  the  crown.    A  printer  was 
required  to  obtain  a  license.     For  publishing  seditious 
opinions  such  punishment  as  mutilation,  whipping,  im- 
prisonment, banishment  and  death  was  inflicted.     The 
practice  of  supervising  manuscripts  in  advance  of  publi- 
cation was  finally  abandoned,  but  the  press  was  subse- 
quently restricted  by  vigorous  prosecutions  for  libel  and 
by  cruel  interpretations  of  the  law  on  that  subject.    The 
doctrine  that  the  truth  was  no  justification  for  its  publi- 
cation   originated    in    the    Star    Chamber.      Trials    for 
seditious  libels  became  a  reproach  to  the  Anglo-Saxon 
dnlization.    The  use  of  governmental  power  in  England 
to  limit  the  activity  of  the  press  extended  to  the  American 
Colonies.      In  replying  to  an  inquiry  by  English  com- 
missioners concerning  the  condition  of  Virginia  in  1670, 
Governor  Berkeley  said: 

"I  thank  God  there  are  no  free  schools,  nor  printing; 
and  I  hope  we  shall  not  have,  these  hundred  years;  for 
learning  has  brought  disobedience,  and  heresy,  and  sects 
into  the  world,  and  printing  has  divulged  them,  and 
libels  against  the  best  government.  God  keep  us  from 
both."    . 

The  use  of  the  printing  press  in  Virginia  was  prohibited 
or  restricted  until  Revolutionary  times.  In  New  England 
official  licensers  exercised  a  censorship  over  the  press  in 
the  seventeenth  century,  and  in  Massachusetts  printing 
was  hampered  by  legal  restraints  until  a  few  years  before 
the  Declaration  of  Independence.  The  evils  calling  for 
a  different  attitude  toward  printing  were  fresh  in  the 
public  mind  when  the  first  American  Constitutions  were 
framed.  The  first  amendment  of  the  Constitution  of  the 
United  States  contains  the  provision  that  congress  shall 
make  no  law  abridging  the  freedom  of  the  press.  The 
powerful  agency  of  the  press  in  the  evolution  of  just 
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and  efficient  government  and  the  indefensible  restrictions 
imposed  upon  publishers  were  understood  generally  when 
provisions  similar  to  those  quoted  from  the  Nebraska  Con- 
stitution were  inserted  in  the  fundamental  law  of  many 
of  the  states.  In  the  light  of  history,  some  of  the  leading 
purposes  disclosed  by  the  language  of  the  Constitution 
cannot  be  misunderstood.  The  power  to  exercise  a  cen- 
sorship over  political  publications,  as  formerly  practiced, 
is  taken  away.  The  exercise  of  censorship  by  a  court  of 
equity  through  the  writ  of  injunction  is  no  less  objection- 
able than  the  exercise  of  that  function  by  other  depart- 
ments of  the  government.  The  truth  when  published 
with  good  motives  and  for  justifiable  ends,  contrary  to 
the  doctrine  of  the  Star  Chamber,  is  a  defense  in  an 
action  for  libel,  either  civil  or  criminal.  It  follows  th;it 
a  court  cannot  use  its  equity  powers  to  prevent  the 
publication  of  political  matter  merely  on  the  ground  that 
it  is  untruthful  or  misleading,  its  truthfulness  and  its 
publication  for  good  motives  and  for  justifiable  ends  being 
a  defense  in  an  action  at  law. 

The  power  of  a  court  of  equity  to  protect  from  im- 
proper publications  the  administration  of  justice  and 
property,  contract,  personal  or  other  rights  guaranteed 
by  either  the  state  or  federal  Constitution,  is  not  pre- 
sented or  decided. 

The  restraining  order  should  not  have  been  granted. 

Reversed  and  dismissed. 
Hamer^  J.,  not  sitting. 

Sedgwick^  J.,  concurring 

The  majority  of  the  court  declare  in  the  syllabus : 
**The  publication  of  political  matter  in  a  newspaper  can- 
not be  enjoined  merely  because  it  is  false  or  misleading," 
because  the  Constitution  provides:  "Every  person  may 
freely  speak,  write  and  publish  on  all  subjects,  being 
responsible  for  the  abuse  of  that  liberty;  and  in  all  trials 
for  libel,  both  civil  and  criminal,  the  truth  when  published 
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with  good  motives,  and  for  justifiable  ends,  shall  be  a 
sniBcient  defense."    The  opinion  does  not  define  what  is 
"political  matter,"  and  does  not  say  why  the  fact  that 
it  is  a  defense  in  an  action  for  libel  to  prove  that  the 
publication  was  for  good  motives  and  for  justifiable  ends 
should  prevent  a  court  of  equity  from  interfering.     I  do 
not  recall  any  more  important  proposition  than  the  one 
that  is  so  decided  in  this  opinion.     No  provision  of  our 
Constitution  has  been  more  litigated  and  discussed  by  the 
courts  than  the  provision  that  "every  i>erson  may  freely 
speak,  write  and  publish  on  all  subjects,  being  respon- 
sible for  the  abuse  of  that  liberty."  The  discussion  started 
in  the  courts  before  our  Constitution  was  adopted,  and, 
in  fact,  long  before  the  federal  Constitution  was  adopted, 
it  was  much  discussed  in  the  courts  of  England.    I  suppose 
that  it  is  the  intention  of  the  opinion  in  this  case  to  hold 
that  publication  in  a  newspaper  will   not  be  enjoined 
under    any    circumstances    because    every    person    may 
freely  speak,  write  and  publish  on  all  subjects.     Several 
hundred  years  ago  this  was  announced  as  the  law  in 
England,  but   the   English    courts   have    entirely    aban- 
doned the  doctrine,  and  at  the  present  time  the  courts 
of  England  deal  with  injury  to  personality  by  writing 
and  publishing  in  the  same  manner  that  they  deal  with 
any  other  torts.    There  has  been  a  most  remarkable  growth 
in  this  country  in  the  same  direction.     In  Francis  v. 
Flinn^  118  U.  S.  385,  the  supreme  court  of  the  United 
States  announced  the  dictum  that  "in  the  eyes  of  the 
law"  damages  are  an  adequate  remedy  for  all  publications ; 
but  a  very  few  years  later  in  the  famous  case  of  Oompers 
V.  Buck  Stove  <&  Range  Co.,  221  U.  S.  418,  that  court 
sustained  an  injunction  restraining  the  defendants  "from 
printing,  issuing,  publishing,  or  distributing"  certain  mat- 
ters which  were  alleged  to  be  injurious  to  the  plaintiffs. 
This  shows  a  remarkable  growth  in  the  direction  of  requir- 
ing courts  of  equity  to  restrain  wrongdoing  when  there 
is  no  other  remedy  to  prevent  it,  and  this  does  not  seem 
to  me  to  be  a  violation  of  the  Constitution.    Those  who 
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publish  are  "responsible  for  the  abuse  of  that  liberty," 
and  it  is  the  abuse  of  the  liberty  that  is  enjoined,  and  not 
the  liberty  itself. 

There  are  other  reasons  given  in  the  brief  for  reversing 
the  judgment  in  this  case  which  seem  to  call  for  reversal. 
I  am  not  satisfied  with  the  discussion  •  in  the  majority 
opinion,  nor  with  the  statement  of  the  law  in  the  syllabus. 


George  Miller^  appellee,  v.  Swift  &  Company,  appel- 
lant. 

Filed  JiTne  3,  1916.    No.  18854. 

c 

Appeal  from  Justice  Court:  Tbial  de  Novo.  In  the  trial  in  the  district 
court  to  a  Jury  of  an  action  appealed  from  Justice  court.  It  is  error 
to  admit  in  evidence,  over  the  objection  of  the  appellant,  a 
transcript  from  the  Justice  containing  detailed  findings  of  fact  and 
the  Judgment  of  such  Justice. 

Appeal  from  the  district  court  for  Douglas  county: 
James  P.  English,  Judge.    Reversed, 

Ourley,  Woodrough  &  Fitch^  for  appellant 

Jamieson  £  O^Sullivan,  contra. 

Fawcett,  J. 

From  a  judgment  for  plaintiff,  in  justice  court  in 
Douglas  county,  for  personal  injuries,  defendant  appealed 
to  the  district  court,  where  plaintiff  was  again  success- 
ful, and  defendant  has  appealed  to  this  court 

Plaintiff  alleges  that  he  was  told  by  his  foreman  to 
carry  two  panes  of  glass,  each  40  by  46  inches  in  size,  from 
the  first  floor  to  the  second.  In  order  to  do  so  he  was 
required  to  ascend  a  flight  of  stairs  which  the  evidence 
shows  was  about  four  feet  wide  and  without  any  turn.  He 
carried  the  first  pane  up  safely,  but,  in  carrying  the  second 
pane,  when  he  reached  the  head  of  the  stairs  and  turned 
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to  go  east,  the  glass  broke.  One  of  the  broken  pieces 
struck  him  on  the  hand  and  made  a  bad  cut  which  resulted 
in  a  loss  of  27  days'  time  and  an  expenditure  of  |11  for 
surgical  treatment,  and  caused  him  more  or  less  suffering. 
In  entering  the  judgment,  the  justice  made  findings  of 
fact  on  which  he  based  the  judgment.  On  the  trial  in  the 
district  court  plaintiff  testified  in  his  own  behalf,  and 
then  offered  the  entire  transcript  from  the  justice  court. 
Over  defendant's  objection  the  transcript  was  received  in 
evidence.  The  transcript  contained  the  following  findings 
by  the  justice: 

"I  find  that  plaintiff,  while  in  the  employ  of  defendant 
on  Sept.  8,  1913,  was  ordered,  by  the  foreman  in  charge 
of  him  to  carry  a  pane. of  glass  from  the  first  floor  to  the 
second  floor;  that  he  remonstrated,  but  nevertheless  pro- 
ceeded to  carry  said  pane  of  glass  from  first  floor  to  second 
floor;  that  said  pane  of  glass  was  defective,  which  was 
know^n  both  to  the  said  foreman  and  this  plaintiff;  that 
as  he  reached  the  top  step  of  said  stairs  and  turned  east 
the  said  pane  of  glass  broke  and  cut  plaintiff's  hand, 
thereby  necessitating  his  being  out  of  work  for  a  period  of 
27  days  and  causing  him  mental  pain  and  suffering;  that 
said  injury  was  caused  through  carelessness  and  negli- 
gence; that  a  reasonable  compensation  for  the  injury 
so  received  is  {125.  Wherefore  I  give  judgment  for  the 
plaintiff  for  |125  and  costs  of  suit  taxed  at  {3.40." 

The  reason  given  by  the  trial  court  for  admitting  the 
transcript  was  that  *'it  is  part  of  the  files  in  the  case." 
So  were  the  allegations  in  plaintiff's  petition,  but  no  one 
would  contend  that  plaintiff  could  introduce  them  as 
evidence  of  his  right  to  recover.  Counsel  say  the  transcript 
was  material  for  the  puri)ose  of  showing  ui)on  what  issues 
the  case  was  tried  before  the  justice.  The  transcript  may  be 
used  for  that  purpose,  but  it  must  be  so  used  with  the  court. 
The  jury  has  nothing  to  do  with  determining  the  issues 
upon  which  the  case  is  presented  to  them.  The  introduc- 
tion of  the  findings  and  judgment  of  the  justice  as  evi- 
dence   was   i)eculiarly    prejudicial    in  this    case,    where 
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plaintiff  was  relying  upon  his  own  testimony,  which  upon 
the  most  material  points  was  in  conflict  with  the  testimony 
of  the  foreman,  introduced  by  defendant.  It  is  argued 
that  plaintiff  has  recovered  in  two  courts  and  this  court 
ought  not  to  set  aside  the  recovery.  We  recognize  the 
force  of  this  contention,  and  under  ordinary  circumstances 
it  would  prevail,  but  in  the  case  at  bar  the  error  is  too 
plain  to  be  ignored. 

Reversed  and  remanded. 


Thomas  Boden,  appellee,  v.  Paris  A.  Williams,  ap- 
pellant. 

Filed  June  3,  1916.    No.  18868. 

1.  Contracts:  Parol  Evidence.  "Where  a  contract  of  sale  has  been 
consummated  by  writing,  the  presumption  is  that  the  writing  con- 
tains the  whole  contract,  and,  in  the  absence  of  fraud,  mistake  or 
ambiguity  of  expression  in  the  contract  itself,  parol  evidence  is 
inadmissible  to  change  or  vary  its  terms."  Apking  v.  Hoefer,  74 
Neb.  325. 

2.  Vendor  and  Purchaser:  Outhouses.  Buildings,  such  as  com  cribs, 
cattle  sheds,  hog  sheds,  and  other  customary  outhouses,  situated 
upon  a  farm,  are  of  the  general  class  which  a  prospective  buyer 
inspecting  the  farm  would  have  a  right  to  assume  are  part  of  the 
freehold.  They  are  not  such  as  to  put  him  upon  inquiry  in  refer- 
ence thereto,  even  though  he  may  then  know  that  the  farm  is  oc- 
cupied by  a  tenant. 

X  :  Removal  of  Outhouses:  Liabilitt  op  Vendor.    And  where 

the  owner  of  such  a  farm  sells  the  same  and  enters  into  a  written 
contract  of  sale  thereof,  without  reserving  such  buildings,  and 
such  contract  is  finally  consummated  by  the  payment  to  him  by 
the  purchaser  of  the  full  agreed  consideration  for  such  farm,  the 
seller  will  be  liable  to  the  purchaser  for  the  value  of  such  im- 
provements, if  owned  by  the  tenant  and  removed  by  him  without 
the  consent  of  such  purchaser. 
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i.  Appeal:  Confuctino  Evidence.  "The  yerdict  of  a  Jury  will  not  be 
set  aside  for  want  of  evidence  to  support  it,  if  there  is  a  substantial 
conflict  of  evidence  upon  the  issue  presented."  Firat  Nat.  Bank 
V.  Hedffecock,  87  Neb.  220. 

Appeal  from  the  district  court  for  Franklin  county: 
Harry  S.  Dungan,  Judge.    Affirtned. 

W.  C,  Dorsey,  for  appellant. 

George  Losey  and  J.  C.  McReynolds,  contra. 

Pawcbit,  J., 

This  action  was  brought  in  the  district  court  for 
Franklin  county,  to  recover  damages  which  plaintiff 
claims  to  have  sustained  by  reason  of  a  breach  of  certain 
conditions  in  a  contract,  entered  into  between  plaintiff 
and  defendant,  for  the  sale  by  the  latter  to  the  former  of 
a  quarter  section  of  land.  Plaintiff  recovered,  and  defend- 
ant appeals. 

The  evidence  fairly  establishes  the  following  facts :  In 
the  fall  of  1912,  defendant  listed  the  land  for  sale  with 
one  Myers,  a  real  estate  agent.  Myers  negotiated  a  sale 
of  the  land  to  plaintiff  for  |9,000,  and  prepared  a  contract 
of  sale  for  execution  by  the  parties.  The  contract 
provided  that  the  consideration  should  be  paid,  |300 
cash,  |1,000  on  or  before  December  16,  and  the  bal- 
ance of  17,700  on  or  before  March  1, 1913,  "less  |2,600 
mortgage  at  5  per  cent,  interest,"  and  that  plaintiff 
was  to  take  the  property  subject  to  the  taxes  for 
1912  and  subsequent  taxes.  The  contract  was  signed 
by  defendant  and  left  with  his  agent,  Myers,  for  execution 
by  plaintiff.  A  few  hours  later  plaintiff  called  at  the 
office  of  Myers  and  the  contract  was  submitted  to  him. 
He  objected  to  assuming  the  taxes  for  1912  and  refused 
to  sign  unless  there  were  inserted  the  words  "Taxes  of 
1912  paid."  Myers  said  he  would  make  such  change,  with 
the  understanding  that  the  deal  would  not  go  through  un- 
less defendant  agreed  to  it  Plaintiff  agreed  to  that  ar- 
rangement and  Myers  then   changed  the  contract  by  in- 


48  NEBRASKA  REPORTS.  [Vol.  100 

Roden  t.  Williams. 



serting  those  words.  Thereupon  plaintiff  signed  the  con- 
tract and  paid  Myers  the  |300  cash  payment.  Some  two 
or  three  hours  later  in  the  day  Myers  met  defendant  and 
told  him  what  had  been  done.  He  testifies  that  he  told 
defendant  that  plaintiff  refused  to  buy  the  place  unless  the 
taxes  were  paid  by  defendant;  that  defendant  "looked  it 
over  and  said  it  was  all  right,  that  he  wouldn't  let  the  taxes 
stop  the  sale,  and  I  asked  him  then  if  it  was  a  go,  and  he 
said,  'Yes.'  Q.  If  I  understand  you,  Mr.  Myers,  Mr.  Wil- 
liams agreed  finally  to  the  contract  as  it  was  amended?  A. 
Yes,  sir."  Defendant  admits  having  stated  to  Myers,  "Well 
I  don't  know  as  I  would  let  the  taxes  spoil  the  contract," 
but  says  that  afterwards  he  considered  the  matter  and, 
as  he  "had  been  on  a  deal  with  a  man  for  the  farm  for 
|10,000,"and  plaintiff  had  "jewed  us  down"  |600,  he  made 
up  his  mind  that  he  would  not  stand  for  the  taxes  at  all. 
He  did,  however,  accept  the  $300  which  plaintiff  had  paid. 
The  above  facts  present  the  first  question  to  be  determined, 
viz. :  Did  defendant  by  what  he  said  to  Myers  after  Myers 
had  changed  the  contract,  and  by  the  acceptance  of  the 
|300,  ratify  and  confirm  the  contract  which  he  had  signed, 
as  changed  by  Myers?  We  agree  with  the  jury  that  he  did. 
On  December  16  the  parties  met  for  the  purpose  of  ad- 
justing the  second  payment  of  f  1,000  provided  by  the  con- 
tract to  be  paid  on  that  date.  This  appears  to  have  been  the 
first  .time  plaintiff  and  defendant  had  met.  Defendant 
then  insisted  that  plaintiff  must  pay  the  taxes  for  1912 
and  the  interest  on  the  mortgage  from  the  last  interest 
payment,  viz.,  June,  1912.  The  evidence  is  in  conflict  as 
to  whether  or  not  plaintiff  agreed  to  that  demand.  It 
would  sustain  a  verdict  either  way.  The  verdict  for  plain- 
tiff must  therefore  stand. 

A  further  controversy  arose  between  the  parties,  sub- 
sequent to  the  execution  of  the  written  contract,  with  re- 
gard to  certain  improvements  which  defendant's  tenant, 
then  in  possession  of  the  farm,  had  placed  upon  it.  The 
improvements  consisted  of  a  granary,  inside  of  and  board- 
ed up  to  the  corncrib;   a  "big"  shed  that  was  built  up  a- 
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gaingt  the  barn ;  a  cattle  shed,  16  by  14,  which  had  been 
built  in  the  cattle  yard ;  a  hog  shed  and  a  privy.  The  right 
of  defendant,  or  his  tenant,  to  remote  these  improvements 
must  be  determined  by  the  terms  of  the  written  contract 
In  that  contract  no  reseveration  is  made  by  defendant 
of  the  improvements  in  controversy.  The  improvements 
were  of  a  class  which  any  one  inspecting  the  farm  would 
ha\e  a  right  to  assume  were  a  part  of  the  freehold.  They 
were  not  such  as  to  put  a  prospective  purchaser  upon 
inquiry  in  reference  thereto,  e\«n  though  he  knew  the 
farm  was  then  occupied  by  a  tenant.  They  w^ere  of  such 
a  class  as  to  impose  upon  the  seller  the  duty  of  advising 
the  prospective  purchaser  of  the  fact  that  they  belonged 
to  the  tenant  and  not  to  the  freehold.  It  is  true,  the 
parties  had  some  conversation  in  relation  to  the  improve- 
ments at  their  first  meeting  on  December  16,  which  was 
a  month  after  the  execution  of  the  contract.  Nothing  then 
said  could  release  defendant  from  his  liability  for  the 
value  of  the  improvements  if  removed  by  him  or  his  tenant, 
unless  the  plaintiff  then  agreed  to  release  him  from  such 
liability.  The  evidence  upon  this  point  is  in  conflict. 
The  jury  found  for  plaintiff  upon  sufficient  evidence  to 
sustain  their  finding,  and  it  is  conclusive. 

The  contract  required  the  final  payment  to  be  made  on 
or  before  March  1,  1913.  Defendant  deposited  with  the 
bank  at  Biverton  his  copy  of  the  contract,  and  also  a 
deed  to  the  land,  to  be  held  until  the  final  payment  was 
made  to  the  bank  for  him,  when  the  deed  was  to  be  deliv- 
ered. It  is  urged  by  defendant  that,  when  plaintiff  made 
the  final  payment  on  February  28,  he  had  been  told  by 
defendant  that  he  (defendant)  would  not  make  him  a 
deed  to  the  land  unless  he  paid  the  1912  taxes,  and  the 
interest  on  the  mortgage  from  the  last  interest  payment 
date  in  June,  1912;  that  he  knew  when  he  had  made 
such  payment  that  the  improvements  in  controversy  had 
been  removed  by  the  tenant.  In  support  of  this  contention 
defendant  says  that  plaintiff  made  the  final  payment  with 
full  knowledge  of  the  facts  and  without  duress  or  fraud; 

100  Neb.— 4 
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that  he  thereby  acceded  to  the  demands  of  the  defendant, 
and,  whether  such  demands  were  well  founded  or  not, 
the  final  payment  made  by  him  under  such  circumstances 
was  a  voluntary  payment  and  cannot  be  recovered  back, 
wholly  or  in  part.  We  are  unable  to  concur  in  defend- 
ant's view  of  the  law  applicable  to  the  facts  shown  by 
the  record.  This  court  has  settled  the  rule  applicable  to 
such  facts.  "Where  a  contract  of  sale  has  been  consum- 
mated by  writing,  the  presumption  is  that  the  writing 
contains  the  whole  contract,  and,  in  the  absence  of  fraud, 
mistake  or  ambiguity  of  expression  in  the  contract  it- 
self, parol  evidence  is  inadmissible  to  change  or  vary 
its  terms."  ApJcing  v.  Hoefer,  74  Neb.  825.  In  the  opin- 
ion (p.  328)  we  said:  "Even  if  the  defendant  agreed 
orally,  after  the  contract  was  executed,  that  the  plain-^ 
tiflfs  might  have  a  few  days  after  July  10  to  meet  the 
payment  maturing  on  that  date,  it  was  a  nako«l  promise, 
without  consideration,  and  could  not  be  enforced.  It 
follows  therefore  that  the  court  erred  in  the  admission 
of  oral  evidence  to  vary  the  terms  of  the  written  contract. 
It  is  clearly  apparent  from  the  written  contract  that 
time  was  of  the  essence  of  it,  and  that  the  failure 
of  the  plaintiffs  to  meet  the  payment  maturing  on  the 
10th  day  of  July,  1902,  gave  defendant  the  option  to 
forfeit  the  contract  and  declare  it  at  an  end."  That  such 
a  contract  as  the  one  invohed  here  manifests  an  intention 
to  make  time  of  the  essence  of  the  contract  is  also  held 
in  Cad  well  v.  Smith,  83  Neb.  567.  When  plaintiff  ap- 
peared at  the  bank  on  February  28  to  make  his  fina'  pay- 
ment and  obtain  his  deed,  he  had  only  one  more  day  re- 
maining in  which  to  comply  with  the  terms  of  his  contract 
as  to  the  making  of  such  final  payment.  Had  he  failed  to 
make  his  final  payment  on  that  day  or  the  next,  defendant, 
by  the  terms  of  the  contract,  would  have  been  released 
from  all  liability  thereunder,  and  plaintiff  would  have 
lost  his  bargain,  and  would,  probably,  have  had  diflBculty 
in  obtaining  a  return  of  the  |1,300  which  he  had  paid 
thereon. 
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All  of  the  points  in  controversy,  above  referred  to, 
were  properly  submitted  to  the  jury  by  the  instructions  of 
the  court.  The  T^erdict  returned  under  those  instructicms 
has  sufficient  evidence  to  support  it.  Finding  no  rever- 
sible error  in  the  record,  the  judgment  of  the  district  court 
is 

Affirmed. 

Hamer^  J.,  not  sitting. 


M.  T.  Hiatt  et  al.,  appellants,  v.  Henry  W.  Tomlinson 

ET  AL.,  appellees. 

Filed  June  3,  1916.    No.  19339. 

Gonnty  Officers:  Remoyal  fbom  Office.  Actions  under  section  5698, 
Rev.  St  1913,  to  remove  county  officers  from  office  are  highly  penal 
in  their  nature,  and  the  evidence  must  be  clear  and  satisfactory. 
The  language,  "for  habitual  or  wilful  neglect  of  duty"  and  "for 
wUful  maladministration  in  office,"  involves  more  than  oversight, 
carelessness  or  mistake.  To  justify  removal  of  a  county  officer 
on  such  grounds,  it  must  be  clearly  shown  that  the  action  of  such 
official  was  prompted  by  some  evil  intent  or  legal  malice,  or  at 
least  without  sufficient  grounds  to  believe  that  he  was  properly 
performing  hie  duty. 

Appeal  from  the  district  court  for  Holt  county: 
Robert  R.  Dickson^  Judge.    Affirmed,  with  directions. 

H.  M.  JJttley,  for  appellants. 

J.  A,  Donohoe  and  J,  J.  Harrington,  contra. 

Fawcett^  J. 

This  action  was  instituted  by  plaintiffs,  as  taypayers 
and  citizens  of  Holt  county,  under  the  first  and  sixth  sub- 
divisions of  section  5698,  Rev.  St.  1913,  to  remove  defend- 
ants from  their  offices  as  sui)ervisors  of  such  county.  From 
a  judgment  dismissing  the  action  at  their  costs,  plain- 
tiffs appeaL 
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The  petition  contains  two  paragraphs.  The  first  simply 
alleges  that  plaintiffs  are  taxpayers  and  citizens  of  Holt 
county.  The  second  is  divided  into  16  subdivisions.  The 
sixteenth  subdivision  has  been  abandoned  by  plaintiffs 
in  their  brief.  The  first,  second,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  tenth,  twelfth  and  fifteenth  were  stricken  by 
the  court  In  the  motion  for  a  new  trial  plaintiffs  do 
not  assign  any  error  of  the  court  in  striking  out  these 
subdivisions,  and  for  that  reason  defendants  had  not 
given  them  any  attention  in  their  brief,  although  plain- 
tiffs argue  them.  Defendants  were  justified  in  paying  no 
attention  to  those  subdivisions  in  this  court  Plaintiffs, 
by  failure  to  assign  error  as  to  them  in  their  motion  for 
a  new  trial,  waived  error,  if  any,  in  relation  thereto. 
This  leaves  subdivisions  3,  9, 11, 13  and  14  to  be  considered. 

The  third  subdivision  complains  of  the  defendants  for 
allowing  pay  for  clerks  in  the  offices  of  the  county  attor- 
ney, sheriff,  and  county  assessor,  for  the  reason  that  such 
action  was  not  allowed  by  law ;  that  the  board  had  not, 
prior  to  paying  the  salaries,  found  as  a  matter  of  fact  that 
any  clerks  were  necessary,  and  that  no  clerks  were  neces- 
sary in  any  of  the  said  offices.  The  record  shows  that 
as  to  each  of  the  three  officers  named  the  matter  was  taken 
up  in  advance  by  them  with  the  board  or  with  members 
of  the  board.  In  the  case  of  the  county  attorney  and  sheriff 
the  application  for  help  was  not  made  in  writing;  in  the 
case  of  the  assessor  it  was,  but  the  action  of  the  board 
was  not  specific.  Here  is  the  record:  "To  the  Hon. 
Board  of  Supervisors.  Gentlemen:  I  do  hereby  make 
application  for  sufficient  help  in  the  office  of  county 
assessor  for  the  year  1914.  T.  J.  Coyne,  county  assessor. 
On  motion  petition  was  granted."  We  think  this  point 
is  settled  adversely  to  plaintiffs'  contention  by  Lancaster 
County  V.  Oreen,  54  Neb.  98;  Berryman  v,  Schalander,  85 
Neb.  281;  Gage  County  v.  Wright,  86  Neb.  436;  and 
Emherson  v,  Adams  County,  93  Neb.  823. 

Subdivision  9  alleges  that  the  defendants,  during  the 
years  1913  and  1914,  allowed  claims,  and  drew  warrants 
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in  payment  thereof,  for  the  building  of  bridges  and  cul- 
verts and  for  material  furnished  therefor,  when  the  per- 
sons presenting  such  claims  had  never  been  employed  by 
the  board  to  build  such  bridges  or  furnish  material  there- 
for, and  that  this  allegation  applies  to  practically  every 
claim  allowed  by  the  board  and  paid  therefor  by  warrant 
during  the  two  years  named. 

By  subdivision  11  it  is  complained  that  the  defendants, 
during  the  two  years  named,  unlawfully  failed  and  neg- 
lected to  comply  with  chapter  111,  Laws  1911,  being  sec- 
tion 2956,  Rev.  St  1913.  In  reference  to  the  letting  of 
contracts  for  bridges,  the  cost  of  which  exceeded  the  sum  of 
|500,  and  failed  to  require  bills  for  labor  performed 
and  material  furnished  for  such  bridges  to  be  made  out 
and  filed  in  the  manner  required  by  statute,  and  failed 
and  n^lected  to  procure  and  keep  records  of  bridges 
built. 

Subdivision  13  complains  that  defendants,  during  the 
year  1914,  failed,  neglected  and  refused  to  make  any  con- 
tracts for  the  purchase  of  supplies,  such  as  books,  blanks, 
etc.,  for  the  county,  as  required  by  sections  1089,  1090, 
Bev.  St.  1913. 

Subdivision  14  complains  that  defendants  did  during 
1914  unlaw  fully  pay  out  a  large  amount  of  county  money, 
levied  and  collected  for  the  purpose  of  the  expenses  of 
Holt  county  for  the  year  1914,  for  bills  filed,  supplies 
furnished,  and  work  and  labor  done  during  the  year  1913, 
and  prior  thereto,  without  having  included  such  claims 
or  bills  in  the  estimate  of  expenses  made  by  them  as  re- 
quired by  law  a£  the  first  meeting  in  January,  1914, 
among  which  were  bills  to  the  Western  Bridge  &  Con- 
struction Company,  amounting  to  |18,000,  or  more; 
bills  to  the  Klopp-Bartlett  Printing  Company,  amounting 
to  f  1,000,  or  more;  bills  to  George  A.  Miles,  to  an 
amount  to  plaintiflfs  unknown ;  and  to  others  whose  names 
were  unknown  to  plaintiffs;  that  all  of  these  acts  were 
wholly,  entirely,  and  directly  in  violation  of  the  statutes. 
The  large  amount   paid  to  the   Western    Bridge   &  Con- 
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struction  Company,  referred  to  in  subdivision  14,  was 
for  bridge  work  rendered  necessary  by  the  washing  out 
of  some  bridges  and  damage,  to  others,  which  stopped 
travel  in  some  cases,  and  rendered  it  dangerous  in  others. 
The  evidence  we  think  fairly  shows  that  the  commis- 
sioners in  this  instance  advised  with  the  lawyers  at 
O'Neill  and  also  with  the  district  judge,  all  of  whom  it 
is  clilimed,  and  tacitly  admitted  by  plaintiffs,  advised  the 
commissioners  to  go  ahead  and  have  the  work  done.  In 
none  of  the  cases  is  there  pointed  out  any  fraud  or  fraud- 
ulent intent  on  the  part  of  the  commissioners.  It  is  not 
claimed  that  in  the  making  of  any  of  these  purchases,  or 
in  having  any  of  the  work  done,  the  commissioners  entered 
into  fraudulent  collusion  with  any  one;  nor  is  there  evi- 
dence to  show  that  the  commissioners  have  ever  received 
any  money  or  thing  of  value  to  which  they  were  not  en- 
titled. 

Some  contention  is  made  that  in  certain  instances  per 
diem  was  allowed  to  commissioners  for  special  work  done 
on  committees,  or  where  certain  work,  such  as  supervision 
of  bridge  construction  and  road  work,  and  like  matters, 
was  delegated  by  the  board  to  some  individual  member  of 
the  board,  and  that  the  board  met  with  greater  frequency 
than  was  necessary.  But  we  have  been  unable  to  find  in 
the  record  evidence  of  fraud  or  evidence  to  show  that  the 
defendants,  representing  the  county,  ever  paid  out  any 
of  the  county's  money  for  which  the  county  did  not  re- 
ceive a  fair  equivalent. 

That  the  members  of  the  board  had  an  erroneous  idea 
as  to  the  manner  in  which  their  duties  should  be  per- 
formed, and  that  they  did  many  things  contrary  to  the 
method  prescribed  by  statutes,  is  established  by  the  record. 
Many  of  the  things  they  did  and  some  of  the  contracts 
they  entered  into  would  have  been  promptly  enjoined  by 
the  courts  if  application  had  been  made  by  the  plaintiffs, 
or  any  other  taxpayers,  for  such  relief;  but  no  such  action 
was  taken. 
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Section  5698,  Rev.  St  1913,  upon  which  the  case  at  bar 
is  based,  reads  thus :  "All  county  officers,  including  justices 
of  the  peace,  may  be  charged,  tried  and  removed  from 
office  for  official  misdemeanors  in  the  manner  and  for  the 
causes  following:  First,  for  habitual  or  wilful  neglect  of 
duty.  •  ♦  ♦  Sixth,  for  wilful  maladministration  in 
office." 

Section  la,  ch.  71,  Comp.  St.  1911,  reads  as  follows: 
"Any  county  attorney  or  prosecuting  officer,  sheriff, 
police  judge,  mayor,  police  officer,  or  police  commissioner 
or  other  officer  who  shall  wilfully  fail,  neglect  or  refuse 
to  enforce  any  law  which  it  is  made  his  duty  to  enforce 
shall  thereby  forfeit  his  office  and  may  be  removed  there- 
from." 

To  our  mind,  these  two  sections  of  the  statute  are 
equally  drastic  in  their  provisions,  are  each  highly  penal 
in  their  nature,  and  a  construction  of  one  would  apply  to 
the  other.  The  latter  of  the  two  sections  was  under  con- 
sideration in  State  v.  Donahue,  91  Neb.  311.  In  the 
sixth  paragraph  of  the  syllabus  we  held:  "Prosecutions 
under  this  statute  are  highly  penal  in  their  nature,  and 
the  evidence  must  be  clear  and  satisfactory.  To  wilfully 
fail,  neglect  or  refuse  to  enforce  a  law  involves  more  than 
oversight  or  carelessness  or  voluntary  neglect  It  must 
be  prompted  by  some  evil  intent,  or  legal  malice,  or  at 
least  be  without  sufficient  grounds  to  believe  that  he  is 
performing  his  duty."  This  holding  is  well  sustained  by 
authority.  ^^Doing  or  omitting  to  do  a  thing  'knowingly 
and  wilfully'  implies  not  only  a  knowledge  of  the  thing, 
but  a  determination  with  an  e^il  intent  to  do  it  or  to  omit 
doing  it"  Felton  v.  United  States,  96  U.  S.  699. 

"What  is  the  meaning  of  'wilful  misconduct'  as  that 
phrase  is  here  employed?  Manifestly  it  is  not  applicable 
to  every  case  of  misconduct  nor  to  every  mistake,  or 
every  departure  from  the  strict  letter  of  the  law  defining 
the  officer's  duties,  but  only  to  wilful  wrongs  or  omissions 
on  his  part.  The  word  'wilful,'  like  most  other  words  in 
our  language,  is  of  somewhat  varied  signification  according 
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to  its  context  and  the  nature  of  the  subject  under  dis- 
cussion or  treatment.  Frequently  it  is  used  as  nearly  or 
quite  synonymous  with  *\x)luntary^  or  intentional,'  and 
evidently  this  is  the  interpretation  given  it  by  the  trial 
court  in  the  case  before  us.  But  when  employed  in  stat- 
utes, especially  in  statutes  of  a  penal  character,  it  is 
held  with  but  few  exceptions  to  imply  an  evil  or  corrupt 
motive  or  intent."  State  v.  Meek,  148  la.  671. 

"The  word  ^wilfully'  in  the  provision  of  the  Penal  Code 
(section  639),  declaring  that  ^any  person  who  wilfully  or 
maliciously  displaces,  removes,  injures  or  destroys  •  ♦  ♦ 
a  pipe  or  main  for  conducting  water  or  gas  *  *  *  is 
punishable  by  imprisonment,'  means  not  simply  a  volun- 
tary and  intentional  act,  which  is  in  fact  wrongful,  but 
one  done  with  a  wrongful  purpose,  with  a  design  to  in- 
jure another,  or  from  mere  wantonness  or  lawlessness." 
Wass  V.  Stephens,  128  N.  Y.  123. 

"For  the  plaintiff  it  is  contended  that  the  term  ^wilfully/ 
as  here  used,  signifies  no  more  than  voluntarily  or  purpose- 
ly— thus  distinguishing  the  act  of  obstructing  made  penal, 
from  one  which  may  be  said  to  have  been  accidental,  which 
last  alone  it  was  the  design  of  the  statute  not  to  punish. 
The  word  ^wilfully/  as  used  to  denote  the  intent  with 
which  an  act  is  done,  is  undoubtedly  susceptible  of  dif- 
ferent shades  of  meaning  or  degrees  of  intensity  ac- 
cording to  the  context  and  evident  purpose  of  the  writer. 
It  is  sometimes  so  modified  and  reduced  as  to  mean 
little  more  than  plain  intentionally,  or  designedly.  Such 
is  not,  however,  its  ordinary  signification  when  used  in 
criminal  law  and  penal  statutes.  It  is  there  most  fre- 
quently understood,  not  in  so  mild  a  sense,  but  as  con- 
veying the  idea  of  legal  malice  in  greater  or  less  degree, 
that  is,  as  implying  an  evil  intent  without  justifiable  ex- 
cuse."   State  V.  Preston,  34  Wis,  675,  683. 

"The  word  ^tcilfully,^  in  the  ordinary  sense  in  which  it 
is  used  in  statutes,  means  not  merely  'voluntarily,'  but 
with  a  bad  purpose."  Commonwealth  v.  Kneeland,  20 
Pick.  (Mass.)  206,  220. 
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"We  are  of  opinion  that  under  the  statute  an  official  act 
done  or  omitted  cannot  be  said  to  have  been  wilful  unless 
the  officer  knew  or  believed  that  it  was  his  official  duty  to 
do  or  omit  the  act,  and  with  isuch  knowledge  or  belief  ob- 
stinately, perversely,  and  with  intent  to  do  wrong  acted  or 
failed  to  act."    State  v.  Alcorn,  78  Tex.  387. 

In  State  v.  Scates,  43  Kan.  330,  335,  an  action  to  re- 
move an  officer,  the  decision  concludes:  "As  the  majority 
of  the  court  do  not  find  that  any  of  the  acts  complained 
of  were  done  by  Scates  corruptly,  or  with  the  intent  to 
defraud  the  taxpayers  of  Seward  county,  judgment  will 
be  rendered  in  his  favor  and  against  the  plaintiff." 

"When  proceedings  under  section  7459  of  the  Revised 
Statutes  are  brought  to  remove  a  county  officer,  and  the 
court  finds  that  such  officer  acted  honestly  in  making  such 
charges  against  his  county,  and  honestly  believed  at  the 
time  he  presented  his  claim  for  allowance,  and  when  he 
collected  the  same,  that  such  charges  were  legal,  it  is 
error  to  remove  him  from  office,  and  enter  judgment  against 
him  for  the  penalty  provided  by  said  section."  Pouting 
V.  Isaman,  7  Idaho,  581. 

In  People  v.  Therrien,  80  Mich.  187, 195,  it  is  said :  "The 
right  to  hold  this  office  is  just  as  sacred  in  the  eyes  of  the 
law  to  Metevier  as  the  right  to  hold  the  property  he  has 
earned.     It  is  a  property  right,  and  one  of  which  he  caa 
only  be  divested  by  a  strict  conformity  to  the  statute. 
*     •     *     The  people  of  Mackinac  county  have  rights 
also,  as  well  as  the  accused.    They  have  the  right,  under 
the  Constitution,  to  elect  their  county  officers,  and  to 
have  such  officers  serve  out  the  terms  for  which  they  were 
elected.    It  was  not  contemplated  by  the  Constitution  that 
such  officers  should  be  removed  but  for  grave  reasons." 

The  holding  of  the  trial  court  is  in  harmony  with  the 
law  as  announced  in  the  above  cases,  and  is  also  well 
within  our  holding  in  State  v.  Hastings,  37  Neb.  96. 

In  reaching  the  conclusion  that  the  judgment  of  the 
district  court  should  be  affirmed,  we  have  not  been  able 
to  shut  our  eyes  to  the  fact  that  the  defendants,  in  trans- 
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acting  the  business  of  the  county,  have  so  frequently  acted 
contrary  to  the  method  of  procedure  pointed  out  by 
statute  that  plaintiffs  are  not  entirely  without  justification 
in  instituting  the  present  action.  We  are  impressed  with 
the  conviction  that  they  also  have  acted  in  good  faith. 

In  such  a  case,  who  should  bear  the  costs  of  this  litiga- 
tion? 

We  think  such  costs  should  be  taxed  to  the  parties  whose 
carelessness  in  the  discharge  of  public  duties  caused  the 
making  of  such  costs.  Such  a  course  will  prevent  such 
carelessness  on  the  part  of  the  defendants  in  the  future, 
and  will  also  be  a  salutary  admonition  to  the  com- 
missioners of  other  counties  in  the  state  to  discharge  their 
duties  in  accordance  with  the  requirements  of  statutes 
enacted  for  their  guidance. 

The  judgment  of  the  district  court  is  therefore  aflBrm- 
ed  in  so  far  as  it  dismisses  the  action,  but  reversed  in  so  far 
as  it  taxes  the  costs  to  the  plaintiff,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  tax  all 
costs  in  the  action  to  the  defendants;  defendants  to  also 
pay  the  costs  in  this  court. 

Judgment  accoedingly. 
Letton,  J.,  not  sitting  ' 

RosE^  J.,  dissenting. 

I  dissent  from  the  decision  of  the  majority  on  three 
fundamental  grounds : 

1.  This  is  a  civil  action,  and  a  preponderance  of  the 
evidence  is  suflBcient  to  establish  any  issue  in  such  a  case. 
Patrick  v.  Leach,  8  Neb.  530 ;  Search  v.  Miller,  9  Neb.  26 ; 
Kopplekom  v,  Huffman,  12  Neb.  95;  Altschnler  v.  Algaza, 
16  Neb.  631;  Dunhar  v.  Briggs,  18  Neb.  94;  Stevens  v. 
Carson,  30  Neb.  544;  First  Nat  Bank  v.  Ooodman,  55  Neb. 
409;  Western  Mattress  Co.  v.  Potter,  1  Neb.  (Unof.)  627; 
Schmuck  v.  Hill,  2  Neb.  (Unof.)  79;  Link  v.  Campbell,  72 
Neb.  307;  Kramer  v,  Weigand,  91  Neb.  47.  To  make  "clear 
and  satisfactory'^  evidence  essential  to  a  finding  against 
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defendants  in  a  civil  suit  to  remove  county  officers  for 
violating  statutes  is  to  confuise  terms,  and  to  require  more 
than  a  preponderance  of  the  evidence. 

2.  Statutes  authorizing  the  removal  of  county  officers 
for  violating  official  duties  are  not  "highly  penal,"  but 
are  remedial  in  their  nature,  and  should  be  liberally  con- 
strued to  suppress  mischief  and  advance  the  remedy. 
Buckmaster  v.  McElroy,  20  Neb.  557,  approving  Sedgwick, 
Construction  of  Statutory  and  Constitutional  Law  (2d  ed. ) 
p.  309;  2  Wharton,  Criminal  Law  (10th  ed.)   sec.  1582. 

3.  The  intentional  violation  of  an  official  duty  is  suf- 
ficient to  justify  the  removal  of  an  officer,  under  a  statute 
so  declaring;  evil  intent  or  malice  not  being  essential. 
State  V.  Sheldon,  10  Neb.  452;  Highumy  Commissioners  v. 
Ely,  54  Mich.  173;  People  v.  Herlihy,  72  N.  Y.  Supp.  389; 
Louisville  (&  Jeffersonville  Ferry  Co.  v.  Commonwealth, 
104  Ky.  726;  People  t\  Brooks,  1  Denio  (N.  Y.)  457; 
Commonwealth  f.  Green,  1  Ashm.  (Pa.)  289;  Tracy  r. 
Commonwealth,  76  S.  W.  (Ky.)  184;  nople  v.  Draper, 
63  Hun    (N.  Y.)  389. 

Adhering  to  these  well-established  principles,  founded 
as  they  are  in  justice  and  reason,  I  am  compelled  to 
dissent  from  the  opinion  of  the  majority. 


H.  M.  Uttley  et  al.,  appellants,  v.  T.  D.  Sievers  et  al., 

APPELLEES. 
Filed  June  3,  1916.    No.  19371. 

1.  Statutes:  Modification:  Constitutional  Pbotisions.  ''Changes  or 
modifications  of  existing  statutes  as  an  incidental  result  of  adopt- 
ing a  new  law  covering  the  whole  subject  to  which  it  relates  are 
not  forbidden  by  section  11,  art.  Ill  of  the  Constitution."  De 
France  v.  Harmer,  66  Neb.  14. 

2.  Coimtles:  Claims:  Vekification.  Section  35,  ch.  19,  Laws  1866,  ex- 
amined in  connection  with  section  37  of  the  act  of  March  1,  1879 
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(Laws  1879,  pp.  ^53,  866),  and  held,  that  the  former  act  was  su- 
perseded and  repealed  by  the  later  act;  that  by  such  repeal  section 
2461,  Rev.  St.  1913,  Is  no  longer  in  force,  and  that  section  966, 
Rev.  St  1913,  prescribes  the  veriflcation  required  to  be  attached 
to  all  claims  filed  against  a  county. 

Appeal  from  the  district  court  for  Holt  county :  Robert 
R.  Dickson,  Judge.    Affirmed, 

H.  M.  Uttley,  for  appellants. 

J.  A.  Donohoe,  contra. 

Fawcett,  J. 

Plaintiffs  instituted  this  action  in  justice  court  in  Holt 
county,  under  the  provisions  of  section  2461,  Rev.  St.  1913, 
to  recover,  for  the  state  of  Nebraska,  the  sum  of  f50, 
which  it  is  alleged  defendants  should  forfeit  to  the  state 
for  having,  as  the  county  board  of  supervisors,  allowed 
the  claims  of  two  of  its  members  for  per  diem  and  disburse- 
ments without  requiring  from  them  the  oath  prescribed  by 
such  section.  From  a  judgment  in  favor  of  the  defendants, 
plaintiffs  appealed  to  the  district  court,  where  a  like 
judgment  was  entered,  and  plaintiffs  have  brought  the 
case  to  this  court  for  review. 

The  case  turns  on  the  question  as  to  whether  or  not 
section  2461  or  section  965,  Rev.  St.  1913,  governs.  The 
case  was  submitted  on  a  stipulation  of  facts  in  which  it 
is  admitted  by  the  parties  that  the  claims  appearing  in 
the  record  are  true  copies  of  the  original  claims  as  al- 
lowed; that  the  affidavit  mentioned  in  section  2461  was 
not  made  in  connection  with  such  claims;  that  such 
affidavit  has  never  been  required  or  made  in  connection 
with  any  or  like  claims  in  Holt  county  since  the  county  was 
organized,  and  that  claims  similar  to  the  ones  in  contro- 
versy have  been  filed  and  allowed  by  every  county  board 
of  that  county  since  its  organization ;  that  the  form  of  claim 
in  controversy  "is  in  the  same  form  and  the  verification  is 
the  same  as  that  used  in  every  other  county  in  the  state 
of  Nebraska." 
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It  will  be  seen  from  this  stipulation  that  the  justness  of 
the  claims  in  controversy  is  not  assailed,  nor  the  honesty  of 
the  defendants  as  commissioners  called  in  question ;  that 
the  action  is  based  solely  upon  the  ground  that  the  de- 
fendants, as  commissioners,  allowed  the  claims  upon  si 
verification  prescribed  by  section  965,  supra,  found  in 
the  act  entitled  "Counties  and  County  Government,'^  in- 
stead of  section  2461  appearing  in  the  act  entitled  "Fees 
and  Salaries."  Defendants  contend  that  section  2461  was 
repealed  by  an  independant  act  of  the  legislature,  ap- 
proved March  1,  1879,  which  became  effective  September 
1,  1879.  Section  2461,  upon  which  the  action  is  based,, 
was  adopted  in  1866,  and  appears  as  section  35,  ch.  19, 
Laws  of  that  year.  This  chapter  will  also  be  found  in 
Rev.  St.  1866,  p.  157 ;  section  35  being  found  on  page  172. 
This  section  has  been  carried  in  the  statutes  of  the  state 
down  to  and  including  Revised  Statutes  1913,  in  which 
it  appears  as  section  2461.  The  act  of  March  1,  1879,  Js 
entitled  "An  act  concerning  counties  and  county  oflSicers." 
It  is  a  comprehensive  act  of  154  sections.  It  proceeds  in 
great  detail  to  define  the  powers  and  duties  of  county  of- 
ficers of  various  kinds,  the  filing  of  claims  against  the 
county,  the  issuance  of  warrants,  etc.,  and  by  section  37 
provides:  "Before  any  claim  against  a  county  is  audited 
and  allowed,  the. claimant  or  his  agent  shall  verify  the 
same  by  his  affidavit,  stating  that  the  several  items  there- 
in mentioned  are  just  and  true,  and  the  services  charged 
therein,  or  articles  furnished,  as  the  case  may  be,  were 
rendered  or  furnished  as  therein  charged,  and  that  the 
amount  claimed  is  due  and  unpaid  after  allowing  all 
just  credits."  Section  153  expressly  repeals  certain  enum- 
erated chapters  and  sections  of  other  chapters,  and  con- 
cludes :  "And  all  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed."  By  the 
concluding  section  it  is  provided  that  the  act  should  take 
effect  and  be  in  force  from  and  after  September  1,  1879. 
Section  37  has  never  been  repealed  or  amended,  and  now 
appears  as  section  965,  Rev.  St  1913.    This  was  an  in- 
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dependent  act,  complete  within  itself,  and  it  is  now 
claimed  that  as  it  is  squarely  in  conflict  with  section  35, 
ch.  19,  Laws  1866,  it  repeals  such  former  act  by  impli- 
cation, and  that  by  reason  of  such  repeal  section  2461, 
Rev.  St  1913,  is  obsolete  and  of  no  force  and  effect. 

Plaintiffs  cite  and  rely  upon  the  authorities  that  the 
repeal  of  a  statute  by  implication  is  not  favored,  and  it 
is  only  where  two  statutes  relating  to  the  same  subject 
are  so  repugnant  to  each  other  that  both  cannot  be  en- 
forced that  the  last  one  enacted  will  supersede  the  former 
and  repeal  it  by  implication.  There  is  no  doubt  as  to 
the  soundness  of  that  rule.  It  has  been  frequently  ap- 
plied by  this  court.  But  there  is  another  rule  equally 
well  established  in  this  court  and  clearly  announced  in 
De  France  v,  Harmer,  66  Neb.  14,  viz. :  "Changes  or  modi- 
fications of  existing  statutes  as  an  incidental  result  of 
adopting  a  new  law  covering  the  whole  subject  to  which 
it  relates  are  not  forbidden  by  section  11,  art.  Ill  of  the 
Constitution."  This  holding  is  reaffirmed  in  Wilkinson  v, 
Jjord,  85  Neb.  136.  See,  also,  Bronte  v.  Cnming  County^ 
31  Neb.  362,  and  fitate  v.  Benton,  33  Neb.  823. 

Does  the  fact  that  section  2461  appears  in  the  act  en- 
titled "Fees  and  Salaries,"'  while  section  965  appears  in 
the  act  entitled  "Counties  and  County  Government,"  in 
any  manner  change  the  rule?  We  think  not.  As  said  by 
counsel  for  plaintiffs,  at  the  time  section  2461  was  adopted 
in  1866,  and  until  the  enactment  of  1879,  there  was  no 
provision  in  tlie  statute  requiring  general  claims  for 
work  and  labor,  material  furnished,  etc.,  to  have  any 
affidavit  or  proof  attached  thereto;  the  only  requirement 
of  a  verification  of  a  claim  being  the  one  upon  which 
plaintiffs  now  rely.  There  were  many  other  questions 
relating  to  counties  and  county  officers  which  during 
those  years  were  indefinite  and  incomplete.  This  con- 
dition of  affairs  doubtless  led  the  legislature  to  pass  the 
act  of  1879.  In  1866  there  wore  comparatively  few  counties 
in  the  state.  In  1879  the  number  had  greatly  multiplied. 
Conditions  in  the  state  had  greatly  changed.     The  sub- 
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ject  of  counties  and  county  oflScers  had  become  an  im- 
portant one,  and,  in  order  to  secure  a  comprehensive  and 
clear  definition  of  the  rights  of  counties  and  the  powers 
and  duties  of  county  officers,  the  legislature  went  fully 
into  the  subject  and  passed  a  new,  independent  and  com- 
prehensive act  settling  all  those  matters.  Section  2461, 
as  it  then  existed,  required  only  a  verification  of  claims 
presented  by  officers  whose  salary  was  in  the  nature  of 
a  per  diem,  and  it  only  required  a  vierification  as  to  the 
nnmber  of  days  in  which  such  officer^  was  necessarily  en- 
gaged in  the  duties  of  his  office.  He  w^as  not  required  by 
that  section  to  make  oath  to  any  of  his  disbursements 
made  in  the  discharge  of  his  duties,  such  as  mileage,  or 
other  expenditures  which  he  might  properly  make  in  the 
discharge  of  his  duties.  The  legislature  by  section  37 
of  the  new  act  covered  the  whole  ground,  and  he  is  now 
required,  before  his  claim  against  the  county  can  be 
audited,  to  make  the  same  verification  as  that  required  of 
all  other  persons.  He  must  verify  his  claim  by  affidavit, 
stating  that  the  several  items  therein  mentioned  are  just 
and  true,  "and  the  services  charged  therein,  or  articles  fur- 
nished, as  the  case  may  be,  w'ere  rendered  or  furnished  as 
therein  charged,  and  that  the  amount  claimed  is  due  and 
unpaid  after  allowing  all  just  credits."  This  is  a  com- 
prehensive act  which  not  only  adds  new  requirements  in 
the  verification,  but  also  covers  the  requirements  which  had 
previously  existed  under  the  act  of  1866. 

We  therefore  hold  that  the  act  of  1879  superseded  and 
repealed  section  35,  ch.  19,  Laws  1866,  and  that  section 
2461,  Rev.  St  1913,  from  and  after  the  passage  of  the 
act  of  1879,  was  without  force  or  effect,  and  should  have 
been  dropped  from  the  statute,  and  that  the  case  at  bar 
is  governed  by  section  965,  Rev.  St.  1913.  In  thus  hold- 
ing, we  are  harmonizing  the  law  with  the  construction  that 
has  been  placed  upon  it  in  every  county  in  the  state,  and 
are  placing  the  verification  of  claims  against  counties  in 
substantial  accord  with  the  verification  of  claims  against 
the  state,  as  provided  by  chapter  65,  Laws  1895,  which 
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Terification  is  the  one  now  in  use  as  to  claims  of  all  kinds 
against  the  state,  for  the  payment  of  which  warrants  are 
drawn  by  the  auditor  on  the  state  treasurer.  To  hold 
otherwise  would  be  to  compel  the  counties  to  require  two 
Touchers  from  each  official  of  the  county  whose  salary  Is 
in  the  nature  of  a  per  diem;  one  for  his  salary,  and  the 
other  for  his  disbursements. 

The  judgment  of  the  district  court  is  right,  and  it  is 

Affirmed. 

Rose.  J.,  dissents. 

Lbtton^  J.,  not  sitting. 


Nemaha  Valley  Drainage  District,  appellee^  v. 

Nemaha  County,  Appellant. 

Filed  June  3,  1916.    No.  19554. 

1.  Drainage  Districts:  Deposits:  Interest.  Interest  received  from 
depository  banks,  by  a  county  treasurer,  upon  funds  in  his  cus- 
tody as  ex  officio  treasurer  of  a  drainage  district,  is  the  money 
of  such  district  and  should  be  credited  by  the  treasurer  to  its  ac- 
count and  not  to  the  general  fund  of  the  county. 

2.   :  Fees.   Under  the  provision  of  section  1858,  Rev.  St  1913, 

reguiring  a  drainage  district  to  pay  the  fees  of  all  court  and 
county  officers  who  may  by  virtue  of  the  act  render  service  to  said 
district,  the  county  in  which  the  drainage  district,  or  the  chief 
portion  thereof,  is  situated,  is  entitled  to  retain,  as  a  part  of  its 
general  fund,  the  fees  fixed  by  statute,  for  all  taxes  and  special 
assessments  collected  by  the  county  treasurer  of  such  county  in 
his  official  capacity  as  such  treasurer  and  by  him  paid  into  such  gen- 
eral fund. 

Appeal  from  the  district  court  for  Kemaha  county: 
John  B.  Raper^  Judge.    Affirmed. 
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Ncal  &  Armstrong,  for  appellant. 
KeUigar  <&  Ferneau,  contra, 

Fawcett,  J.  * 

Plaintiff,  which  will  be  called  the  drainage  district,  is 
a  public  corporation  organized  under  the  provisions  of 
sections  1797-1865,  Rev.  St.  1913.  Defendant,  which  will 
be  called  the  county,  is  also  a  public  corporation  and  one 
of  the  political  subdivisions  of  the  state.  The  petition 
sets  out  tw^o  causes  of  action.  The  issues  tendered  there- 
by present  questions  of  law  only,  the  facts  having  been 
stipulated.  The  first  presents  the  question  of  the  lia- 
bility of  the  county  to  account  for  iHterest  collected  by  the 
county  treasurer,'  and  credited  to  the  general  fund  of  the 
county,  on  the  funds  of  the  district,  deposited  by  the  coun- 
ty treasurer,  together  with  other  funds  in  his  hands,  in 
the  several  depository  banks  of  the  county,  under  the 
provisions  of  the  statute  requiring  the  deposit  of  all  funds 
collected  by  him.  The  second  presents  the  question  of 
the  liability  of  the  county  for  collection  fees  charged  by 
the  county  treasurer,  and  credited  to  the  general  fund 
of  the  county,  on  the  taxes  levied  by  the  district  and 
certified  to  the  county  clerk  of  defendant  county  and  ex- 
tended by  him  on  the  tax  rolls  of  the  county,  and  there- 
after certified  by  him  and  c^tlivered  to  the  county  treasurer 
of  defendant  county  for  collection.  Plaintiff  recovered 
on  the  first  cause  of  action,  and  defendant  recovered  on 
the  second.    Each  party  appeals. 

We  will  first  consider  defendant's  appeal  from  the  judg- 
ment on  the  first  cause  of  actiox.  Section  6660,  Rev.  St. 
1913,  provides  that  the  county  tix  isurer  shall  deposit  "the 
amount  of  moneys  in  his  hands  collected  and  held 
by  him  as  such  county  treasurer."  In  the  next  section, 
providing  for  the  manner  in  which  the  money  shall  be 
kept,  it  is  termed  *^public  funds  on  deposit,"  "public  mon- 
eys," and  "public  moneys  of  the  county,"  and  it  was  pro- 
vided that  "all  interest  on  such  moneys  be  credited  by  the 

100  Neb.- 
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county  treasurer  directly  to  the  account  of  the  geneial 
fund  of  the  county."  In  the  next  section  the  fund  is 
spoken  of  as  "moneys  of  the  county."  Section  6663,  Rev. 
St.  1913,  prohibits  the  making  *of  profit,  directly  or  in- 
directly, out  of  any  money  in  the  county  treasury  belong- 
ing to  the  county,  the  custody  of  which  the  treasurer  is 
charged  with,  and  it  is  made  his  duty  "to  use  all  reason- 
able and  proper  means  to  secure  to  the  county  the  best 
terms  for  the  depositing  of  the  money  belonging  to  the 
county  consistent  with  the  safe-keeping  and  prompt  pay- 
ment of  the  funds  of  the  county  when  demanded."  (Italics 
are  ours.)  By  succeeding  sections  the  power  is  giyien  to 
county  boards,  city  councils,  school  boards  and  township 
boards  to  direct  the  county  treasurer  to  invest  the  sinking 
funds  of  such  corporations  in  his  hands  in  the  warrants 
issued  by  each  respectively. 

In  ordinary  cases  when  money  is  collected  by  a  county 
treasurer  for  the  benefit  of  a  separate  public  corporation, 
the  county  holds  the  money  as  trustee  until  drawn  out  by 
the  treasurer  of  the  district,  village  or  city.  At  the  time 
the  depository  law  was  passed,  no  drainage  district  cor- 
porations, of  which  the  county  treasurer  was  ex  officio 
treasurer,  were  provided  for  by  statute.  If  he  collected 
funds  for  a  drainage  district  then  existing,  it  was  his 
duty  to  pay  it  to  the  treasurer  of  the  district  on  demand. 
As  in  the  case  of  the  funds  belonging  to  a  school  district, 
or  other  public  corporation,  the  treasurer  of  the  district 
might  preserve  the  interest  for  the  benefit  of  his  district 
by  drawing  the  money  from  the  county  treasury  and  tak- 
ing it  within  his  own  control.  But,  when  a  later  statute 
made  the  county  treasurer  ex  officio  treasurer  of  drainage 
districts  of  the  class  then  made  possible,  it  became  beyond 
the  power  of  the  district  to  protect  itself  by  withdrawing 
the  money  from  the  county  treasury  and  placing  it  within 
the  district  treasury.  If  we  take  the  view  that  this 
is  a  county  fund,  the  district  will  lose  the  interest, 
and  the  county  will  reap  where  it  has  not  sown.  We  will 
not  presume  that  it  was  the  intention  of  the  legislature  to 
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discriminate  against  the  owners  of  land  within  the  drain- 
age district,  by  the  special  assessment  of  whose  property 
the  fund  was  created,  by  taking  from  them  for  the  benefit  of 
other  taxpayers  the  accumulations  of  this  fund.  The  money 
of  such  a  drainage  district  as  this,  as  soon  as  collected, 
passes  automatically  from  the  county  treasurer,  in  his 
capacity  as  collector,  into  his  custody  as  ex  officio  treasurer 
of  the  district.  It  is  the  general  rule,  where  there  is  no 
statute  to  the  contrary,  that  interest  becomes  a  part  of 
the  fund  by  whose  inyiestment  it  was  produced,  and  hence 
the  interest  belongs  to  the  drainage  district.  It  may  be 
said  that,  while  the  statute  does  not  require  the  treasurer 
of  the  drainage  district  to  gi^e  a  bond,  it  would  seem  that 
the  bond  required  from  the  county  treasurer  should  be 
sufficiently  large  to  guarantee  the  safety  of  all  moneys  in 
his  hands,  whether  he  holds  it  merely  and  purely  as 
county  treasurer,  or  whether,  by  virtue  of  his  office,  he 
holds  the  same  for  the  drainage  district.  This,  evidently, 
was  the  idea  of  the  county  board,  when  it  required  an 
increased  bond  to  cover  the  further  liability.  The  county 
received  its  compensation  for  this  by  the  collection  fees 
provided  for  by  statute,  as  later  appears  in  this  opinion. 
The  district  court  properly  found  that  the  drainage  dis- 
trict was  entitled  to  the  interest  obtained  by  the  county 
from  the  fund  in  the  hands  of  the  treasurer  as  ex  officio 
treasurer  of  the  district. 

We  come  now  to  a  consideration  of  the  second  cause  of 
action.  The  levies  made  by  the  district,  which  were  certi- 
fied to  the  county  clerk  and  by  him  to  the  county  treasurer 
for  collection,  were  made  on  two  different  dates,  the  first 
being  for  |213,124.41,  and  the  second  for  |30,718.46. 
When  he  collected  these  taxes  and  assessments  the  county 
treasurer  from  time  to  time  charged  the  regular  collection 
fees,  amounting  in  the  aggregate  to  f5,363.59,  all  of 
which  he  credited  to  the  general  fund  of  the  county.  The 
agreed  statement  of  facts  shows  that  the  county  treasurer 
never  qualified  as  an  officer  of  the  drainage  district  by 
taking  the  oath  of  office  and  by  giving  bond  to  plaintiff 
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for  the  safe-keeping  of  its  funds;  that  by  reason  of  his 
control  of  the  plaintiflPs  funds  his  bond  was  increased 
$100,000  and  the  expense  of  the  premium  on  such  bond 
was  paid  by  the  county;  that  the  compensation  of  the 
county  treasurer  of  defendant  county  had  been  fixed  at 
$2,000  and  certain  deputy  and  clerk  hire;  that  the  fees 
and  charges  for  the  collection  of  the  regular  taxes  levied 
by  the  county,  state  and  other  subdivisions,  authorized  to 
levy  taxes,  paid  all  the  fees  of  the  office  and  deputy  and 
clerk  hire,  and  left  a  surplus  without  taking  into  consider- 
ation the  collection  of  the  special  assessments  and  levies 
made  by  plaintiff. 

Section  1855,  Rev.  St.  1913,  makes  the  treasurer  of  the 
county  "in  which  the  drainage  district,  or  the  largest  por- 
tion thereof,  is  situated,"  ex  officio  treasurer  of  said  drain- 
age district,  "for  the  purposes  of  collecting  and  dis- 
bursing tax  or  assessments,  and  the  treasurers  of  the 
counties  in  which  the  smaller  parts  of  the  district  shall 
be  situated  shall  pay  over  to  him  any  and  all  funds  col- 
lected and  paid  over  to  them  for  the  benefit  of  the  drainage 
district."  Section  1858  provides :  "The  board  of  supervisors 
(of  the  district),  except  where  otherwise  provided,  shall, 
by  resolution,  at  the  time  of  hiring  or  appointing,  provide 
for  the  compensation  for  work  done  and  necessary  ex- 
penses incurred  by  any  officer,  engineer^  attorney,  or  other 
employee,  and  shall  also  pay  the  fees  of  all  court  and 
county  officers  who  may  by  virtue  of  this  act  render  service 
to  the  district."  We  think  this  provision  of  the  statute 
clearly  sustains  the  judgment  of  the  district  court  in 
favor  of  the  county  on  plaintiff's  second  cause  of  action. 
The  provision  seems  to  be  clear  and  unambiguous  that  the 
district  shall  pay  the  fees  of  all  court  and  county  officers 
who  may  by  virtue  of  the  act  render  service  to  the  d5strict, 
That  the  county,  through  its  county  clerk  and  county 
treasurer,  rendered  a  large  amount  of  valuable  service 
in  extending  the  taxes  and  assessments  of  the  district  upon 
the  tax  rolls  and  in  the  collection  of  the  same,  to  say 
nothing  of  the  expense  which  the  county  incurred  in  wise- 


Vol.  100]  JANUARY  TERM,  1916.  69 

Rankin  v.  Kountze  Real  BBtate  Co. 


ly  increasing  the  bond  of  the  county  treasurer  in  a  large 
Slim,  and  in  paying  the  expense  incident  to  the  obtaining 
of  such  bond,  must  be  conceded.  That  services  of  this 
character  are  worth  the  amount  of  the  fees  charged  by 
the  county  has  been  determined  by  the  legislature,  which 
fixed  the  amount  of  such  fees.  It  seems  to  us  that  further 
comment  on  this  branch  of  the  case  is  unnecessary. 

For  the  reasons  above  given,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 

Sedgwick^  J.,  not  sitting. 


FEiiNCES  A.  Rankin,  appellee,  v.  Elizabeth  Kountzb 
Real  Estate  Company,  appellant.* 

Filed  June  3,  1916.    No.  1S846. 

L  Landlord  and  Tenant:  Repaibs:  Injubt  to  Tenant:  Liability. 
Where  tbe  janitor  of  a  building  used  for  rental  purposes  Is  also 
cbarged  with  tbe  duty  of  making  such  light  repairs  from  time 
to  time  as  seem  to  him  to  be  needed,  and  repairs  the  threshold  of 
a  room  in  one  of  the  apartments  of  such  building,  occupied  and 
to  be  occupied  by  a  tenant,  he  will  be  regarded  as  the  servant  of 
the  proprietor  of  the  building  in  the  making  of  such  repairs,  and, 
if  tbe  same  are  negligently  made,  and  as  a  result  of  such  negli- 
gence a  tenant  is  injured,  the  proprietor  of  the  building  will  be 
Uable  therefor. 


f.  :    :    :    .    Where   such   repairing   of   the 

threshold  was  done  in  a  way  so  careless  and  negligent  that  its 
use  resulted  in  a  nail,  invisible  and  concealed  In  a  board,  entering 
the  plaintiflT's  heel  and  wounding  her  when  she  stepped  upon  the 
threshold  without  knowledge  of  the  dangerous  condition  of  the 
same,  the  proprietor  of  the  building  will  be  held  liable  for  wrong- 
fully maintaining  such  threshold  In  such  dangerous  condition  if 
the  same  would  not  have  been  seen  and  avoided  by  an  ordinarily 
prudent  person  under  like  circumstances. 

3.  :  :  :  .   Where  the  tenant  had  been  prom- 
ised by  the  agent  of  the  defendant  that  he  would  put  the  premises 


■ 

^Reversed  and  dismissed  on  rehearing.    See  opinion,  101  Neb. 
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in  good  tenan table  condition  and  keep  the  same  in  repair,  it  was 
the  duty  of  the  defendant  to  put  said  premises  in  good  repair^ 
and  the  tenant  had  a  right  to  expect  that  the  premises  would 
be  in  good  condition  so  that  she  might  walk  safely  from  one  part 
thereof  to  another,  and  anywhere  in  the  apartment  which  she  oc- 
cupied without  wearing  shoes. 

4.  :  :  :  .    Where  the  threshold  of  a  door  in 

an  apartment  used  by  a  tenant  is,  by  coming  in  contact  with  many 
feet,  worn  down  in  the  center  so  as  to  leave  it  in  a  concave  condi- 
tion, and  the  owner  of  the  building,  by  his  servant,  causes  a  thin 
and  elastic  board  to  be  nailed  across  the  top  of  the  threshold  and 
a  nail  is  driven  down  through  the  unsupported  part  of  the  board 
into  the  bottom  of  the  threshold  or  the  floor  upon  which  it  rests, 
and  by  reason  of  such  use  the  head  of  the  nail  is  broken  off» 
leaving  a  sharp  point  which  does  not  protrude  through  the  thresh- 
old but  remains  concealed  therein  or  in  said  board,  but  when 
the  threshold  is  stepped  upon  the  board  sags  and  causes  the  nail 
to  be  projected  above  the  surface  thereof,  thereby  rendering  the 
threshold  defective  and  dangerous,  and  a  tenant,  without  knowl- 
edge of  such  defective  condition  of  the  threshold,  and  within  a  few 
hours  after  entering  into  the  occupancy  of  such  premises,  steps 
upon  the  threshold  and  is  injured  by  the  penetration  of  such 
pointed  nail  into  the  foot,  an  action  will  lie  in  favor  of  the 
tenant  and  against  the  owner  of  the  building  for  euch  injury. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day^  Judge.  Affirmed. 

Duncan  M,  Vinsonhaler,  for  appellant 

Benjamin  8.  Baker  and  Charles  H.  Marley,  contra. 

Hamer^  J. 

This  is  an  appeal  from  the  judgment  of  the  district 
court  for  Douglas  county.  The  plaintiflf  and  appellee, 
Frances  A.  Rankin,  leased  from  the  defendant,  the 
Elizabeth  Kountze  Real  Estate  Company,  a  corporation,, 
a  certain  apartment  in  a  building  containing  six  apart- 
ments. The  apartment  which  she  rented  was  on  the  first 
floor  and  on  the  south  side  of  the  building.  On  the 
north  side  of  the  same  floor  was  another  apartment.  Be- 
tween the  two  apartments  was  a  hall  extending  east  and 
west.    It  was  a  common  hallway  for  the  use  ol  the  two 
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apartments,  and  led  to  a  toilet  room  which  was  also  for 
the  use  of  the  occupants  of  both  apartments.  There  was 
no  direct  connection  with  the  toilet  room  from  either  of 
these  two  apartments.  Access  to  the  toilet  room  from 
the  apartment  leased  by  the  plaintiff  was  through  a  door 
which  led  from  the  kitchen  into  the  hall.  The  lease  was 
obtained  by  the  plaintiff  from  the  defendant  through  its 
agent,  Payne  &  Slater  Company.  It  was  an  oral  lease 
and  included  the  use  of  the  hall  and  toilet  room.  As  a 
part  of  the  terms  of  said  lease,  the  defendant,  through  one 
Porter,  acting  on  behalf  of  Payne  &  Slater  Company, 
agreed  with  the  plaintiff  to  put  said  premises  in  repair 
and  in  good  tenantable  condition,  and  to  keep  the  same  in 
such  repair  during  the  term  of  the  lease.  On  the  1st  day 
of  January,  1911,  the  plaintiff  moved  into  said  apartment. 
About  9  o'clock  in  the  evening  of  the  same  day,  and  after 
having  removed  her  shoes,  she  started  to  go  to  the  toilet 
room  through  the  door  communicating  from  the  kitchen  of 
said  apartment  with  the  said  hall.  In  doing  so  she  step- 
ped with  her  left  foot  on  the  threshold  of  the  door.  She 
bad  only  just  moved  in  and  was  not  familiar  with  the 
premises.  This  threshold  had  been  repaired  by  placing  a 
board  lengthwise  over  the  same  and  nailing  it  fast  to  the 
original  threshold,  which  was  worn  away  in  the  central 
part,  leaving  a  concave  space  which  the  board  covered. 
This  board  was  elastic  and  springy,  and  there  was  no 
support  under  its  center,  and  the  board  would  go  down  as 
pressure  was  placed  upon  it  and  would  spring  back  again 
when  the  pressure  was  removed.  The  nail  used  to  re- 
pair said  threshold  had  been  driven  through  said  board 
near  the  center  and  went  down  into  the  threshold  and  the 
floor  which  was  underneath  said  board.  The  head  of 
the  nail  was  broken  off  so  that  it  left  a  sharp  point  on  the 
upper  end  of  the  nail,  and  when  the  weight  of  a  person  was 
placed  upon  said  board  the  board  would  spring  down- 
ward and  then,  coming  back,  would  cause  the  nail  to 
work  up  and  down  through  the  hole  in  the  board  and  to 
extend  above  its  surface.    This  condition  existed  at  the 
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time  the  plaintiflf  rented  the  apartment.  It  was  not  known 
to  the  plaintifif  at  the  time  that  she  moved  into  the  apart- 
ment nor  was  it  known  to  her  at  any  time  until  she  re- 
ceived the  injury.  On  the  evening  when  she  mo^ed  into 
the  apartment,  the  plaintiflf  stepped  upon  this  board,  which 
was  a  part  of  the  threshold,  and  when  she  did  so  the  nail 
came  up  above  the  surface  of  the  board  and  the  point  there- 
of ran  into  the  plaintiff's  heel  the  distance  of  about  a 
quarter  of  an  inch.  The  defendant  had  not  advised  any 
person  of  the  condition  of  said  threshold  prior  to  the  in- 
jury received  by  the  plaintiflf,  but  negligently  and  care- 
lessly permitted  the  dangerous  condition  of  said  threshold 
to  remain,  and  neglected  to  put  the  same  in  repair  or  in  a 
safe  condition,  and  wholly  failed  and  neglected  to  notify 
the  plaintiflf  of  the  condition  of  said  threshold.  The  plain- 
tiflf testified  that  she  saw  Mr.  Porter,  an  employee  of 
of  Payne  &  Slater  Company,  and  asked  him  if  he  would 
put  the  place  in  good  repair  so  that  it  would  be  fit  to  live 
in,  and  he  said  that  he  would  fix  everything  up  in  good 
repair  for  her.  He  also  stated  tliat  he  would  keep  it  fixed 
up.  He  fixed  some  boards  in  the  floor  and  papered  and 
painted  two  rooms.  There  was  a  janitor  in  this  building 
named  Norlen.  He  was  under  instructions  to  make 
ordinary  repairs.  He  was  to  receive  his  rent  free.  He 
put  the  board  over  the  threshold  through  which  the  nail 
worked  that  injured  the  plaintiflf.  He  made  ordinary  re- 
pairs without  submitting  the  matter  to  anybody.  Norlen 
testified  that  he  moved  out  of  the  apartment  into  which 
'  Mrs.  Rankin  moved,  and  went  down  into  the  basement, 
which  had  formerly  been  occupied  by  Mrs.  Rankin.  Thoy 
appear  to  have  exchanged  apartments  late  in  the  after- 
noon of  the  same  day.  He  said  that,  as  far  as  he  knew, 
there  was  a  carpenter  there  every  spring  to  set  up  the 
screens  and  do  a  little,  repairing.  Norlen  seems  to  have 
done  whatever  repairing  was  necessary  to  be  done,  at 
least  he  so  testified.  "Q.  In  the  threshold  leading  from  the 
kitchen  to  the  hall  there  was  a  board  placed  on  the  original 
threshold.    Tell  the  jury  who  put  that   board  on  there. 
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A.  I  put  one  board  on  there  myself."  Later  Norlen  testified 
that  he  put  the  board  along  the  threshold  shortly  after  he 
mo^ied  in,  and  that  the  board  was  there  until  he  moved 
out,  and  that  that  was  the  time  when  Mrs.  Rankin  moved 
out  of  the  basement  and  moved  upstairs  into  the  apart- 
ment occupied  until  that  time  by  Norlen.  He  further  testi- 
fied that  there  was  a  big  space,  and  he  put  the  board  there 
because  the  cold  weather  tegan,  perhaps  in  November.  It 
was  a  strip  of  board  which  rested  on  the  floor  or  threshold, 
he  could  not  say  which.  "Q.  How  far  did  that  extend? 
Did  it  go  clear  across  the  door?  A.  Clear  across,  from  one 
jamb  to  the  other.  Q.  Did  that  piece  th^t  you  put  down 
rest  on  the  floor  clear  across?  A.  It  rested  on  the  floor 
or  threshold,  I  could  not  say  which.  I  do  not  remember 
which  way  I  put  it.  *  *  *  Q.  Did  it  extend  above  the 
bottom  of  the  door?  A.  In  one  side  it  did,  at  one  corner  of 
the  door.  The  door  is  kind  of  sagged ;  the  door  was  not 
level.  It  was  open  underneath  in  one  corner  about  an 
inch  space,  and  on  that  corner  it  was  flush  with  the  thresh- 
old. Q.  Where  this  fitted  up  against  the  jamb,  was  the 
end  sawed  off  square?  A.  Yes,  sir.  Q.  And  extended  the 
full  width  of  the — from  jamb  to  jamb?  A.  Yes,  sir.  Q. 
And  how  did  you  fasten  that  down,  Mr.  Norlen?  A.  With 
nails." 

Norlen  put  this  dangerous  board  with  the  concealed  nail 
in  it  over  the  threshold.  The  threshold,  when  repaired, 
was  not  such  a  thing  as  a  competent  carpenter  would 
have  constructed.  Norlen  knew,  or  should  ha^B  known, 
what  he  had  there.  He  was  in  the  apartment  a  year  and 
two  months  after  he  repaired  the  threshold.  Norlen  testi- 
fied that  he  could  not  say  whether  the  board  over  th«3 
threshold  was  in  a  condition  to  move  up  and  down  if  any- 
body stepped  on  it,  when  he  was  questioned  he  said:  *^I 
could  not  say.  I  never  noticed  it.  I  did  not  pay  any  at- 
tention to  it."  This  answer  was  somewhat  evasive.  The 
jury  saw  the  witness  and  heard  what  he  said,  and  they 
were  in  a  position  to  judge  understandingly  about  his 
testimony.     When  Norlen,  as  the  servant  of  the  owner 
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of  the  property,  droTie  the  nail  through  the  board  which  he 
placed  over  the  cavity  in  the  threshold,  so  that  it  went 
down  through  the  board  and  into  the  solid  body  of  the 
threshold,  leaving  the  upper  part  of  the  nail  so  that  the 
board  would  play  up  and  down  upon  it,  exposing  the 
sharp  end  of  the  nail  to  the  danger  and  risk  of  injury  to 
any  one  stepping  upon  the  threshold,  he  knew,  or  should 
have  known,  that  the  strange  atid  unusual  thing  which  he 
constructed  was  dangerous,  and  that  the  threshold  after 
he  undertook  to  repair  it  was  uncouth  and  a  wicked  sort 
of  trap  full  of  threatening  destruction  to  any  one  who 
might  step  upon  it.  The  danger  was  concealed  because 
the  nail  was  invisible.  It  only  protruded  when  the  board 
was  pressed  upon,  and  then  it  rose  above  the  surface. 

Mr.  Slater  testified  that  it  was  an  old  building,  but  they 
aimed  to  keep  it  up  in  a  good  state  of  repair ;  that  he  did 
not  ha\^  charge  of  the  leasing,  but  he  remembered  that 
Mrs.  Rankin  was  at  their  place,  and  that  she  made  a 
change,  and  that  the  rent  was  paid  to  the  firm  of  Payne 
&  Slater  Company.  Slater  testified  that  Porter  represented 
his  firm,  the  Payne  &  Slater  Company.  He  was  asked 
who  was  janitor  down  there,  and  testified:  "A.  Yes;  we 
had  a  man.  I  forget  his  name.  He  was  down  there  oc- 
cupying one  of  the  apartments.  Q.  Do  you  know  his 
name?  A.  No;  I  forget  his  name.  Q.  Was  it  Norlen? 
A.  Norlen,  I  think  that  was  his  name.  Q.  And  for  his 
work  in  and  about  the  premises  was  his  compensation 
anything  more  than  the  rent  free?  A.  No;  he  received 
his  rent  free.  *  ♦  ♦  Q.  What  were  Mr.  Norlen's  duties 
there?  A.  Mr.  Norlen  was  put  down  there  mainly  because 
we  had  had  a  lot  of  trouble  with  the  water  pipes  freezing 
out,  especially  at  night  when  there  wasn't  any  water  drawn 
ofif,  and  the  water  would  stand  still,  and  so  his  duties 
were  to  shut  the  water  off  at  the  base  of  the  supply  line 
in  the  basements  and  then  turn  it  on  in  the  morning.  His 
duties,  also,  were  to  notify  our  office  of  any  vacancies,  and 
to  collect  the  keys  and  take  care  of  the  keys  down  there. 
•    *    *    Q.   As  a  matter  of  fact  Mr.  Norlen  did  do  some 
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repairs  on  the  sidewalk  and  look  after  the  yard,  and  do 
some  repairs  in  the  house?  A.  I  do  not  know  of  them. 
He  may  have  done  some  repairs.  I  think  that  he  looked 
after  the  yard,  and  mowed  the  grass,  if  there  was  any, 
and  mowed  weeds  and  something  like  that.  *  *  *  Q. 
Did  I  understand  you  that  Mr.  Norlen  received  his  author- 
ity from  Mr.  Porter,  or  your  firm?  A.  Yes;  I  think  he 
was  at  that  time  working  under  Mr.  Porter.  Q.  And  what 
he  did  was  for  your  firm?  A.  Yes.  Q.  And  Mr.  Porter 
was  representing  the 'firm?    A.  Yes,  sir." 

C.  A.  Appleby  testified  that  he  knew  Mrs.  Rankin ;  that 
he  lived  in  the  same  place ;  that  he  knew  about  the  thresh- 
old of  the  door  leading  from  the  hall  into  the  kitchen; 
that  "the  threshold  had  worn  down,  as  any  board  will  do 
by  constant  walking  over  it."  He  saw  the  original  board. 
"It  was  a  rude  piece  of  construction.  It  was  a  very  weak 
piece  of  board.  ♦  ♦  ♦  When  I  went  across  there  I 
noticed  a  slight  give  in  it  (the  board),  and  I  stopped  to 
think  what  a  rude  piece  of  construction  and  repairing  was 
done  on  that  door."  He  knew  that  Norlen  was  accustomed 
to  making  repairs. 

Mrs.  McElhinney  testified  that  the  board  had  been  laid 
lengthwise  of  the  threshold  so  that  it  extended  over  the 
worn  place  where  the  threshold  had  been  eaten  out  by 
coming  in  contact  with  many  feet.  As  the  nail  had  been 
driven  through  a  springy  board,  when  the  board  was  step- 
ped on  it  slipped  down  the  nail  as  far  as  the  weight  upon 
it  compelled  it  to  go,  and  then,  when  released  from  the 
weight  which  pressed  it  down,  it  would  immediately  spring 
back  to  its  former  position.  In  time  this  wore  the  head 
from  the  top  of  the  nail,  or  it  broke  ofif,  and  the  top  of  the 
nail  became  sharper  and  sharper  as  the  board  worked  up 
and  down  upon  it.  To  the  casual  observer  the  nail  was 
invisible.  Any  one  stepping  on  this  board  was  likely  to 
be  cut  by  an  invisible  lancet  carrying  great  power  to 
injure  by  reason  if  its  concealment.  She  indicated  how 
far  the  nail  would  project  when  stepped  upon,  and  said, 
''When  you  stepped  on  the  threshold  there  was  a  nail. 
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The  head  of  the  nail  looked  like  it  had  been  worn  off. 
The  head  had  been  worn  oflf  w^ith  the  nail  projecting 
through  the  threshold  about  a  quarter  of  an  inch,  I  judge. 
Q.     Extending  above  it?    A.     Yes,  sir." 

Mrs.  Rankin,  the  plaintiff,  testified  that  she  first  oc- 
cupied the  apartment  in  the  basement  on  the  south  side, 
and  then  she  went  up  immediately  o^Br  that  apartment 
into  the  next  apartment  on  the  south  side.  She  made 
arrangements  for  the  second  floor  with  Mr.  Slater,  of  the 
firm  of  Payne  &  Slater  Company,  the  latter  part  of  1910, 
the  last  week  in  December.  She  first  talked  with  Mr. 
Porter,  who  collected  the  rents  of  the  building,  and  then 
talked  with  Mr.  Slater  over  the  telephone,  and  he  said  he 
would  send  Mr.  Porter  down,  and  she  could  move  up- 
stairs. She  exchanged  apartments  with  Mr.  Norlen.  Por- 
ter came  down  from  Payne  &  Slater  Company,  and  told 
Mrs.  Bankin  that  they  said  she  could  exchange  with  Mr. 
Norlen.  She  then  moved  upstairs,  and  Norlen  moved 
down  into  the  apartment  which  she  had  just  occupied. 
She  was  to  pay  $10  a  month  as  rent  for  the  apartment 
which  she  took  upstairs.  They  had  some  papering  and 
carpenter  work  done  for  her.  "Q.  What  did  you  say  to 
him,  and  what  did  he  say  to  you  concerning  what  was  to 
be  done  in  case  you  leased  it?  A.  Well,  I  asked  him 
(Porter)  if  he  would  put  the  place  in  good  repair  so  that 
it  was  fit  to  live  in,  and  he  said  they  would  fix  everything 
up  in  good  repair  for  me.  Q.  What  about  keeping  it  in 
repair?  A.  Yes;  keep  it  up.  Q.  And  what  did  he  do  in 
pursuance  of  that,  what  was  done  in  pursuance  of  that? 
A.  He  fixed  some  boards  in  the  fioor  and  painted  and 
papered  two  rooms.  Q.  And  when  was  this  done,  this 
work  done,  with  relation  to  the  time  you  went  in?  A. 
Well,  it  was  the  first  days  in  January." 

The  street  seems  to  have  been  filled  so  that  the  second 
floor  became  the  first  fioor.  She  testified  that  she  got  her 
injury  on  the  second  floor,  that  is,  the  fioor  to  which  she 
mo^ed;  that  she  paid  rent  for  the  room  that  she  occupied 
where  she  was  injured ;  that  her  sister  went  and  paid  the 
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rent  and  took  a  receipt  for  it ;  that  the  toilet  on  the  floor 
to  which  she  moved  was  for  two  apartments,  one  on  the 
south  side,  and  one  on  the  north  side;  that  Mrs.  Appleby 
occupied  the  one  on  the  north  side,  and  she  occupied  the 
one  on  the  south  side. 

Mrs.  Rankin  testified  to  the  manner  of  receiving  her 
injury :  "Well,  I  wajs  very  tired  after  moving,  and  I  removed 
my  shoes,  and  as  I  stepped  out  from  the  kitchen.  ♦  ♦  ♦ 
Q.  Tell  what  happened?  A.  As  I  stepped  out  I  got  my 
heel  on  the  threshold  and  stepped  on  a  nail  which  went 
into  the  large  part  of  my  heel." 

The  plaintiff  testified  that  she  was  an  experienced 
nurse,  but  that  she  is  unable  to  follow  her  business  as  a 
nurse  since  receiving  the  injury.  She  had  taken  instruc- 
tions in  nursing  in  Oklahoma  City,  and  was  also  employed 
in  the  Clarkson  Hospital  in  Omaha.  She  had  about  20 
years'  experience. 

Porter  testified  that  he  was  at  the  building  every  day 
while  his  company  had  charge  of  it.  Porter  promised 
the  plaintiff,  according  to  her  testimony,  to  keep  up  the 
repairs;  but  he  denied  it.  Norlen  seems  to  have  had 
authority  to  make  repairs.  At  least  he  made  them  when 
he  saw  fit.  Porter  made  such  repairs  as  he  thought  prop- 
er. Norlen  and  Porter  were  therefore  engaged  in  looking 
after  the  building  and  in  making  repairs  upon  it.  As 
Porter  was  the  secretary  of  the  Payne  &  Slater  Company, 
which  was  the  agent  of  the  defendant  company,  he  was 
not  the  servant  of  the  defendant  company,  but  an  agent, 
while  Norlen,  who  lived  in  the  building,  w^as  the  servant 
of  the  defendant  company.  He  was  the  janitor  and,  like 
other  janitors,  lived  in  the  basement  of  the  building  with- 
out paying  rent. 

The  plaintiff^s  brother,  Victor  Snygg,  was  present  when 
she  was  injured.  He  looked  for  the  nail  that  inflicted  the 
wound  and  could  not  find  it.  He  could  not  spring  the 
board  down  with  the  mere  weight  of  his  hand,  but  finally 
did  it  with  the  weight  of  his  body  resting  on  his  knee. 
He  said  the  nail  would  protrude  a  quarter  of  an  inch. 
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The  testimony  of  the  witness  Mrs.  Anna  Brown  shows 
horrible  suffering  upon  the  part  of  the  plaintiff.  The 
doctor  had  removed  the  bones  inside  of  the  heel  so  that 
the  witness  could  almost  put  her  fist  in  the  cavity.  They 
would  remove  the  bandage  and  pull  the  gauze  out  of  the 
cavity.  The  last  operation  was  more  se^Bre  than  those 
preceding  it.  "They  dug  into  the  bone  still  more,  and  I 
saw  where  they  scraped  it  out  until  the  red  blood  would 
come,  too." 

Dr.  Mack  testified  that  the  wound  was  about  a  quarter 
of  an  inch  deep,  infiamed,  and  that  there  was  a  consider- 
able discharge  from  it;  that  it  was  extremely  tender,, 
and  that  the  plaintiff  complained  of  severe  pain;  that 
he  inserted  a  probe  into  the  wound  and  found  it  to  be 
about  a  quarter  of  an  inch  deep,  and  probably  about  an 
eighth  of  an  inch  in  diameter;  that  blood  poisoning  had 
developed  at  the  time  of  his  examination;  that  when  he 
opened  the  wound  he  cleansed  the  part  as  antiseptically 
as  he  could,  and  then  put  a  little  knife  in  carbolic  acid 
and  in  alcohol  and  opened  the  wound  with  it;  that  he 
removed  the  tissue  which  was  sloughing;  that  he  then 
cauterized  the  wound,  that  is,  burned  it  with  carbolic  acid ; 
that  after  burning  it  out  he  applied  antiseptic  dressing; 
that  the  next  day  he  removed  the  dressing  and  applied  an- 
other antiseptic  dressing;  that  the  tissue  was  degenerat- 
ing, that  it  was  dying;  that  the  next  morning  after  that 
he  was  telephofted  to  come,  and  that  he  went  to  see  her 
and  found  the  foot  badly  swollen,  and  that  she  was  suffer- 
ing intensely,  and  he  then  took  her  to  the  hospital;  that 
when  they  arrived  at  the  hospital  he  immediately  took 
her  to  the  operating  room  and  gave  her  an  anaesthetic 
and  opened  the  foot  and  ga^e  it  a  thorough  cleaning  out; 
that  he  made  an  incision  an  inch  and  a  half  long  in  the 
heel  and  probably  an  inch  in  depth  until  he  thought  he 
had  gotten  beyond  the  area  of  infection ;  that  this  was  on 
the  8th  day  of  January,  and  on  the  9th  of  January  he 
dressed  the  foot,  and  again  on  the  10th  of  January,  and 
found  that  the  sloughing  or  dying  of  the  tissue  had  gone 
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on  beyond ;  that  he  operated  on  the  foot  again  on  the  10th ; 
that  the  foot  was  opened  still  further  and  deeper  and 
was  cleaned  out  again ;  that  he  dressed  her  foot  every  day 
nntil  the  22d  of  January,  when  she  was  operated  on  again, 
this  time  going  still  deeper  and  making  the  opening  still 
larger ;  that  he  dressed  the  foot  every  day  until  the  17th 
day  of  February,  when  she  was  again  given  an  anaesthetic 
and  a  very  extensive  operation  was  made ;  that  the  bone  in 
the  heel  called  the  os  calcis  had  completely  degenerated, 
and  it  was  removed,  and  practically  all  of  the  tissue  within 
the  heel  was  removed  because  of  its  sloughing;  that  he 
dressed  the  foot  regularly  until  the  1st  day  of  April,  when 
the  plaintiff  was  dismissed  from  the  hospital ;  that  each 
day  he  would  pack  into  the  wound  a  strip  of  gauze  a  yard 
long  and  about  two  and  one-half  inches  wide;  that  be 
removed  the  packing  and  irrigated  the  foot  with  an 
antiseptic  solution,  using  about  tw*o  quarts  of  the  Bame; 
that  there  were  four  operations,  and  that  these- operations 
were  necessary;  that  the  condition  was  the  natural  and 
probable  result  of  the  penetration  of  the  nail  into  the 
foot  producing  the  puncture  which  he  found. 

Dr.  Mack  testified  that,  because  of  the  injury  which 
she  had  received,  the  plaintiff  would  be  unable,  after 
walking  a  block  or  two,  to  stand  on  her  foot;  that  there 
was  no  question  but  that  there  was  a  permanent  injury 
of  the  nervous  system  beyond  the  removing  of  the  bone. 
"Q.  What  would  you  say,  in  her  condition,  knowing  all 
about  the  duties  of  nurses,  whether  or  not  she  would  ever 
be  able  to  continue  that  calling  of  nursing?  A.  She  will 
never  be  able  to  do  general  nursing.  Q.  She  will  never 
be  able  to  do  that?  A.  She  will  not."  He  also  testified 
that  she  had  been  a  good  nurse ;  also,  that  she  had  receive 
for  her  work  |20  and  |25  a  week. 

Mrs.  McElhinney  testified  that  she  knew  Mrs.  Bankin 
to  be  very  strong  when  she  was  a  girl,  and  in  perfect 
health  before  she  was  injured.  She  went  to  see  Mrs.  Rankin 
in  the  hospital  every  day  for  three  months.  She  testified : 
"I  saw  Dr.  Henry  split  her  heel  open  clear  to  the  bone, 
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turn  it  back  and  scrape  it  and  take  part  of  the  bone  away, 
and  sew  it  up  again." 

We  have  carefully  read  all  the  evidence.  The  plaintiflf 
was  so  injured  that  witnesses  testify  she  will  be  unable  to 
continue  her  occupation.  The  bones  in  the  heel  appear  to 
have  been  removed.  Apparently  she  is  likely  to  be  a 
cripple  all  her  life. 

In  the  sixth  instruction  the  following  language  is  com- 
plained of :  "In  considering  the  question  as  to  whether  the 
defendant  knew  of  the  condition  of  the  threshold,  you  are 
instructed  that  the  law  charges  the  defendant  with  such 
knowledge  as  was  actually  brought  to  its  attention,  or 
such  knowledge  as  it  would  have  had,  had  it  exercised 
ordinary  care  with  respect  to  the  premises."  This  cannot 
be  prejudicial  to  the  defendant,  because  if  the  defendant's 
servant  had  exercised  ordinarv  care  he  would  have  known, 
and  his  knowledge  must  be  the  knowledge  of  the  defend- 
ant. He  was  on  the  ground  and  what  he  did  he  did  on 
behalf  of  the  defendant. 

The  seventh  instruction  contains  the  idea  that  the  de- 
fendant was  only  required  to  act  as  any  ordinary  person 
would  have  done  under  like  circumstances,  and,  if  the 
jury  believe  that  the  defendant  so  acted,  then  the  defend- 
ant is  not  liable.  We  find  nothing  prejudicial  to  the 
defendant  in  this. 

In  Young  v,  Rohrhough,  84  Neb.  448,  the  law  appears 
to  be  laid  down  that,  where  the  landlord  leased  premises 
defective  in  construction  and  an  injury  occurs  on  ac- 
count of  such  defective  construction,  then  the  landlord  is 
liable  for  such  injury,  if  he  knew,  or  under  all  the  cir- 
cumstances ought  to  have  known,  of  such  defective  con- 
dition. The  plastering  fell  oflf  the  walls  of  the  room  and 
killed  a  lady  member  of  one  of  the  fraternal  societies 
which  rented  it.  The  building  was  constructed  by  the 
Kohrboughs,  but  they  afterwards  sold  and  transferred  it 
to  the  Commercial  Building  Company.  In  the  suit  brought 
by  the  administrator,  the  Rohrboughs  and  the  Commercial 
Building  Company  were  each  made  defendants.    On  the 
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trial  of  the  case  in  the  district  court  it  was  held  that  the 
Rohrboughs  were  not  liable,  but  tthere  was  a  verdict  and 
judgment  against  the  Commercial  Building  Company.  It 
appealed.  There  was  a  contention  made  that,  if  the 
Rohrboughs  were  not  liable,  then  the  Commercial  Building 
Company  was  not  liable.  This  court  held  that  the  judg- 
ment was  properly  rendered  againstlhe  Commercial  Build- 
ing Company.  On  a  rehearing  a  new  trial  was  granted, 
Young  v.  Rohrbough,  86  Neb.  279 ;  but  the  rule  laid  down 
in  the  former  Rohrbough  case  was  left  unmodified  and  un- 
changed, although  the  former  judgment  of  this  court  was 
vacated  and  the  judgment  of  the  district  court  was  re- 
versed, yet  it  was  for  a  new  reason  not  before  considered 
in  the  case,  and  based  upon  the  doctrine  that,  "where  all 
the  defendants  are  by  the  court's  instructions  placed  in 
the  same  relation  with  respect  to  the  plaintiff,  a  verdict  in 
favor  of  two  defendants  and  against  another,  based  upon 
conflicting  evidence  which  is  the  same  as  to  all  of  the  de- 
fendants, will  not  be  permitted  to  stand.''  In  the  body 
of  the  opinion  it  is  said:  "For  the  reasons  above  stated, 
our  former  judgment  of  affirmance  is  set  aside,  the  judg- 
ment of  the  district  court  reversed  as  to  the  defendant 
Commercial  Building  Company,  and  the  cause  remanded 
for  further  proceedings."  The  opinion  cites  Oemer  v. 
Yates,  61  Neb.  100,  where  it  was  held :  "A  verdict  in 
favTor  of  one  defendant  and  against  another,  based  upon 
conflicting  evidence  which  is  the  eame  as  to  both  defend- 
ants, cannot  be  permitted  to  stand  as  to  either." 

In  the  instant  case  the  landlord  specifically  agreed,  ac- 
cording to  the  evidence,  to  put  the  premises  in  good  repair 
for  occupancy  and  to  keep  them  so.  The  threshold  was  in 
a  dangerous  condition  at  the  time  of  making  the  lease, 
and  at  the  time  the  plaintiff  took  possession  of  the  prem- 
ises, and  it  was  made  dangerous  by  the  servant  of  the  de- 
fendant, Norlen,  and  it  wa«  maintained  in  its  dangerous 
condition  by  the  defendant. 

In  Carson  v.  Oodley,  26  Pa.  St.  Ill,  the  landlord  was 
held  liable  for  injury  resulting  to  the  plaintiff  in  the 
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fall  of  the  building  in  which  poor  material  had  been  used, 
and  which  was  poorly  constructed.  It  was  stated  in  the 
opinion:  ^^guch  is  the  eagerness  of  capitalists  for  large 
rewards  that,  when  they  undertake  to  build  for  the 
profits  of  rents,  the  temptation  is  strong  to  cheapen  and 
slight  the  work.  The  safety  of  life  and  property  is  lost 
sight  of  in  the  dazzlijig  prospect  of  a  large  rent  from  a 
small  outlay.  Foundations  are  put  down  and  walls 
run  up  in  such  haste  and  with  such  materials  as  to  be 
wholly  inadequate  for  the  purposes  designed.  ♦  ♦  ♦  But 
where,  as  in  the  case  before  us,  it  is  found,  on  abundant 
proof,  there  was  no  negligence  either  in  the  tenants  or  the 
plaintiff,  it  is  a  salutary  rule  of  law  that  holds  the  owner 
answerable  for  his  gross  neglect  in  constructing  and  rent- 
ing an  insecure  building." 

As  the  defendant  agreed  with  the  plaintiff  to  put  said 
premises  in  good  tenantable  condition  and  to  keep  the 
same  in  repair,  the  defendant  is  liable  for  the  damages 
that  resulted  because  of  the  breach  of  the  contract  which 
was  made.  The  law  should  be  so  applied  that  the  blame 
for  the  maintenance  of  the  trap  which  Norlen  constructed 
should  be  properly  borne. 

"If  a  landlord  lets  premises  and  agrees  to  keep  them 
in  repair,  and  he  fails  to  do  so,  in  consequence  of  which 
any  one  lawfully  upon  the  premises  suffers  injury,  he 
is  responsible  for  his  own  negligence  to  the  party  injured.'' 
Edncards  v.  New  York  <&  H.  R.  Co.,  98  N.  Y.  245. 

This  case  is  widely  different  from  Davis  v.  Manning, 
affirmed  in  97  Neb.  658,  and  reversed  and  overruled  on  re- 
hearing in  98  Neb.  707.  The  plaintiff  in  that  case  alleged 
that  a  part  of  the  floor  of  the  kitchen  near  the  stove  was 
in  a  dangerous  and  defective  condition;  that  the  ''under 
portion  of  the  boards  of  the  floor  were  rotted,  leaving  but 
a  thin  upper  part  solid  and  apparently  strong;  that  the 
floor  at  said  place  was  near  the  ground ;  that  the  defend- 
ants, and  each  of  them,  knew,  and  should  have  known  by 
the  exercise  of  reasonable  diligence,  of  the  dangerous  and 
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defective  condition  of  said  floor  at  said  place;"  that  they 
apparently  failed  to  notify  the  plaintiff;  that  Manning 
constructed  the  building  in  about  1875  and  lived  in  it 
many  years;  that  he  knew  that  the  floor  was  near  the 
ground  and  that  under  parts  would  rot;  that  the  plain- 
tiff was  preparing  her  breakfast  and  was  standing  before 
the  stove  and  was  about  to  step  from  the  stove  to  the 
pantry;  that  she  was  standing  on  the  said  rotten  and 
defective  floor  when  "a  part  of  one  of  the  floor  boards 
broke  through,  causing  a  hole  7  by  2i/^  inches  in  size,  into 
which  the  heel  and  a  portion  of  plaintiff's  left  foot  passed, 
thereby  throwing  plaintiff,  while  the  heel  of  her  foot  re- 
mained in  said  hole,  onto  the  floor  on  her  left  side,  ♦  ♦  ♦ 
and  fracturing  and  breaking  her  left  thigh  bone,  and 
fracturing  two  of  the  lower  ribs  on  her  left  side." 

The  main  difference  between  the  instant  case  and  the 
case  cited  is  that  in  the  case  cited  the  plaintiff  had  a 
much  better  opportunity  to  know  the  facts  than  the  plain- 
tiff in  this  case.  In  the  case  cited  the  sloping  ground 
which  would  carry  the  water  under  the  house  was  visible. 
That  there  was  no  ventilation  could  also  be  seen.  That 
the  house  had  been  constructed  a  long  time  was  apparent 
by  looking  at  it;  that  there  were  cracks  in  the  floor  that 
had  been  coT^ered  with  tin,  and  which  showed  that  the 
floor  had  rotted  out  and  was  in  a  very  defective  condition. 
In  the  case  cited,  of  course,  all  of  these  things  were  visible 
to  the  plaintiff.  In  the  instant  case  the  sharp,  pointed 
nail  was  concealed.  The  operation  of  the  springy  board 
was  unknown.  The  plaintiff  had  no  reason  to  know  any- 
thing about  it. 

The  opinion  on  the  rehearing  in  Davis  v.  Manning, 
supra,  does  not  demand  the  reversal  of  the  judgment  of 
the  district  court  in  this  case.  The  verdict  is  for  f8,750 
in  favDr  of  the  plaintiff.  It  is  fully  sustained  by  the  evi- 
dence, and  does  not  seem  to  be  excessive  when  the  injury 
done  is  considered.    We  are  unable  to  say  that  there  is 
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error   in   the  proceeding  of  the  district   court,  and   the 
judgment  appears  to  be  right. 

The  judgment  of  the  district  court  is 

Affirmed. 
Letton  and  Rose^  JJ.,  dissenting. 

Sedgwick,  J.,  not  sitting. 


CusHMAN  C.  Hall  v.  State  of  Nebraska. 

Filed  Juni  3,  1916.     No.  19451. 

1.  Constitutional  Law:  Sale:  Cholera  Sebum.  Section  2,  ch.  170, 
Laws  1916,  providing:  "No  person,  firm,  or  corporation  shall  sell, 
barter,  exchange,  carry,  give  away,  ship  or  deliyer  for  shipment 
any  anti-hog  cholera  serum  or  virus  within  the  state  of  Nebraska 
unless  such  person,  firm,  or  corporation  shall  first  hold  an  un- 
canceled, unexpired  United  States  government  veterinary  license,  is- 
sued by  the  United  States  Department  of  Agriculture,  and  a  permit 
from  the  Live  Stock  Sanitary  Board'* — is  an  attempted  restriction 
on  the  power  of  the  citizen  to  buy  and  sell  anti-hog  cholera  serum, 
and  is  unconstitutional,  for  the  reason  that  any  person  has  the 
right  to  adopt  and  follow  any  lawful  industrial  pursuit  which  is 
not  injurious  to  the  community. 

2.  Monopolies:  Act  in  Restraint  of  Trade.  Such  act,  in  effect,  gives 
a  monopoly  to  the  serum-manufacturing  plant,  because  it  is  the 
plant  that  is  licensed  under  the  federal  act,  and  section  2  of  the 
Nebraska  act  gives  the  right  to  sell,  barter,  exchange,  carry,  or  give 
away  to  the  perBon  holding  an  unexpired  and  uncanceled  United 
States  Veterinary  license  issued  by  the  United  States  Department 
of  Agriculture;  such  person  being  the  only  person  allowed  to 
hold  a  permit  from  the  Live  Stock  Sanitary  Board. 

8.  :  :  .    It  is  provided  in  37  U.  S.  St.  at  Large, 

ch.  146,  pp.  832,  833:  "That  from  and  after  July  1,  1913,  it  shall  be 
unlawful  for  any  person,  firm,  or  corporation  to  prepare,  sell, 
barter,  or  exchange,  •  •  •  or  to  ship  or  deliver  for  ship- 
ment from  one  state  or  territory  *  *  *  to  any  other  state 
or  territory  •  •  •  any  wt)rthles8,  contaminated,  dangerous, 
or  harmful  virus,  serum,  toxin,  or  analogous  product  Intended 
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for  use  In  the  treatment  of  domestic  animals."  It  is  also  provided 
that  no  person,  firm,  or  corporation  shall  prepare,  barter,  exchange 
or  ship  such  virus,  serum  or  toxin  unless  and  until  the  same 
shall  have  been  prepared  under  and  in  compliance  with  regulations 
prescribed  by  the  secretary  of  agriculture  and  at  an  establishment 
holding  an  unsuspended  and  unrevoked  license  issued  by  the  secre- 
tary of  agriculture.  As  it  is  only  an  establishment  of  this  kind 
that  is  permitted  such  a  license,  section  2  of  the  Nebraska  act  con- 
fines the  right  to  sell,  barter,  exchange,  carry,  give  away,  ship 
or  deliver  for  shipment  such  anti-hog  cholera  serum  to  the  plant 
holding  such  license,  and  no  person  may  have  such  permit  un- 
der the  Nebraska  act,  for  only  a  plant  is  licensed. 

4.  Ckmstitutlonal  Law:  Act  in  Restraint  of  Tbade.  Section  9,  ch. 
170,  Laws  1915,  provides:  "No  person,  firm,  or  corporation  shall 
give  or  accept  a  rebate  or  commission  on  any  anti-hog  cholera 
serum  or  virus  that  is  sold  or  offered  for  sale  within  the  state  of 
Nebraska" — and  also  provides  a  punishment  for  the  violation  of 
the  act  This  is  an  additional  bar  preventing  the  farmer  from 
purchasing  serum  with  which  to  treat  his  own  hogs,  and  pre- 
venting the  veterinary  surgeon  from  purchasing  serum  with  which 
to  treat  the  hogs  belonging  to  his  employers.  Because  of  the  bar 
of  this  provision,  section  9  of  the  state  law  is  unconstitutional 
and  void. 

Error  to  the  district  court  for  Douglas  county :  Charles 
Leslie^  Judge.    Reversed  and  dismissed, 

Arthur  F.  Mullen,  for  plaintiff  in  error. 

Willis  E.  Reed,  Attorney  General,  and  Charles  8,  Roe, 
contra. 

Hameb^  J. 

The  plaintiff  in  error,  Cushman  C.  Hall,  seeks  to  review 
the  judgment  of  the  district  court  for  Douglas  county. 
He  was  fined  f50  and  costs.  The  first  count  in  the  informa- 
tion charges  the  unlawful  selling  by  the  defendant  on  the 
6th  day  of  August,  1915,  to  Frank  C.  Mitchell  of  500  cubic 
centimeters  of  anti-hog  cholera  serum  for  the  sum  of  fl2; 
that  the  defendant  at  the  time  of  the  sale  did  not  hold  an 
uncanceled,  unexpired  United  States  veterinary  license 
issued  by  the  United  States  Department  of  Agriculture, 
and  did  not  hold  a  permit  from  the  Live  Stock  Sanitary 
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Board  of  the  state  of  Nebraska  to  sell  anti-hog  cholera 
serum;  that  said  defendant  had  not  given  a  bond  to  the 
said  sanitary  board  in  the  sum  of  $5,000  prior  to  the  sale 
of  the  said  serum ;  and  that  said  defendant  unlawfully  and 
knowingly  sold  said  serum  without  having  complied  with 
any  of  the  provisions  of  chapter  170,  Laws  1915.  The  sec- 
ond count  charges  that  at  the  time  of  the  said  sale  there 
was  no  price  marked  on  the  bottle  containing  said  serum, 
and  therefore  that  the  sale  was  unlawful  and  in  violation 
of  the  provisions  of  said  chapter.  The  third  count  charges 
the  receipt  by  the  said  defendant  of  a  rebate  of  |1  paid  by 
the  said  Mitchell,  and  that  the  same  was  so  received  by 
said  defendant  wilfully,  knowingly,  and  unlawfully.  The 
three  offenses  charged  are  all  alleged  to  arise  out  of  the 
same  transaction.  The  defendant  demurred  to  each  count 
in  the  information,  and  each  demurrer  was  overruled.  At 
the  conclusion  of  the  introduction  of  the  evidence,  the  de- 
fendant moved  that  the  court  find  him  not  guilty.  This  mo- 
tion was  overruled. 

It  is  claimed  by  the  defendant  that  the  district  court  er- 
red in  holding  that  the  law  under  which  the  prosecution  is 
brought  is  constitutional.  Laws  1915,  ch.  170.  In  the 
brief  of  the  attorney  general  it  is  said  that  "The  state  is 
compelled  to  concede  that  the  act  contains  provisions  th;it 
are  inconsistent,  and  that  the  law  as  passed  does  not  an- 
swer satisfactorily  the  purpose  for  which  it  was  enacted.'' 

Section  2  of  the  state  law  is  as  follows :  "No  person,  firm, 
or  corporation  shall  sell,  barter,  exchange,  carry,  give 
away,  ship  or  deliver  for  shipment  any  anti-hog  cholera 
serum  or  virus  within  the  state  of  Nebraska  unless  such 
person,  firm,  or  corporation  shall  first  hold  an  uncanceled, 
unexpired  United  States  government  veterinary  license, 
issued  by  the  United  States  Department  of  Agriculture, 
and  a  permit  from  the  Live  Stock  Sanitary  Board."  Laws 
1915,  ch.  170. 

The  Department  of  Agriculture,  realizing  the  losses  that 
were  resulting  to  the  hog  raisers  of  the  country  from  the 
promiscuous  manufacture  and  distribution  of  anti-hog 
cholera  serum,  secured  the  enactment  of  a  law  intended 
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to  regulate  the  preparation,  sale  and  distribution  of  such 
serum.    The  act  provides  that  after  July  1,  1913,  it  shall 
be  unlawful  to  prepare,  sell,  barter  or  exchange  in  the  Dis- 
trict of  Columbia,  or  in  the  Territories,  or  in  any  place 
under  the  jurisdiction  of  the  Unite'd  States,  any  worthless, 
contaminated,  dangerous,  or  harmful  virus,  serum,  toxin, 
or  analogous  product  intended  for  use  in  the  treatment 
of  domestic  animals ;  also,  that  no  person,  firm,  or  corpora- 
tion shall  prepare,  sell,  barter,  exchange,  or  ship  any  virus, 
serum,  toxin,  or  analogous  product  manufactured  within 
the  United  States  and  intended  for  use  in  the  treatment  of 
domestic  animals  unless  and  until  the  said  virus,  serum, 
toxin,  or  analogous  product  shall  have  been  prepared  under 
and   in    compliance   with    regulations  prescribed  by  the 
Secretary  of  Agriculture  at  an  establishment  holding  an 
unsuspended  and  unrevoked  license  issued  by  the  Secretary 
of  Agriculture.    The  act  further  prohibits  the  importation 
into  the  United  States  of  any  worthless,  contaminated, 
dangerous,  or  harmful  virus,  serum,  toxin,  or  analogous 
product.     The  Secretary  of  Agriculture  is  authorized  to 
cause  the  Bureau  of  Animal  Industry  to  examine  and  In- 
spect all  viruses,  serums,  and  analogous  products  imported 
into  the  United  States,  or  offered  for  importation,  and  the 
same  are  denied  entry  if  it  appears  that  they  are  worthless, 
dangerous  or  harmful.  The  Secretary  of  Agriculture  is  also 
authorized  to  prepare  such  rules  and  regulations  as  may 
be  necessary  to  prevent  the  preparation,  sale,  barter,  ex- 
change, or  shipment  of  any  such  worthless,  dangerous,  or 
harmful  virus,  serum,  or  toxin.    He  is  also  authorized  to 
issue  permits  for  the  importation  into  the  United  States  of 
viruses,  serums,  toxins,  and  analogous  products  for  use  in 
the  treatment  of  domestic  animals.    Each  license  is  to  be 
issued  on  condition  that  the  licensee  shall  permit  the  in- 
spection of  such  establishment,  and  of  such  product  and  the 
preparation  of  the  same,  and  the  Secretary  of  Agriculture 
is  authorized  to  suspend  or  revoke  any  permit  or  license  is- 
sued under  authority  of  the  act  after  an  opportunity  for 
hearing  has  been  granted  to  the  licensee  or  importer ;  also, 
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any  officer,  agent,  or  employee  of  the  Department  of  Agri- 
culture is  authorized  by  the  Secretary  of  Agriculture  to 
enter  and  inspect  any  establishment  licensed  under  the  act 
where  any  virus,  serum,  toxin,  or  analogous  product  is  pre- 
pared for  sale,  barter,  exchange,  or  shipment.  Violation  of 
the  act  is  to  be  deemed  a  misdemeanor,  and  conviction  is 
to  be  punished  by  a  fine  not  exceeding  flOOO,  or  im- 
prisonment not  exceeding  one  year.  37  U.  S.  St.  at  Large, 
ch.  145,  pp.  832,  833. 

It  will  be  seen  that  the  act  provides  that  plants  shall 
be  licensed,  and  that  they  may  not  prepare  this  serum  for 
shipment  unless  they  are  licensed.  A  United  States  veter- 
inary license  does  not  appear  to  have  been  provided  for  the 
use  of  a  person^  but  for  the  use  of  manufacturers  of  the 
serum.  The  license  is  to  the  plant  The  Nebraska  act 
seeks  to  give  to  those  manufacturers  the  exclusive  right 
to  sell  the  serum,  and  it  denies  to  the  citizen  of  Nebraska 
the  right  to  sell  it.  The  manufacturing  plant,  under  the 
federal  act,  gets  a  United  States  veterinary  license  issued 
by  the  Department  of  Agriculture.  The  provision  of  sec- 
tion 2  is  that  there  shall  be  no  permit  from  the  Live  Stock 
Sanitary  Board,  except  to  one  who  holds  a  license  from 
the  United  States  Department  of  Agriculture.  The  effect 
of  this  is  that  no  person  may  have  a  license,  and  a  license 
can  only  be  issued  to  the  manufacturing  plant,  which 
alone  may  sell.  This  provision  contained  in  section  2 
creates  a  monopoly,  because  it  confines  the  sale  of  ^  the 
serum  to  the  plant  which  manufactures  it. 

The  attorney  general  says:  We  are  compelled  to  con- 
cede that  the  law  as  passed  contains  inconsistent  pro- 
visions as  already  pointed  out,  and  we  do  not  argue  for 
the  approval  of  the  law  in  its  present  form.  He  then 
declines  to  "discuss  particularly  the  constitutional  ques- 
tions so  extensivelv  considered  in  defendant's  brief."  The 
license  issued  is  to  those  engaged  in  the  manufacture  of 
serum.  The  federal  permit  is  designated  a  "United  States 
government  veterinary  license."  We  do  not  understand 
that  the  federal  government  undertakes  to  regulate  those 
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who  sell  serum  after  it  has  been  disposed  of  by  the  manu- 
facturer. The  act  of  1915  undertakes  to  prevent  the  citi- 
zens of  this  state  from  buying  and  selling  serum  unless 
they  have  a  United  States  government  veterinary  license. 
As  the  United  States  government  does  not  issue  such  a 
license,  except  to  the  manufacturer,  the  effect  of  the  Ne- 
braska act  is  that  no  one  has  a  right  to  sell  serum  ex- 
cept those  who  manufacture  it.  This  creates  a  monopoly. 
Of  necessity  it  must  be  wrong.  The  legislature  does  not 
have  the  power  to  deprive  its  citizens  of  the  right  to  sell 
serums  that  are  up  to  the  standards  prescribed  by  law 
and  which  have  been  manufactured  in  establishments  ap- 
proved by  the  federal  government. 

Section  3,  art.  I  of  the  CJonstitution,  provides:  "No 
person  shall  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law." 

Section  9,  ch.  170,  Laws  1915,  provides,  among  other 
things :  '*No  person,  firm,  or  corporation  shall  give  or  ac- 
cept a  rebate  or  commission  on  any  anti-hog  cholera  serum 
or  virus  that  is  sold  or  offered  for  sale  within  the  state 
of  Nebraska.  Any  person,  firm,  or  corporation,  violat- 
ing any  of  the  provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
fined  in  any  sum,  not  less  than  ten  dollars  (flO)  and  not 
more  than  five  hundred  dollars  (f500)." 

This  is  an  additional  bar  preventing  the  farmer  or 
veterinary  surgeon  from  purchasing  serum  with  which  to 
treat  hogs. 

"While  every  man  has  a  right  to  require  that  his  own 
controversies  shall  be  judged  by  the  same  rules  which  are 
applied  in  the  controversies  of  his  neighbors,  the  whole 
community  is  also  entitled,  at  all  times,  to  demand  the 
protection  of  the  ancient  principles  which  shield  private 
rights  against  arbitrary  interference,  even  though  such 
interference  may  be  under  a  rule  impartial  in  its  opera- 
tion." Cooley,  Constitutional  Limitations  (7th  ed.)  p.  504. 

A  person  living  under  the  protection  of  the  United 
States  government  has  the  right  to  adopt  and  follow  any 
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lawful  industrial  pursuit,  not  injurious  to  the  community, 
which  he  may  see  fit,  and,  as  incident  to  this,  the  right  to 
labor  or  employ  labor,  make  contracts  in  respect  thereto 
upon  such  terms  as  may  be  agreed  upon  by  the  parties, 
and  to  inherit,  purchase,  lease,  sell  and  convey  property  of 
all  kinds.  The  enjoyment  or  deprivation  of  these  rights 
and  privileges  constitutes  the  essential  difference  between 
liberty  and  oppression.  These  principles  have  been  fully 
recognized  and  announced  in  many  decisions  of  the 
supreme/  court  of  the  United  States,  and  other  courts. 
Tick  Wo  V.  Hopkins,  118  U.  S.  356. 

In  Braceville  Coal  Co.  v.  People,  147  111.  66,  22  L.  R.  A. 
340,  the  question  of  the  right  to  enter  into  contracts  by 
which  labor  may  be  performed  in  such  a  way  as  the  laborer 
may  deem  beneficial  to  others  to  employ  such  labor  was 
considered.  The  legislature  passed  an  act  requiring  a 
regular  payment  of  wages  by  certain  classes  of  corpor- 
ations. The  court  held  that  this  was  arbitrary  and  un- 
constitutional;  that  the  employer  and  employee  had  a 
right  to  make  lawful  contracts  regarding  the  time  of  pay- 
ment. In  discussing  the  right  to  enter  into  contracts, 
the  court  said:  "The  fundamental  principle  upon  which 
liberty  is  based,  in  free  and  enlightened  government,  is 
equality  under  the  law  of  the  land.  It  has  accordingly  been 
everywhere  held  that  liberty,  as  that  term  is  used  in  the 
Constitution,  means  not  only  freedom  of  the  citizen 
from  servitude  and  restraint,  but  is  deemed  to  embrace 
the  right  of  every  man  to  be  free  in  the  use  of  his  powers 
and  faculties,  and  to  adopt  and  pursue  such  avocation  or 
calling  as  he  may  choose,  subject  only  to  the  restraints 
necessary  to  secure  the  common  welfare."  Commonwealth 
V.  Perry,  155  Mass.  117, 14  L.  R.  A.  325 ;  People  v.  Oillson, 
109  N.  Y.  389. 

In  Commonwealth  v.  Perry,  supra,  it  was  said :  "Article 
I,  sec.  10  of  the  Constitution  of  the  United  States,  provides, 
among  other  things,  that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.'  The  right  to  acquire, 
possess,  and  protect  property  includes  the  right  to  make 
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reasonable  contracts,  which  shall  be  under  the  protection 
of  the  law.  ♦  ♦  ♦  The  right  to  employ  weavers,  and  to 
make  proper  contracts  with  them,  is  therefore  protected 
by  our  Constitution ;  and  a  statute  which  forbids  the  mak- 
ing of  such  contracts,  or  attempts  to  nullify  them,  or 
impair  the  obligation  of  them,  violates  fundamental  prin- 
ciples of  right  which  are  expressly  recognized  in  our  Con- 
stitution." 

Adair  v.  United  States,  208  U.  S.  161,  and  State  v. 
Sperry  S  Hutchinson  Co,,  94  Neb.  785,  support  the  views 
here  expressed.  The  act  creates  a  combination  in  re- 
straint of  trade.  It  permits  the  manufacturers  of  serum 
to  monopolize  the  entire  business  of  selling  it  in  the  state. 
It  also  makes  it  unlawful  for  any  other  person  than  the 
makers  of  serum  to  sell  or  vend  it. 

If  this  law  is  permitted  to  stand,  it  means  that  the 
serum  plants  in  Nebraska  which  have  received  a  United 
States  government  veterinary  license  have  a  monopoly  of 
the  right  to  sell  anti-hog  cholera  serum.  The  law  not  only 
seeks  to  give  these  serum  plants  a  monopoly  on  the  right 
to  sell  serum,  but  it  attempts  to  fix  the  price  by  requiring 

the  manufactures  to  mark  on  the  outside  of  the  bottle 
the  price  at  which  it  is  sold,  and  then  provides  further 
that  it  is  a  misdemeanor  for  any  one  to  give  or  accept  a 
rebate  or  commission  on  any  serum  sold.  It  creates  a 
monopoly  of  the  right  to  sell,  and  then  requires  those  who 
have  the  monopoly  to  fix  the  price,  and  then  it  makes  it 
unlawful  for  them  to  change  the  price. 

It  is  provided  in  section  1,  art.  XIV  of  Amendments  to 
the  Constitution  of  the  United  States:  "No  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States,  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law ;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the 
laws." 
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We  are  of  the  opinion  that  the  second  and  ninth  sections 
of  the  act  are  unconstitutional,  and  that  there  is  no  law 
justifying  the  imposition  of  the  fine  sought  to  be  imposed. 

The  judgment  of  the  district  court  is  reversed,  the  case 
dismissed,  and  plaintiff  in  error  discharged. 

■ 

Reversed  and  dismissed. 
Letton  and  Rose,  JJ.,  dissent. 

Sedgwick,  J.,  dissenting. 

The  defendant  was  found  guilty  of  selling  anti-hog  chol- 
era serum  without  complying  with  the  statute.  Laws  1915, 
ch.  170.  He  has  brought  the  case  to  this  court,  and  in- 
sists that  the  statute  is  unconstitutional  and  wholly  void. 
The  majority  opinion  appears  to  so  hold.  In  the  first 
paragraph  of  the  syllabus  it  is  said  that  section  2  of  the 
act  is  void,  "for  the  reason  that  any  person  has  the  right 
to  adopt  and  follow  any  lawful  industrial  pursuit  which 
is  not  injurious  to  the  community."  The  second  paragraph 
of  the  syllabus  says :  "Such  act,"  meaning,  I  take  it,  the 
above  cited  statute,  "in  effect,  gives  a  monopoly  to  the 
serum  manufacturing  plant."  And  the  third  paragraph 
says:  "No  person  may  have  such  permit  under  the  Ne- 
braska act,  for  only  a  plant  is  licensed."  In  the  opinion  it 
is  said :  "The  Nebraska  act  seeks  to  give  to  those  manu- 
facturers the  exclusive  right  to  sell  the  serum.  ♦  ♦  ♦ 
A  license  can  only  be  issued  to  the  manufacturing  plant, 
which  alone  may  sell.  This  provision  contained  in  section 
2  creates  a  monopoly,  because  it  confines  the  sale  of  the 
serum  to  the  plant  which  manufactures  it."  This  idea  is 
repeated  several  times  in  the  opinion,  and  it  seems  that 
the  intention  is  to  hold  the  entire  act  void  because  of  the 
construction  that  is  put  upon  section  2  of  the  act.  The 
attorney  general  concedes  that  section  2  of  the  act,  con- 
strued literally,  is  inconsistent  with  other  provisions  of 
the  act,  and  contends  that  the  section  should  be  construed 
in  the  light  of  the  other  provisions,  and  so  render  the 
meaning  plain  as  the  legislature  intended.    This  sugges- 
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tion  of  the  attorney  general  is  not  discussed  nor  even  men- 
tioned in  the  opinion,  and  so  It  appears  that  the  whole  act 
is  rendered  unconstitutional  by  the  use  of  the  word  "and," 
instead  of  the  word  "or,"  in  one  section  of  the  act,  al- 
though in  a  similar  provision  in  another  section  (section 
9)  the  legislature  has  clearly  expressed  its  meaning,  and 
has  even  used  the  proper  conjunction  in  so  doing. 

Congress  had  undertaken  to  regulate  the  manufacture 
and  sale  of  "virus,  serum,  toxin,  or  analogus  product"  in 
the  territories  and  in  interstate  commel'ce.  The  object  of 
our  statute  waa'to  regulate  the  manufacture  and  sale  of 
the  serum  within  the  state.  The  intention  was  to  require 
a  state  license  in  those  cases  that  were  not,  and  under  the 
provisions  of  the  Constitution  could  not  be,  regulated  by 
the  federal  government,  and  so  this  statute  was  enacted  to 
supplement  the  act  of  congress.  It  was  intended  that  any 
one  properly  authorized  by  the  act  of  congress  to  manu- 
facture and  sell  the  serum  should  be  recognized  by  this 
statute  as  authorized  to  do  so,  and  that  other  persons 
might  be  authorized  to  manufacture  and  sell  the  same 
within  the  state.  The  intention  of  the  legislature  was  to 
recognize  those  who  were  duly  authorized  by  act  of  con- 
gress as  being  fully  authorized,  and  to  require  others  who 
were  not  governed  by  that  act  to  obtain  a  license  from 
the  state. 

It  is  stated  in  the  title  of  the  act  that  the  purpose  of 
the  act  is:  "To  empower  the  State  Veterinarian,  Deputy 
State  Veterinarian,  through  the  Live  Stock  Sanitary 
Board,  to  permit  the  manufacture,  sale,  distribution,  and 
to  report  on  application  of  anti-hog  cholera  serum  and 
vims,  as  provided  in  this  act."  The  first  section  of  the 
act  prohibits  the  sale,  etc.,  of  the  serum  "as  hereinafter 
provided,"  and  by  section  9  of  the  act  no  one  is  to  sell 
the  serum  without  the  license  of  the  state,  or  the  Depart- 
ment of  Agriculture,  or  both.  Section  6  of  the  act  pro- 
vides that  section  1,  which  is  the  section  which  makes  it 
unlawful  to  sell  the  serum,  except  as  provided  in  the  act, 
'*shall  not  apply  to  i)ersons,  firms,  or  corporations  who 
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have  complied  fully  with  the  regulations  and  orders  of 
the  Live  Stock  Sanitary  Board,  and  shall  have  received 
a  permit  to  sell  serum  or  virus  in  this  state."  This  is  a 
direct  provision  that  it  shall  not  be  unlawful  for  persons 
who  have  a  permit  from  the  state  to  ^^sell,  barter,  exchange, 
carry,  give  away,  ship  or  deliver  for  shipment,  any  anti- 
hog  cholera  serum  or  virus  within  the  state  of  Nebraska." 
Section  2  of  the  act,  which  is  now  held  to  invalidate  the 
whole  act,  provides  that  no  person,  firm,  or  corporation 
shall  sell,  etc.,  the  serum,  within  this  state  unless  he  is 
authorized  by  the  act  of  congress  and  has  a  permit  from 
the  state.  The  purpose  of  the  act  and  all  of  its  provisions 
construed  together  indicate  that  this  section  should  be  con- 
strued as  though  it  read,  ^'Any  person,  firm,  or  corpora- 
tion who  shall  hold  a  government  license  and  any  person 
who  shall  hold  a  permit  from  the  state  may  sell,"  etc. 
This  meaning  would  be  given  to  the  statute  if  the  con- 
junction "or"  had  been  used  in  place  of  the  conjunction 
"and,"  and  where  it  is  so  manifest  that  that  is  the  in- 
tention, such  intention  being  plainly  expressed,  as  we 
have  seen  in  the  title  and  other  sections  of  the  act,  it  is 
always  held  permissible  to  read  the  conjunction  "or"  in 
place  of  the  conjunction  "and."  There  can  be  no  possible 
doubt  that  this  was  the  intention  and  meaning  of  the 
legislature. 

That  the  manufacture  and  sale  of  this  serum  in  this 
state  is  a  proper  subject  of  regulation  within  the  police 
power  of  the  state  cannot  be  doubted,  and  the  act  of  the 
legislature,  which  appears  to  be  necessary  and  proper 
legislation  in  all  other  respects,  ought  not  to  be  held  in- 
valid for  the  inadvertent  use  of  the  wrong  conjunction  in 
one  of  the  sections.  The  fourth  paragraph  of  the  syllabus 
says  that  section  9  of  the  state  law  "is  an  additional  bar 
preventing  the  farmer  from  purchasing  serum  with  which 
to  treat  his  own  hogs,  and  preventing  the  veterinary  sur- 
geon from  purchasing  serum  with  which  to  treat  the  hogs 
belonging  to  his  employers,"  and  "because  of  the  bar" 
section  9  is  void.    I  do  not  think  that  this  section  calls 
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for  SBcb  discussion  and  criticism ;  but,  as  the  whole  act  is 
declared  void,  and  it  is  doubtful  if  effective  regulation  of 
the  subject  is  possible  under  the  majority  opinion,  I  will 
not  discuss  this  ninth  section. 


Herman  Stbinkuhlek  v.  State  of  Nebraska. 

FII.ED  JuiTE  23,  1916.    No.  19585. 

1  Intoxicating  liiqnon:  Sales  to  Minors.  "In  a  prosecution  against 
a  saloon-keeper  for  selling  Intoxicating  liquors  to  a  minor,  it  is 
no  defense  that  accused  acted  in  ignorance  of  the  minor's  age  and 
without  any  intent  to  violate  the  law."  The  mere  fact  of  selling 
intoxicating  liquors  to  a  minor  constitutes  the  entire  offense. 
8eele  v.  States  85  Neh.  109. 

2.  : :  Sales  by  Employees.    In  the  sale  of  intoxicating 

liquors  to  minors,  the  owner  or  keeper  of  a  saloon  is  responsible  for 
the  acts  of  his  servants  and  employees,  and  a  sale  by  an  employee  or 
bartender  of  a  saloon-keeper  is,  in  law,  a  sale  made  by  the  saloon- 
keeper himself,  unless  such  sale  is  made  in  defendant's  absence  and 
in  violation  of  his  orders. 

3.  :   :   Question  fob  Juby.     If  sales  are  made  to  any 

minors  by  a  saloon-keeper's  bartenders,  without  his  authority  and 
against  his  will,  contrary  to  his  instructions  and  when  he  was 
not  present,  he  would  not  be  responsible  in  a  criminal  prosecution 
for  such  sales;  but  whether  instructions  not  to  sell  to  minors  are 
given  hy  the  saloon-keeper  to  his  bartenders  in  good  faith  with 
the  expectation  that  they  will  be  obeyed,  and  with  the  intention 
that  they  should  operate  as  a  limitation  upon  the  authority  of  such 
bartenders  to  make  sales  to  minors,  is  a  question  of  fact  to  be 
determined  by  the  Jury. 

1  :  Conviction:  Sufticiency  of  Evidence.  The ^^ bill  of  ex- 
ceptions examined,  and  held  that  the  evidence  was  sufficient  to 
sustain  the  conviction. 

Error  to  the  district  court  for  Johnson  county:  John 
B.  Baper^  Judge.    Affirmed. 

Jay  C.  Moore,  for  plaintiff  in  error. 

Willis  E.  Reed,  Attorney  Oeneral,  Charles  8.  Roe  and 
8.  P.  Davidson^  contra. 
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Herman  Steinkuhler  was  tried  by  the  district  court  for 
Johnson  county  on  an  information  containing  20  counts, 
each  of  them  charging  him  with  having  sold  intoxicating 
liquor  to  minors.  To  the  information  Steinkuhler  plead- 
ed not  guilty.  A  jury  was  impaneled,  the  evidence  was 
taken,  and  the  court  instructed  the  jury,  among  other 
things,  to  find  the  accused  not  guilty  on  the  eighth  count 
of  the  indictment.  After  deliberation  the  jury  returned  a 
verdict  of  guilty  on  the  other  19  counts  of  the  indictment. 
A  motion  for  a  new  trial  was  filed  and  overruled,  and  the 
accused  was  sentenced  to  pay  a  fine  of  |25  on  each  count, 
together  with  the  costs  of  the  prosecution.  He  has  brought 
the  case  to  this  court  by  a  petition  in  error,  and  hereafter 
the  defendant  in  error  will  be  designated  as  the  state,  and 
Steinkuhler  will  be  called  the  defendant. 

It  is  defendant's  contention  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict,  and  he  argues  that  no 
fair-minded  man  could  say  that  he  was  guilty  of  the  of- 
fense charged  beyond  a  reasonable  doubt.  This  point, 
however,  is  not  pressed  with  much  vigor,  and  indeed  we 
think  it  could  not  have  been  seriously  relied  on  for  a  re- 
versal of  the  judgment.  The  testimony  fairly  shows  that 
the  defendant  had  been  engaged  in  the  sale  of  intoxicating 
liquors  in  Sterling,  Nebraska,  for  several  years;  that  he 
was  well  acquainted  with  the  young  men  and  boys  in  that 
vicinity;  that  he  saw  them  frequently  in  his  saloon,  and 
his  bartenders  served  them  whenever  they  ordered  intoxi- 
cating liquors,  without  objection  or  even  reproof  on  his 
part;  that  he  had  sometimes  served  them  with  such  liquors 
himself.  The  testimony  also  shows  that  the  persons  men- 
tioned in  the  indictment  as  minors,  to  whom  intoxicating 
liquors  had  been  sold,  were  well  known  by  the  defendant 
and  his  bartenders  to  have  been  less  than  21  years  of  age. 
The  evidence  contained  in  the  bill  of  exceptions  was 
amply  sufficient  to  sustain  the  verdict  on  each  count  of 
the  indictment. 
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Defendant's  second  contention  is  that  the  court  erred 
in  giving  the  jury  instruction  No.  8  on  his  own  motion. 
That  instruction  reads  as  follows :  *'If  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  a  sale  of  intoxi- 
cating liquor  was  made  by  the  defendant  to  any  of  the 
persons,  minors,  as  alleged  in  the  indictment,  then  it  is 
not  necessary  for  the  state  to  prove  the  intent  or  motive 
of  the  defendant  in  making  such  sale.  Neither  is  it  neces- 
sary for  the  state  to  prove  that  such  sale  was  made  to  the 
minor  knowingly.  A  liquor  dealer  is  bound  to  know  that 
the  person  he  sells  liquor  to  is  not  a  minor,  and  ignorance 
of  the  age  of  the  person  to  whom  the  liquor  was  sold  is 
no  excuse,  and,  irrespective  of  good  faith  and  honest  in- 
tention, the  mere  fact  of  selling  liquor  to  a  minor  consti- 
tutes the  entire  offense.'* 

This  court  has  spoken  upon  the  above  question  in  f^eele 
V.  State,  85  Neb.  109,  where  it  was  said :  "In  a  prosecution 
against  a  saloon-keeper  for  selling  intoxicating  liquors  to 
a  minor,  it  is  no  defense  that  accused  acted  in  ignorance 
of  the  minor's  age  and  without  any  intent  to  violate  the 
law."  We  adhere  to  the  rule  there  announced,  and  the  de- 
fendant's    second     contention    is     therefore     overruled. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
give  instruction  No.  1,  requested  by  the  defendant,  which 
reads  as  follows :  "You  are  instructed  that  a  sale  of  intoxi- 
cating liquor  made  by  a  servant  without  the  express  or  im- 
plied authority  of  his  master  is  not  a  sale  by  the  master. 
And  if  you  should  find  from  the  evidence  in  this  case  that  a 
Bale  of  liquor  was  made  to  a  minor  as  alleged  in  the  indict- 
ment by  the  servants  of  defendant  Steinkuhler,  and  being 
against  his  express  instructions,  and  not  with  his  knowledge 
or  consent  and  in  violation  of  his  orders,  the  defendant 
vould  not  be  responsible  for  such  sale  and  your  verdict 
should  be  not  guilty." 

The  record  discloses  that  the  court  was  justified  in  refus- 
ing to  give  this  instruction. 

Instruction  No.  11,  given  by  the  court  on  his  own  motion, 
reads  as  follows:   "In  the  sale  of  intoxicating  liquors  to 

100  Neb.— 7 
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minors  the  owner  or  keeper  of  a  saloon  is  responsible  for 
the  acts  of  his  servants  and  employees,  and  a  sale  by  an  em- 
ployee or  bartender  of  a  saloon-keeper  is,  in  law,  a  sale 
made  by  the  saloon-keeper  himself,  unless  such  sale  is  made 
in  defendant's  absence  and  in  violation  of  his  orders."  This 
was  followed  by  instruction  No.  12,  which  reads  :"If  sales 
were  made  to  any  minors  as  alleged  in  the  indictment  by 
the  defendant's  Iwirtenders,  without  defendant's  authority 
and  against  his  will,  and  contrary  to  his  instructions,  and 
when  he  was  not  present,  such  sales  would  not  be  the  de- 
fendant's acts  and  he  would  not  be  responsible  in  a  criminal 
prosecution  for  such  sales.  But  whether  instructions  not 
to  sell  to  minors  were  given  by  the  defendant  to  his  bar- 
tenders in  good  faith  with  the  expectation  that  they  would 
be  obeyed  and  with  the  intention  that  they  should  operate 
as  a  limitation  upon  the  authority  of  such  bartenders  to 
make  sales  to  minors  is  a  question  for  you  to  determine 
from  the  evidence." 

The  rules  contained  in  the  instructions  just  quoted  were 
approved  by  this  court  in  Moore  v.  State,  64  Neb.  557,  and 
in  In  re  Lvrcjer,  84  Neb.  128.  It  thus  appears  that  the  in- 
structions given  by  the  court  avoided  the  necessity  of  giving 
the  requested  instruction. 

Having  answered  all  of  the  defendant's  assignments,  and 
finding  no  reversible  error  in  the  record,  the  judgement  of 
the  district  court  is 

Affirmed. 


BANKEits  Surety  Company,  appellee,  v.  Jabez  S.  Cross, 

APPELLANT. 

FiLD)  JuNS  23, 1916.    No.  18957. 

Indemnity:  Counsel  Fees.  A  saloon-keeper's  surety  which  has  pro- 
cured from  a  third  person  indemnity  against  all  suits,  charges, 
and  expenses,  Including  oosts  and  counsel  fees,  hy  reason  of  such 
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suretyship,  may  recover  from  the  indemnitor  necessary  counsel 
fees  and  expenses  paid  in  defending  an  action  on  the  saloon-keep- 
er's bond  against  the  principal  and  the  surety,  where  the  latter 
had  reasonable  cause  to  believe  and  did  believe  that  such  ac- 
I  tion   on   its  part  was  necessary,  though   the  principal   had   em- 

ployed competent  counsel  to  malce  a  defense. 

Appeal  from  the  district  court  for  Douglas  county :  Lee 
8.  EsTBLLE,  Judge.    Affirmed^. 

L  J.  Dunn,  for  appellant 
W,  C.  Fraser,  contra. 

Rose,  J. 

This  is  an  action  by  plaintiff,  the  Bankers  Surety  Com- 
pany, to  recover  |437.70  on  a  contract  of  indemnity  ex- 
ecuted by  defendant.  Plaintiff  became  surety  on  the  bond 
of  John  R.  Hauber,  a  saloon-keeper  in  Nebraska  City, 
but,  before  doing  so,  procured  from  Jabez  S.  Cross,  defend- 
ant, a  contract  in  the  penal  sum  of  f  5,000,  indemnifying 
plaintiff  "against  all  suits,  actions,  debts,  damages,  de- 
mands, costs,  charges,  and  expenses,  including  costs  and 
counsel  fees,"  by  reason  of  plaintiff's  suretyship.  Subse- 
quently Hauber  and  the  Bankers  Surety  Company,  surety 
on  his  bond,  were  sued  for  damages  on  account  of  the  sale  of 
intoxicating  liquors.  Hauber  employed  an  attorney  to  de- 
fend the  suit,  and  the  surety  company  by  its  own  attorney 
filed  a  separate  answer  and  joined  in  the  defense.  After 
the  trial  had  been  commenced  a  compromise  was  effected. 
The  present  action  was  instituted  to  recover  from  Cross, 
the  indemnitor,  counsel  fees,  expenses  and  costs  paid  by 
the  surety  in  defending  the  former  action.  The  jury 
rendered  a  verdict  in  plaintiff's  favor  for  |381.12,  and  from 
judgment  thereon  defendant  has  appealed. 

The  indemnitor  contends  that  the  evidence  is  insufficient 
to  sustain  a  verdict  in  favor  of  the  saloon-keeper's  surety, 
under  the  instructions  of  the  court.  The  court  instructed 
the  jury  that,  if  the  surety  had  reasonable  cause  to  believe 
that  it  would  suffer  loss  unless  it  employed  an  attorney 
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to  assist  in  the  defense,  it  would  be  entitled  to  recover  the 
reasonable  value  of  the  attorney's  fees  and  the  amount  of 
expenses  and  costs  paid.  It  is  insisted  there  is  no  proof 
that  the  surety  had  reason  to  believe  that  it  was  necessary 
to  employ  counsel  in  addition  to  that  furnished  by  Hauber, 
the  saloon-keeper.  There  was  evidence  tending  to  show 
that  when  the  former  action  was  commenced  Hauber's 
attorney  notified  the  surety  of  the  suit  No  answer  was 
filed  on  behalf  of  the  surety  except  by  its  own  attorney. 
The  surety's  attorney  conferred  with  Hauber's  attorney  in 
reference  to  the  trial  of  the  case  and  also  interviewed  the 
witnesses  for  the  defense.  Some  of  the  necessary  witnesses 
lived  in  Iowa  and  refused  to  attend  the  trial  without  pay- 
ment of  their  fees  in  advance.  Hauber  refused  to  advance 
the  fees,  and  his  surety  did  so.  The  evidence  seems  to 
justify  a  finding  in  favor  of  the  surety  on  this  issue. 

It  is  also  contended  that,  since  Hauber  had  employed 
counsel  and  since  the  indemnitor  was  financially  respon- 
sible, the  surety  was  not  justified  in  employing  additional 
counsel.    The  indemnity  contract  provided : 

"If  the  above  bounden  J.  S.  Cross,  his  executors  or  ad- 
ministrators shall,  at  all  times  hereafter,  save  harmless 
and  keep  indemnified  the  said  the  Bankers  Surety  Com- 
pany, its  successors  and  assigns  against  all  suits,  actions, 
debts,  damages,  demands,  costs,  charges,  and  expenses,  in- 
cluding court  costs  and  counsel  fees  at  law  or  in  equity, 
and  against  all  loss  and  damages  whatever,  that  shall  or 
may  at  any  time  hereafter  happen  or  accrue  to  the  said 
the  Bankers  Surety  Company,  its  successors  or  assigns, 
for  or  by  reason  of  the  suretyship  of  the  said  the  Bankers 
Surety  Company,  as  aforesaid,  then  this  obligation  to  be 
void  and  of  no  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue  in  law." 

The  surety  was  a  codefendant  in  the  suit  against  Hauber 
on  his  bond.  The  indemnity  contract  was  the  obligation 
of  Cross,  the  indemnitor,  and  not  that  of  Hauber.  It 
indemnifies  the  surety  against  all  suits  and  against  all 
loss  and  damages,  including  counsel  fees  and  expenses. 
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That  Hauber  had  employed  competent  counsel  did  not 
necessarily  prevent  his  surety  from  taking  necessary  steps 
to  defend  itself  against  liability  in  an  action  in  which  it 
was  answerable  as  a  codefendant.  American  Surety  Co.  v. 
Yinsonhaler,  92  Neb.  1,  is  relied  upon  by  indemnitor,  but 
that  case  is  distinguishable.  The  language  used  in  the 
opinion  supports  the  position  of  the  surety.  In  the  opinion 
it  was  stated :  "No  doubt  under  this  contract  the  surety 
ought  to  be  protected  against  all  necessary  expenses  in- 
curred in  defending  itself  against  liability  on  these  bonds, 
and  should  be  allowed  to  exercise  a  reasonable  discretion 
as  to  necessary  measures  of  defense;  but  the  allegations 
of  this  i)etition  indicate  that  the  expenses  sued  for  were 
nnnecessary,  and  there  is  no  allegation  of  circumstances 
showing  any  necessity  for  such  expense,  or  even  that  the 
surety  regarded  such  expense  necessary." 

In  the  present  case  the  evidence  justified  a  finding  that 
the  surety  believed,  and  had  reasonable  cause  to  believe, 
that  the  expenses  incurred  were  necessary.  The  judgment 
is  therefore 

Affirmed. 

Sedgwick^  J.,  not  sitting. 


Anna  Schminkb,  appellant,  v.  Dora  Sinclair  bt  al., 

appellees. 

Filed  June  23, 1916.    No.  18967. 

1.  WfUa:  Deyisk:  Ck>NSTBUCTioN.  While  a  limitation  repugnant  to 
a  devise  of  the  fee  Is  void,  a  subsequent  clause  disposing  of  the 
property  on  the  death  of  the  devisee  may  be  considered  an  in- 
dication of  the  testator's  Intent,  by  means  of  the  previous  clause, 
to  devise  a  life  estate  only,  where  such  previous  clause  does  not 
clearly  and  unequivocally  devise  the  fee. 

2.  :  :  ,    A  devise  to  testator's  widow  "so  long  as 

she  shall  continue  my  widow  and  unmarried,"  the  property,  In  the 
event  of  her  marriage  or  death,  to  be  divided  equally  among  the 
testator's  children,  vests  In  the  widow  a  life  estate  only. 
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Appeal  from  the  district  court  for  Otoe  county:  James 
T.  Beglby,  Judge.    Affirmed, 

George  W.  Berge  and  L.  F.  Jackson,  for  appellant. 

Panil  Jessen  and  Livingston  &  Heinke,  contra. 

RoSE^  J. 

This  is  an  action  for  the  construction  of  the  will  of 
Paul  Schminke,  who  died  in  Otoe  county,  December  25, 
1892.  Plaintiff  is  his  widow,  and  defendants  are  his 
heirs.    The  will  provided : 

"(1)  I  devise  and  bequeath  all  the  estate  and  effects 
whatsoever  and  wheresoever,  both  real  and  personal,  to 
which  I  may  be  entitled  or  which  I  may  have  power  to 
dispose  of  at  my  decease  unto  my  dear  and  beloved  wife, 
Anna  Schminke,  so  long  as  she  shall  continue  my  widow 
and  unmarried ;  and  in  the  event  of  her  marriage  or  death 
I  devise  and  bequeath  the  same  to  my  children,  to  be 
divided  between  them  as  nearlv  as  may  be  possible  in 
equal  shares,  except  as  follows: 

"(2)  I  devise  and  bequeath  to  each  of  my  sons,  D. 
William  Schminke  and  Charles  Schminke,  an  additional 
sum  of  one  thousand  ($1,000)  dollars  in  cash. 

*'(3)  And  to  my  daughters,  Mrs.  Dora  Sinclair  and 
Augusta  Schminke,  an  additional  sum  of  five  hundred 
(|500)  dollars  in  cash  to  each  of  them." 

From  a  judgment  of  the  district  court  decreeing  that 
plaintiff  took  a  life  estate  only,  she  has  appealed. 

Plaintiff  contends  that  the  will  vested  in  her  a  fee 
simple  estate,  subject  to  remarriage.  She  invokes  the 
statute  providing  that  every  conveyance  shall  pass  all  the 
interest  of  the  grantor  therein  unless  a  contrary  intent  ap- 
pears. Rev.  St.  1913,  sec.  6192.  She  argues  that  the  first 
clause  devised  a  fee,  subject  to  remarriage,  and  that  the 
subsequent  limitation  was  void  as  being  repugnant  to 
the  fee.    IMtle  v.  Giles,  25  Neb.  313. 

The  contention  of  plaintiff  is  answered  in  Loosing  v. 
Ijoosing^  85  Neb.  66,  74,  wherein  it  is  said:    "The  intent 
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of  a  testator  must  control,  and  will  be  ascertained  from 
the  language  of  the  will  aided  somewhat  by  a  consider- 
ation of  the  facts  and  circumstances  surrounding  the 
testator  as  reflected  from  the  evidence,  but  that  intent 
will  not  be  inferred  in  flat  contradiction  to,  and  in  vio- 
lation of,  well-established  rules  of  law.  We  are  committed 
to  the  principle  that,  if  a  testator  in  his  will  devises  an 
estate  in  fee  simple,  a  subsequent  clause  attempting  to 
devise  over  any  part  of  that  estate  is  void.  Spencer  v. 
Scovil,  70  Neb.  87.  We  are  satisfied  with  the  principle 
rtated  in  the  cited  case.  The  difficulty  arises  in  applying 
the  rule  to  the  facts  in  the  particular  case.  The  rule  does 
not  of  necessity  apply  merely  for  the  reason  that  the  first 
clause  considered  by  itself  might  be  construed  as  conveying 
a  fee  simple.  The  later  clause,  or  clauses,  may  be  read  iu 
connection  with  the  first  one  for  the  purjwse  of  advising 
the  court  whether  it  actually  did  transfer  the  fee,  and  if 
it  does  not  in  itself  clearly  and  unequivocally  do  so,  and 
by  a  comparison  thereof  with  the  remaining  parts  of  the 
instrument  the  court  is  convinced  that  the  testator  did 
not  in  fact  intend  to  vest  the  greater  title  in  the  first  taker, 
the  instrument  will  be  construed  accordingly." 

The  intention  of  the  testator  as  expressed  in  his  will 
as  a  whole  was  to  give  his  widow  an  estate  which  should 
terminate  in  the  event  of  her  marriage  or  death.  In  other 
words,  he  intended  that,  upon  her  death,  or  sooner  in  case 
of  her  marriage,  the  estate  should  be  divided  equally 
among  all  of  his  children.  The  intention  to  give  his 
children  a  share  of  his  estate  is  manifest.  General  and 
equivocal  words  in  the  first  part  of  the  will  which,  stand- 
ing alone,  might  vest  the  fee  in  plaintiff  are  to  be  consid- 
ered as  limited  by  the  subsequent  clauses  evidencing  an 
intent  to  devise  only  a  life  estate. 

The  judgment  of  the  district  court  is  therefore 

Affibmed. 
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William  E.  Whittibr,  appellee^  v.  Loruin  J.  Riley, 

APPELLANT. 
Filed  June  23,  1916.  No.  18884. 

Beplevlii:  Right  of  Action.  Where  a  contract  of  sale  of  a  stock  of 
merchandise  provides  that  the  seller  shall  retain  possession  of 
the  stock  until  he  has  been  paid  from  the  sales  thereof  all  above 
a  stated  sum,  and  that  the  purchaser  shall  take  charge  of  and 
manage  the  business  and  out  of  the  proceeds  retain  a  sufficient 
sum  to  pay  the  actual  running  expenses  of  the  business,  and  the 
profits  on  stock  sold,  over  and  above  the  invoice  price  plus  8  per 
cent  for  freight,  and  the  parties  both  enter  into  possession  of 
the  stock  and  business  under  such  agreement,  each  party  will 
be  held  to  be  in  possession  of  the  entire  stock,  jointly  with  the 
other,  but  for  different  purposes,  the  purchaser  for  the  purpose  of 
conducting  the  business  and  the  seller  for  the  purpose  of  pro- 
tecting his  security  by  taking  the  money  received  from  sales  un- 
der the  terms  of  the  contract  until  the  stock  has  been  reduced  to 
the  amount  of  the  purchaser's  stipulated  interest;  and  replevin 
will  not  lie  at  the  suit  of  either  to  disturb  the  possession  of  the 
other. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Judge.    Reversed  and  dismissed. 

Hoagland  &  Hoagland  and  E.  A.  Cook,  for  appellant. 

Oeorge  C.  Oillan  and  Munson  <&  Munson,  contra. 

Fawcett,  J. 

Plaintiff  commenced  this  action  in  replevin  in  the  dis- 
trict court  for  Dawson  county,  to  recover  possession  of  a 
stock  of  hardware  and  farm  implements,  then  in  the 
possession  of  defendant.  PlaintiflE  prevailed,  and  defend- 
ant appeals. 

On  February  25,  1913,  plaintiff  and  defendant  entered 
into  a  written  contract,  by  the  terms  of  which  defendant 
agreed  to  convey  to  plaintiff  a  tract  of  land  in  Phillips 
county,  Colorado,  for  an  agreed  consideration  of  16,250, 
in  addition  to  a  trust  deed,  standing  against  the  land,  in 
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the  sum  of  |3,750,  which  plaintiff  assumed  and  agreed  to 
pay.  Plaintiff,  in  exchange  for  defendant's  equity  in  the 
land,  agreed  to  sell  and  transfer  to  defendant  a  stock  of 
hardware,  implements,  etc.,  situated  in  two  certain  build- 
ings in  the  city  of  Gothenburg,  in  this  state.  Defendant 
was  to  take  the  stock  at  wholesale  cost  plus  8  per  cent,  to 
be  added  for  freight,  and  was  also  to  take  the  fixtures  at 
cost  of  the  same  to  plaintiff.  The  contract  recited  that 
it  was  known  to  the  parties  that  the  stock  would  invoice 
more  than  |6,250,  and  provided  that  plaintiff  should  keep 
and  retain  possession  of  the  stock  until  enough  had  been 
sold  to  reduce  the  same,  together  with  the  fixtures,  to 
f 6,250;  that  plaintiff,  in  retaining  the  receipts  from  sales 
until  the  stock  was  reduced,  should  allow  defendant,  out 
of  the  receipts,  a  sufficient  amount  to  pay  the  actual  run- 
ning expenses  of  the  business.  The  profits  on  stock  sold, 
over  and  above  the  invoice  price  plus  8  per  cent.,  were  to 
belong  to  defendant.  The  stock  was  to  be  reduced  by  May 
10.  It  was  not  reduced  by  that  date,  and  the  time  was 
extended  to  May  17.  The  stock  not  having  been  sulHcient- 
ly  reduced  by  the  latter  date,  a  controversy  between  the 
parties  arose,  and  each  attempted  to  lock  the  other  out 
of  the  building.  Defendant  gained  possession;  and  on 
August  28  was  ousted  by  injunction,  which  was  subse- 
quently set  aside  and  defendant  restored  to  possession. 
September  8,  1913,  plaintiff  obtained  exclusive  possession 
under  the  writ  in  the  present  action.  After  the  contract 
was  entered  into,  an  inventory  of  the  stock  was  taken; 
whereupon  defendant  executed  and  delivered  to  plaintiff 
a  deed  to  the  Colorado  land,  and  took  the  management  and 
control  of  the  business  at  Gothenburg.  Upon  the  trial 
the  district  court,  by  request  of  the  parties,  construed  the 
contract.  The  construction  made  by  the  court  appears  in 
the  record.  By  that  construction,  the  court  found  the 
transaction  to  be  as  above  stated,  and  further  found: 
"Eiley  (defendant)  is  in  possession  to  manage  and  run 
the  business.  He  bears  the  running  expenses  and  the  rent 
of  the  building.     As  consideration  for  the  expenses  and 
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rent,  Riley  gets  the  profit  in  all  goods  sold  above  invoice 
price  and  8  per  cent,  added  for  freight.  Whittier  ( plain- 
tiff)  is  in  possession  of  all  the  stock,  as  security  for  the 
difference  between  f6,260  and  the  invoice  value  of  the 
stock." 

The  evidence  sustains  the  construction  of  the  court  that 
defendant  was  in  possession  to  manage  the  business ;  that 
he  was  to  bear  the  running  expenses  and  the  rent  of  the 
building;  and  that  plaintiff  was  in  possession  as  security 
for  the  difference  between  |6,250  and  the  invoice  value  of 
the  stock.  It  appears  from  the  evidence  that  after  the 
invoice  was  made  defendant  took  charge  of  the  business 
and  thereafter  conducted  it  in  his  name.  The  letter-heads 
and  other  stationery  were  in  his  name.  New  goods  were 
purchased  in  his  name  and  charged  to  his  account.  This 
being  the  status  of  the  parties,  could  either  maintain  re- 
plevin against  the  other?  We  think  not.  Each  party  was 
in  possession  of  the  entire  stock,  jointly  with  the  other, 
but  for  different  purposes.  Defendant  was  in  possession 
for  the  purpose  of  conducting  the  business,  and  plaintiff 
for  the  purpose  of  protecting  his  security  by  taking  the 
money  received  from  sales,  less  the  cost  of  conducting  the 
business.  Neither  party  had  the  right  to  disturb  the 
possession  of  the  other.  Without  pursuing  the  matter 
further,  we  think  the  court  erred  at  the  conclusion  of  the 
trial  in  not  dismissing  plaintiff's  action,  as  it  is  clear, 
under  the  very  wording  of  the  contract  itself,  and  still 
more  so  when  taken  in  connection  with  the  evidence,  that 
if  plaintiff  is  entitled  to  relief  of  any  kind  it  is  not  by  an 
action  in  replevin. 

The  judgment  of  the  district  court  is  reversed  and  plain- 
tiff's action  dismissed,  all  at  plaintiff's  costs. 

Reversed  and  dismissed. 
MoREissBY^  0.  J.,  and  Sedgwick^  J.,  not  sitting. 
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LoRRiN   J.    Riley,   appellee    and    cross-appellant   v. 
William  E.  Whittier,  appellant  and  cross-appellee. 

Filed  June  23, 1916.  No.  18934. 

1.  Partltloii:  Personal  Pbopebtt.  A  court  of  equity  has  Jurisdiction 
to  decree  partition  or.  If  necessary,  a  sale  of  personal  property 
owned  in  unequal  shares  by  two  parties  each  of  whom  has  a 
right  of  possession. 

2.  Evidence  examined,  and  held  sufficient  to  sustain  a  suit  for  an 
accounting  and  for  the  partition  of  personal  property. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson   M.  Grimes^  Judge.    Affirmed  as  modified, 

George  C.  Gillan  and  T.  E.  Munson^  for  appellant. 

E.  A.  Cook  and  Hoagland  &  Hoagland,  contra. 

Fawcett,  J. 

From  a  decree  of  the  district  court  for  Dawson  county, 
ordering  a  partition  of  the  stock  and  fixtures  of  a  hard- 
ware and  implement  business,  in  the  city  of  Gotlienburg, 
and  stating  an  account  of  the  interests  of  the  parties  there- 
in, defendant  appeals,  and  plaintiflF  presents  a  cross- 
appeal. 

Februarj'  25,  1913,  plaintiff  and  defendant  entered  into 
a  contract  w^hereby  plaintiff  sold  to  defendant  a  tract  uf 
land  in  Phillips  county,  Colorado,  the  consideration  being 
|6,250  and  the  assumption  by  defendant  of  a  mortgage 
of  13,750.  The  consideration  of  |6,250  was  to  be  paid  by 
the  transfer  to  plaintiff  of  defendant's  stock  of  hardware 
and  implements  at  Gothenburg.  It  was  known  at  the 
time  that  the  stock  would  invoice  more  than  $6,250,  and 
it  was  provided  that  defendant  should  retain  possession 
of  the  stock  until  it  was  reduced  to  |6,250.  Plaintiff  was 
to  conduct  the  business.  Actual  expenses  were  to  be  paid 
out  of  the  receipts,  but  were  not  to  be  charged  against  de- 
fendant's share  of  the  stock.  It  was  also  agreed  that  plain- 
tiff should  pay  rent  upon  the  building  occupied  by  the 
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Stock  from  April  1,  1913.  The  stock  was  not  reduced  by 
May  10,  1913,  as  provided  in  the  original  agreement,  and 
the  time  was  extended  to  May  17,  1913.  The  stock  not 
having  been  sufficiently  reduced  by  that  time,  a  contro- 
versy between  the  parties  arose,  and  each  attempted  to 
lock  the  other  out  of  the  building.  Plaintiff  gained  pos- 
session of  the  building,  and  on  August  28, 1913,  was  ousted 
by  injunction,  which  was  subsequently  set  aside  and  plain- 
tiff restored  to  possession.  September  8,  1913,  defendant 
obtained  exclusive  possession  in  an  action  of  replevin  and 
has  since  retained  such  possession.  That  action  was  ap- 
pealed to  this  court,  and,  at  the  present  sitting,  the  judg- 
ment was  reversed  and  the  action  dismissed.  Whittier  v. 
Riley,  ante,  p.  104.  June  18,  1914,  plaintiff  commenced 
this  suit.  The  petition  alleges  the  facts  above  narrated, 
sets  out  the  contract,  and  prays  the  .court  to  adjust  the 
equities  between  the  parties  and  partition  the  property. 
The  trial  court  made  findings  as  to  the  interest  of  each 
party,  prescribed  several  methods  by  which  the  parties 
might  adjust  the  matter  between  themselves,  and  decreed 
that,  in  the  event  of  their  failure  to  adopt  any  of  such 
methods,  J.  M.  Alexander,  as  referee,  should  make  a  divis- 
ion of  the  stock  in  accordance  with  the  findings  of  the 
court. 

The  principal  contention  of  defendant  is  that  the  petition 
does  not  state  a  cause  of  action.  The  argument  is  that  the 
contract  entered  into  February  25,  1913,  constituted  a 
chattel  mortgage  and  not  a  partnership,  and  that  partition 
of  the  personal  property  could  not  be  had.  From  an  in- 
spection of  the  contract  and  a  consideration  of  the  object 
sought,  it  is  evident  that  the  parties  did  not  intend  to 
enter  into  the  relationship  of  mortgagor  and  mortgagee. 
It  is  not  now  necessary  to  decide  what  is  the  correct  name 
for  the  situation  created  by  the  contract.  The  relation  is 
rather  one  of  a  common  ownership,  in  disproportionate 
shares,  of  a  mass  of  unlike  and  unequal  property,  each  party 
having  a  right  of  possession  of  the  whole.  The  stock 
originally  invoiced  f  15,169.90;  f  11,479.89  at  the  commence- 
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ment  of  the  replevin  action,  and  |10,112.27  when  the 
present  suit  was  instituted.  Joint  possession  as  contem- 
plated by  the  contract  had  proTed  unsatisfactory.  Neither 
party  was  entitled  to  the  exclusive  possession  of  the 
property.  Under  these  circumstances  partition  is  a  proper 
remedy.  In  Pickering  v.  Moore,  67  N.  H.  533,  31  L.  R.  A. 
698,  it  is  said :  ^'A  tenant  in  common  of  personal  as  well 
as  real  property  has  a  right  to  partition  if  partition  is 
possible,  and,  if  not,  to  a  regulation  of  its  use  equivalent 
to  partition  or  to  a  sale.  Coke  Lit.  sees.  164&,  165a; 
Stoughton  v.  Leigh,  1  Taunt.  (Eng.)  402,  411,  412;  Morrill 
V.  Morrill,  5  N.  H.  134, 135;  Crowell  t?.  Woodbury,  52  N.  H. 
613.  On  partition  he  is  entitled  to  no  particular  part  of 
the  property,  but  only  to  his  due  proportion  in  value  and 
quality  of  the  whole.  When  it  consists  of  chattels  diflfering 
in  quality  and  value,  an  appraisal  of  the  value  and  a  con- 
sideration of  the  qualities  of  the  several  chattels,  are  es- 
sential to  an  assignment  to  each  of  his  just  share.  In 
this  case,  as  in  that  of  a  single  indivisible  chattel,  if  the 
parties  cannot  agree  upon  the  use,  sale,  or  division,  judicial 
intervention  is  necessary.  Until  an  adjudication  of  their 
rights,  neither  can  assert  a  title  in  severalty  to  any  portion 
of  the  property.''  This  is  the  general  rule.  8)nith  v.  Dunn, 
2^1  Ala.  315;  Godfrey  v.  White,  60  Mich.  443;  Tinney  r. 
Stebbins,  28  Barb.  (N.  Y.)  290;  Neal  v.  Suber,  56  S.  Car. 
298;  6  Pomeroy,  Equity  Jurisprudence,  sec.  705;  Freeman, 
Cotenancy  and  Partition  (2d  ed.)  sec.  426. 

Barr  v.  Lamaster,  48  Neb.  114,  and  Phillips  v.  Dorris, 
56  Neb.  293,  relied  upon  by  defendant,  relate  to  partition 
of  real  estate,  and  do  not  hold  that  a  court  of  equity  can- 
not, under  any  circumstances,  decree  partition  of  personal 
property. 

Upon  the  cross-appeal  plaintiff  contends  that  the  trial 
court  erroneously  charged  plaintiff  with  items  and  credited 
defendant  with  other  items.  A  review  of  the  interests  of 
the  parties  will  be  less  complicated  by  a  consideration  of 
the  matter  from  defendant's  standpoint.  In  the  first  in- 
voice in  March,  1913,  the  fixtures  and  stock  were  appraise<l 
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at  115,169.90.  The  contract  provided  that  defendant  was 
to  keep  and  retain  possession  of  the  stock  until  enough  was 
sold  to  reduce  the  value  of  the  remainder  to  |6,250.  Ex- 
penses were  to  be  borne  by  plaintiff,  and  the  business  was 
to  be  conducted  by  him.  It  was  further  provided  that 
defendant  should  "receive  the  difference  between  the  in- 
voice price  of  the  said  stock  and  fixtures  and  |6,250.'' 
A  fair  construction  of  the  contract  is  that  defendant 
should  receive  the  difference  between  the  invoice  value, 
115,169.90,  and  |6,250,  or  |8,919.90.  In  order  to  reduce 
the  stock,  auction  sales  were  first  held,  but  this  practice 
was  abandoned.  It  was  necessary  to  purchase  some  ad- 
ditional stock  to  keep  the  trade.  Most  of  the  running  ex- 
I)enses  were  paid  out  of  the  proceeds.  Defendant,  to  Sep- 
tember 8,  1913,  the  date,  of  the  commencement  of  the  re- 
plevin action,  had  received  |2,704.01  out  of  the  proceeds  of 
sales.  He  had,  however,  out  of  his  own  money,  paid  obli- 
gations of  plaintiff  aggregating  |864.03,  viz. :  Judgments 
for  goods  furnished  while  the  business  was  conducted  in 
plaintiff's  name,  |150.19;  interest  on  the  Colorado  mort- 
gage and  delinquent  taxes  on  the  land,  |160.59 ;  taxes  on 
the  stock  of  goods,  plaintiff's  share,  |68.25 ;  rent  owing  to 
defendant  for  five  months,  f 485.  He  is  entitled  to  deduct 
this  sum  from  the  amount  received,  leaving  f  1,839.98,  as 
the  net  sum  received  by  him.  His  share  of  the  stock,  at 
the  commencement  of  the  replevin  action,  was  therefore 
$7,079.92.  Other  items  of  credit  claimed  by  defendant  are 
disallowed,  since  the  payments  were  made  out  of  the  pro- 
ceeds of  goods  sold,  and  not  from  the  net  proceeds  with 
which  he  is  charged.  Costs  of  the  replevin  action  are  not 
allowed  in  this  suit,  but  will  follow  the  judgment  in  that 
action.  At  the  commencement  of  the  replevin  action  the 
stock  invoiced  |1 1,479.89.  Defendant's  share  was  |7,079.- 
92.  Plaintiff's  share  was  |4.399.97,  less  |855.61,  indebted- 
ness for  goods  purchased  by  him,  making  his  net  share 
13,544.36.  The  book  accounts  outstanding  at  the  com- 
mencement of  the  replevin  action  belonged  to  plaintiff,  in 
addition  to  his  share  in  the  stock.     The  amount  of  this 
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item  seems  to  have  been  |1,500,  but  it  is  not  clear  that  all 
the  accounts  accrued  after  he  took  charge  of  the  business 
in  March,  1913,  nor  what  part  of  the  accounts  he  has  col- 
lected. This  item  must  therefore  be  left  for  ascertainment 
by  the  district  court.  At  the  commencement  of  the  re- 
plevin action  the  stock  was  invoiced  and  was  delivered  to 
defendant  and  has  been  in  his  charge  since  that  time.  The 
invoice  September  8,  1913,  when  defendant  took  charge, 
was  f  11,479.89.  At  the  commencement  of  the  present  suit 
the  invoice  was  f  10,1 12.27.  Unpaid  accounts  for  goods 
purchased  since  March,  1913,  amounted  to  |1,009.35.  At 
the  commencement  of  this  suit  the  net  assets  were  f  9,102.- 
92.  Plaintiff's  interest  was  |3,544.36.  Defendant's  interest 
was  15,558.56.  The  difference  between  the  net  assets  when 
defendant  took  charge  September  8,  1913,  and  June  18, 
1914,  the  date  of  the  commencement  of  this  suit,  was  |1,- 
521.36.  Defendant  had  charge  of  the  property,  conducted 
the  business,  and  collected  the  proceeds  of  sales.  The  de* 
crease  in  the  net  assets  should  be  charged  against  him  and 
not  against  plaintiff.  The  decrease  of  |1,521.36  deducted 
from  17,079.92,  his  interest  September  8,  1913,  leaves  |5,- 
558.56,  due  him,  and  |3,544.36,  due  plaintiff  at  the  com- 
mencement of  this  suit. 

Plaintiff  complains  because  the  trial  court  taxed  the 
costs  of  the  receivership  proceedings  against  him.  The 
receiver  was  appointed  on  his  application,  but  was  later 
discharged  because  he  failed  to  furnish  bond.  The  costa 
were  properly  taxed  against  him. 

Both  parties  are  to  blame  for  the  situation  in  which  they 
now  find  themselves.  We  are  unable  to  say  which  is  the 
more  in  fault.  That  they  cannot  carry  out  their  contract 
of  February  25,  1913,  is  clear.  It  is  therefore  the  duty 
of  the  court  to  settle  the  controversy.  We  concur  in  the 
holding  of  the  district  court  that  this  is  a  proper  case  for 
partition,  but  the  decree  is  modified  in  the  following  par- 
ticulars : 

The  interest  of  plaintiff  in  the  property  in  controversy, 
at  the  time  of  the  commencement  of  this  suit,  is  found  to 
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be  $3  ^44.36,  and  the  interest  of  defendant  on  that  date 
^5,55^.56.  It  is  ordered  and  adjudged  that,  within  30  days 
from  and  after  the  filing  of  the  mandate  of  this  court  in 
the  district  court,  defendant  pay  to  plaintiflF  the  amount  ot 
plaintiff's  interest  as  herein  found,  viz.,  the  sum  of  |39&44.- 
36,  with  interest  at  the  rate  of  7  per  cent,  per  annum  from 
the  date  of  the  commencement  of  this  suit;  that  upon  such 
payment  being  made  defendant's  ownership  and  possession 
of  the  entire  stock  and  fixtures  shall  stand  quieted  and 
confirmed  in  him,  and  all  rights  of  plaintiff  to  the  use  of 
said  building  shall  thereupon  become  and  be  terminated; 
that  defendant  shall  pay  all  outstanding  indebtedness  for 
goods  purchased,  and  shall  also  account  to  plaintiff  for  the 
book  accounts  outstanding  at  the  time  of  the  commence- 
ment of  the  replevin  action ;  that,  in  the  event  of  defend- 
ant's failure  to  make  such  payment  to  plaintiff  within  said 
time,  the  referee,  appointed  by  the  decree  of  the  district 
court,  shall  take  possession  of  said  building,  stock,  and 
fixtures,  and  proceed  to  sell  first  the  stock,  and,  if  neces- 
sary, next  the  fixtures,  under  the  direction  of  and  in  the 
manner  which  may  be  ordered  by  the  district  court,  and 
apply  the  net  proceeds  arising  from  such  sale  to  the  pay- 
ment to  plaintiff  of  the  said  sum  of  |3,544.36,  with  interest 
at  7  per  cent,  from  the  date  of  the  commencement  of  this 
suit  to  the  dates  of  the  payment  by  such  receiver  of  any 
amounts  paid  to  plaintiff  hereunder;  that,  when  the  full 
sum  of  f3,544.36,  with  interest,  shall  have  been  paid  to 
plaintiff,  the  residue  and  remainder  of  such  stock,  fixtures, 
and  book  accounts,  after  accounting  to  plaintiff  for  the 
book  accounts  outstanding  at  the  commencement  of  the 
replevin  action,  shall  be  delivered  to  defendant  and  the 
receiver  discharged.  It  is  further  ordered  that  all  costs  in 
this  proceeding,  except  those  taxed  to  plaintiff,  as  herein- 
before approved,  shall  be  divided  equally  between  the 
parties  hereto,  and  be  so  taxed. 

As  herein  modified,  the  judgment  of  the  district  court  is 
affirmed. 

Affirmed  as  modified. 

MoRBissEY,  C.  J.,  and  Sedgwick,  J.,  not  sitting. 
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Home  Savings  Bank  of  Fremont,  appellee,  v.  A.  C. 

Shallenbeeger,  appellant. 

Filed  June  23,  1916.  No.  19366. 

Appeal:  Law  of  thk  Cask.  When  this  court  upon  appeal  determines 
the  law  of  the  case,  the  trial  court  is  bound  thereby,  and  its  judg- 
ment accordingly  will  not  under  any  ordinary  conditions  be  dis- 
turbed upon  another  appeal. 

Appeal  from  the  district  court  for  Harlan  county: 
Harry  S.  Dungan,  Judge.    Affinned. 

J.  O,  Thompson^  Flanshurg  &  Flaruthwrg  and  John  Ever- 
son^  for  appellant. 

John  L.  Rice,  contra. 

Sedgwick,  J. 

This  is  the  third  time  this  case  has  been  before  this 
court  82  Neb.  507 ;  95  Neb.  593.  Twice  the  case  was  sub- 
mitted to  the  jury,  and  the  jury  found  in  favor  of  the 
defendant.  Upon  this  last  trial  the  court,  supposing  it 
was  following  our  former  decision  in  this  case,  instructed 
the  jury  to  find  for  the  plaintiff.  The  facts  are  sufficiently 
stated  in  the  former  opinions.  The  defendant  has  com- 
plicated the  case  somewhat  by  changing  his  position  from 
time  to  time.    He  has  filed  at  least  four  different  answers. 

The  defendant  now  insists  in  the  brief  that  there  was 
sufficient  evidence  that  Shelly-Rogers  Company  misrep- 
resented matters  to  him  when  he  signed  the  guaranty  of 
payment  of  the  note,  so  that  that  question  should  have 
been  submitted  to  the  jury.  In  the  last  of  the  former 
opinions  in  this  case  it  was  said  that  '^the  charge  of  fraud 
committed  by  the  Shelly-Rogers  Company  was  not  sus- 
tained and  it  is  unnecessary  to  inquire  what  effect  proof 
of  fraud  on  its  part  would  have  upon  the  rights  of  plain- 
tiff." That  is  to  say,  Shelly-Rogers  Company  was  offering 
to  sell  this  note  to  the  plaintiff  bank^  and  the  bank  would 

100  Neb.- 
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not  take  the  note  unless  this  defendant  would  continue 
to  guarantee  the  payment.  Therefore  Shelly-Rogers  Com- 
pany procured  the  defendant  to  guarantee  the  payment, 
and  the  bank  then  took  the  note.  The  opinion  holds  that 
the  guaranty  is  an  absolute  one,  and  that  it  goes  with  the 
note,  so  that  an  innocent  purchaser  of  the  note  would  take 
it  with  the  guaranty,  and  would  not  be  responsible  for 
the  manner  in  which  some  prior  owner  of  the  note  had 
procured  the  defendant  to  guarantee  the  note.  This,  by 
the  former  opinions,  has  become  the  law  of  the  case.  If 
this  case  is  ever  going  to  be  ended,  it  will  haye  to  be  done 
by  the  court,  since  the  questions  are  questions  of  the  law 
of  negotiable  paper  with  which  the  jury  is  not  supposed  to 
be  familiar.  It  is  clear  that  this^bank  purchased  this  note 
in  the  regular  course  of  business,  without  notice  of  any 
defense,  and  relying  upon  the  guaranty  of  the  defendant, 
and  under  the  law  of  the  case  as  settled  in  our  former  de- 
cision is  entitled  to  recover. 

The  trial  court  followed  our  decision,  and  its  judgment 
is 

Affirmed. 

Letton,  J.,  concurring. 

I  concur  for  the  reason  that  even  if,  as  the  amended 
answer  now  pleads,  defendant  had  been  released  as  a 
guarantor  of  a  former  note  by  its  extension  without  his 
consent,  the  additional  extension  of  time  granted  to  the 
maker  of  this  note  by  reason  of  the  execution  of  this 
guaranty  is  sufficient  consideration  to  bind  him,  even 
though  a  stranger  to  the  instrument 

MoRRissEY,  G.  J.,  dissenting. 

This  is  the  third  time  this  case  has  been  before  the 
court.  The  first  opinion  is  found  in  82  Neb.  507,  and  the 
second  in  95  Neb.  593.  In  1901  defendant  was  in  the 
banking  business  at  Alma,  Nebraska,  and  Shelly-Rogers 
Company  was  in  the  live  stock  commission  business  at 
South  Omaha.    Cattle  belonging  to  the  Shelly-Rogers  Com- 
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pany  were  sold  to  one  W.  P.  Summers  through  the  agency 
of  defendant  and  another.  Summers  was  then  living  at 
Lamar,  Nebraska.  Summers  executed  a  note  in  the  sum 
of  1830,  dated  October  21,  1901,  due  June  6,  1902,  in  pay- 
ment for  the  cattle,  and  also  executed  a  chattel  mortgage 
covering  the  cattle  to  secure  the  payment  of  the  note.  De- 
fendant indorsed  or  guaranteed  this  note  and  delivered  It 
to  Shelly-Rogers  Company.  There  was  some  profit  or 
commission  realized  by  defendant;  the  amount  not  being 
shown  by  the  record. 

The  note  was  not  paid  at  maturity,  but  a  renewal  note 
was  taken  June  6,  1902,  falling  due  December,  1902.  De- 
cember 9,  1902,  the  original  note  and  mortgage  were  sur- 
rendered and  the  mortgage  released  of  record.  December 
16, 1902,  Summers  executed  a  renewal  note  and  mortgage, 
which  Shelly-Rogers  Company  sold  to  plaintiff,  December 
20,  1902,  but  with  the  promise,  how^ever,  that  they  would 
procure  the  guaranty  of  defendant  on  said  note.  On  the 
same  day  Shelly-Rogers  Company  wrote  defendant,  so  he 
testifies,  that  Summers  desired  to  make  a  renewal  of  the 
note  which  defendant  had  previously  guaranteed;  that 
they  were  willing  to  make  the.renew^al  provided  he  would 
sign  the  guaranty,  which  they  inclosed,  and  w'hich  is  set 
out  at  length  in  the  former  opinions.  He  also  says  they 
inclosed  a  slip  giving  a  list  of.  cattle  covered  by  the  mort- 
gage which  showed  that  the  note  was  amply  secured ;  that, 
relying  on  their  statement,  and  believing  that  this  was  a 
renewal  of  the  note  dated  October,  1901,  on  which  he  was 
liable  as  a  guarantor,  he  signed  the  guaranty  which  is  now 
in  suit ;  that  the  note  which  he  had  guaranteed  had  been 
fully  released  and  his  liability  thereon  discharged  in  June, 
1902;  that  the  note  taken  in  June,  1902,  had  also  been  re- 
newed and  the  new  note  sold  and  delivered  to  plaintiff  at 
the  time  they  made  these  representations  to  him,  but  these 
facts  were  concealed,  and  he  w^as  induced  to  sign  on  the  rep- 
resentation that  the  note  which  was  being  renew^ed  w'as 
the  one  executed  in  October,  1901,  and  on  which  he  was 
liable  as  indorser  or  guarantor;  that  he  would  not  have 
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signed  the  guaranty  had  the  truth  not  been  concealed  from 
him,  and  that  there  was  no  consideration  for  the  guaranty 
which  is  in  suit.  On  each  of  the  other  trials  the  jury  found 
for  defendant,  but  on  the  last  trial  the  court  directed  a 
verdict  for  plaintiff,  and  defendant  has  appealed. 

Appellee  contends  that  all  of  the  issues  involved  were 
determined  by  our  former  opinions  in  this  case.  The  dis- 
trict court  must  have  taken  the  same  view ;  but  appellant 
maintains  that  there  were  new  issues  raised  by  the  amended 
answer,  namely,  that  the  signature  to  the  guaranty  was 
procured  without  consideration,  by  concealment  of  the  true 
facts,  and  by  falsely  representing  to  him  that  he  was  guar- 
anteeing the  renewal  of  a  note  which  he  had  once  guaran- 
teed, and  on  which  he  was  then  liable,  and  that  his  signa- 
ture to  this  guaranty  would  work  an  extension  or  renewal 
of  this  old  note,  and  that  without  this  new  guaranty  this 
renewal  would  not  be  taken,  while  in  truth  and  in  fact  the 
note  which  he  had  previously  guaranteed  had  been  surren- 
dered, and  his  liability  thereon  had  ceased;  that  this 
guaranty  would  not,  and  did  not,  procure  the  extension  of 
time,  or  renewal  of  any  note,  but  that  this  renewal  had  al- 
ready been  effected,  that  the  new  note  had  been  given  14 
days  before,  and  had  been  sold  and  delivered  to  plaintiff  10 
days  before  defendant  executed  the  guaranty;  and  that 
"had  defendant  been  advised  of  the  actual  state  and  con- 
dition of  the  said  Summers  note,  he  would  have  refused  to 
sign  said  slip." 

The  correctness  of  the  court's  ruling  depends  on 
whether  there  was  any  question  of  fact,  not  previously  de- 
termined, for  the  jury  to  determine  from  the  evidence. 
The  first  opinion,  so  far  as  material  here,  reiterated  the 
rule  that  "the  extension  of  time  of  payment  to  a  principal 
debtor  is  a  sufficient  consideration  to  support  a  new  con- 
tract of  guaranty  made  after  the  date  of  the  renewal  of 
such  obligation,  especially  when  the  guarantor  at  the  time 
of  making  such  guaranty  is  still  liable  as  guarantor  for 
the  payment  of  the  debt  renewed." 
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This  was  reiterated  in  the  second  opinion,  and  a  number 
of  other  questions  determined.  The  law  laid  down  in  these 
opinions  is  nowhere  questioned  on  this  appeal.  On  the  last 
trial  defendant  by  amended  answer  alleged,  in  substance, 
that  this  guaranty  was  procured  by  fraud.  Defendant's 
testimony  supports  this  allegation  of  the  answer.  It  is  true 
that  there  are  many  things  in  the  record  to  raise  an  issue 
on  this  question.  The  answers  filed  on  the  former  trials 
are  incori)orated  in  the  bill  of  exceptions,  the  correspond- 
ence between  the  juirties  is  shown,  and  excerpts  from  the 
briefs  heretofore  filed  by  appellant  are  set  out  in  the  brief 
of  appellee.  From  these  it  is  argued  that  defendant  guar- 
anteed the  renewal  note  given  by  Summers  in  June,  1902, 
and  was  still  liable  thereon  when  he  executed  the  guara'nty 
in  suit,  in  December  of  that  year.  This  guaranty  was  mailed 
to  defendant  by  Shelly-Rogers  Company,  but  the  letter 
accompanying  it  was  not  produced.  Defendant  testified 
that  he  did  not  guarantee  the  renewal  note  taken  in  June, 
1902,  and  did  not  know  that  a  new  note  was  taken  in  June 
until  the  second  trial  of  this  case,  and  had  no  knowledge 
whateyer  that  the  note  had  been  extended  or  that  he  had 
been  released.  There  is  testimony  for  the  plaintiff  show- 
ing that  the  defendant  had  guaranteed  the  note  executed  in 
June,  and  that  his  liability  still  existed.  Indeed,  there  is  a 
sharp  conflict  in  the  evidence  on  this  question,  and  differ- 
ent minds  may  draw  different  conclusions  therefrom.  This 
is  a  question  that  has  not  been  determined  on  either  of  the 
former  trials,  and  is  a  material  question  of  fact  which 
ought  to  have  been  submitted  to  the  jury. 

The  material  questions  presented  were :  (a)  Had  defend- 
ant alnxidy  been  released  from  liability  on  his  original 
guaranty  at  the  time  he  executed  the  guaranty  in  suit? 
and  (b)  was  he  induced  to  sign  this  guaranty  by  the  false 
representations  made  by  Shelly-Rogers  Company  at  the 
time  his  signature  was  procured?  On  the  record  a  verdict 
might  be  sustained  for  either  party.  Such  being  the  case, 
it  was  error  to  instruct  a  verdict  for  the  plaintiff.  Defend- 
ant was  entitled  to  have  these  questions  submitted  to  the 
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jury.    They  did  not  fall  within  "the  law  of  the  case,"  be- 
cause they  were  then  presented  for  the  first  time. 

Hameb^  J.,  dissenting. 

As  I  understand  it,  the  defense  made  in  this  case  at  the 
last  trial  in  the  district  court  had  never  beisn  made  before, 
and  the  district  court  was  in  no  way  bound  either  by  the 
judgment  of  this  court  or  by  any  rule  of  law  or  precedent. 
I  think  the  judgment  of  the  district  court  should  be  re- 
versed, and  I  dissent  from  the  majority  opinion. 


Ora  Rookstool,  appellant,  v.  Cudahy  Packing  Company 

et  al.,  appellees.  * 

Piled  June  23,  1916.   No.  18647. 

Master  and  Servant:  Injubt  to  Servant:  Liability.  If  the  employ- 
ment  of  a  child  under  the  age  of  14  years  is  the  proximate  cause 
of  an  injury  to  such  child  while  in  such  employment,  then  the 
employer  is  liable  in  damages  for  the  injury  sustained. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.  Reversed. 

Murphy  &  ^Vinters,  for  appellant. 

Ourley,  Woodrough  &  Fitchy  contra. 

IIamer,  J. 

This  action  was  brought  in  the  district  court  for 
Douglas  county  by  the  plaintiff,  Ora  Rookstool,  through 
his  next  friend,  his  mother,  Lillian  Sheets,  to  recover  dam- 
ages claimed  to  have  been  sustained  by  him  while  be  was 
in  the  employment  of  the  Cudahy  Packing  Company.  He 
was  in  the  hog-killing  department  of  the  packing  plant 
operated  at  the  time  of  the  injury  in  South  Omaha.  The 
plaintiff  was  13  years  of  age.  On  the  22d  day  of  May,  1910, 


^Judgment  of  district  court  affirmed  on  rehearing.    See  opinion, 
p. — t  po9t 
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after  he  had  finished  his  day's  work,  he  was  about  to  leave 
the  packing  house.  He  stood  at  the  entrance  of  the  ele- 
vator shaft,  intending  to  board  the  elevator  for  the  pur- 
pose of  leaving  the  plant.  To  find  out  the  position  of  the 
elevator  he  looked  into  the  elevator  shaft,  and  it  suddenly 
decended  and  struck  him  on  the  back  of  the  head,  tearing 
the  top  of  his  scalp  loose  and  knocking  out  his  teeth. 

The  above  facts  were  set  up  in  the  plaintiff's  petition. 
In  its  answer  the  defendant  admitted  that  the  plaintiff 
was  in  their  employ,  and  that  he  had  received  an  injury  by 
thrusting  a  part  of  his  body  into  the  elevator  shaft,  but 
charged  that  the  injury  was  caused  by  the  negligent  act 
of  the  plaintiff  in  placing  part  of  his  body  within  the  ele- 
vator shaft  so  that  the  same  was  struck.  A  jury  was  im- 
paneled and  the  evidence  was  taken ;  and  at  the  conclusion 
the  defendant  moved  the  court  to  direct  a  verdict  in  favor 
of  the  defendant  or  discharge  tlie  jury,  and  to  enter  judg- 
ment for  the  defendant.  This  motion  was  sustained  by  the 
court,  and  the  jury  were  discharged,  and  the  cause  was 
dismissed  at  the  cost  of  the  plaintiflf.  There  was  a  motion 
for  a  new  trial,  plaintiff  claiming  that  the  decision  was 
not  sustained  by  suflScient  evidence,  that  it  was  contrary 
to  law,  and  for  errors  of  law  occurring  at  the  trial,  and  be- 
cause the  court  erred  in  discharging  the  jury  and  in  ren- 
dering judgment  for  the  defendant. 

The  testimony  of  the  plaintiflf  was  to  the  effect  that  he 
was  injured  while  working  in  the  killing  department, 
breaking  jaws  and  trimming  pigs'  feet ;  that  he  had  been 
working  at  the  packing  house  about  six  months  when  he 
was  hurt;  that  he  had  had  lio  other  packing  house  ex- 
perience. On  the  day  he  was  hurt,  at  about  half  past  5 
o'clock  in  the  afternoon,  he  went  up  to  the  dressing  room 
and  changed  his  clothes,  and  stopped  by  the  elevator  and 
stood  there,  and  then  looked  into  the  elevator  shaft  to  see 
where  the  elevator  was.  He  had  used  this  same  elevator  al- 
most every  day.  It  was  his  means  of  leaving  the  plant.  Be- 
sides knocking  his  teeth  loose,  his  scalp  was  peeled  up  over 
his  head.    He  was  in  the  hospital  nearly  three  weeks.  Dur- 
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ing  the  time  that  he  waited  for  the  elevator  and  up  to  the 
time  when  he  was  struck  there  was  no  warning  of  any 
bell  or  gong,  or  warning  of  any  kind.  He  had  not  been 
talked  to  about  the  danger  of  being  around  the  elevator; 
he  had  not  been  warned  against  looking  into  the  elevator 
shaft.  While  his  head  was  in  the  elevator  shaft  down  came 
the  elevator  from  above.  There  was  a  bell  on  the  floor 
where  the  plaintiff  was,  but  the  defendant  did  not  ring  it. 
The  elevator  was  not  supposed  to  move  until  the  bell 
sounded. 

The  plaintiff  testified:  "No,  sir;  there  wasn't  no  gong 
rang  at  all."  It  appears  that  no  one  instructed  the  plaintiff 
concerning  the  danger  of  being  about  the  elevator.  "Q. 
During  the  six  weeks  of  your  employment  with  the  com- 
pany, did  any  person,  foreman,  or  subforeman  say  anything 
to  you  concerning  the  danger  of  being  about  and  around 
the  elevator?  A.  No,  sir;  they  did  not.  Q.  Did  any 
foreman  or  subforeman  caution  you  against  looking  into 
the  elevator  shaft?    A.  No,  sir. 

Clyde  Hague,  a  witness  for  the  plaintiff,  testified  that 
he  worked  in  the  same  department  with  the  plaintiff,  and 
that  he  went  with  him  to  the  elevator;  that  he  never 
thought  that  the  car  would  move  without  the  bell  rang  be- 
forehand. 

The  plaintiff's  mother  testified :  "Ora  was  13  years  old, 
going  to  be  14  the  26th  day  of  June,  and  he  was  hurt  the 
22d  day  of  May.  Q.  What  was  his  health  prior  to  that 
injury?  A.  Why,  he  was  a  big,  husky  boy;  he  did  a  man's 
work ;  he  was  a  lively  boy  and  smart,  and  of  course  you 
can  see  the  condition  of  him  today."  She  further  testi- 
fied :  "Well,  since  that  injury,  he  is  just  sluggish,  he  can't 
work,  that  is  all ;  he  is  a  boy  that  can't  work." 

The  defendant's  motion  for  a  directed  verdict  was  based 
upon  the  contention  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  there  was  no  negligence  on 
the  part  of  the  defendant  company.  It  is  alleged  that  the 
court  erred  in  holding  that  the  defendant  was. not  guilty 
of  negligence.     It  is  also  alleged  that  the  court  erred  in 
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holding  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence; also  that  the  court  erred  in  not  sustaining  the 
plaintiff's  motion  for  a  new  trial ;  also  that  the  court  erred 
in  sustaining  defendant's  motion  for  a  directed  verdict. 

Under  the  statute,  no  child  under  the  age  of  14  years 
shall  be  employed,  permitted  or  suffered  to  work  in,  or  in 
connection  with  any  theater,  concert  hall,  mercantile  in- 
stitntion,  store,  office,  hotel,  laundry,  manufacturing  es- 
tablishment, bowling  alley,  passenger  or  freight  eleyators, 
factory  or  work  shops,  or  as  a  messenger  or  driver  there- 
for, within  this  state.    Rev.  St.  1913,  sec.  3575  et  seq. 

Under  section  3576,  this  inhibition  as  to  the  various  em- 
ployments mentioned  in  section  3575  is  made  to  apply  to 
children  between  14  and  16  years  of  age,  unless  the  person 
or  corporation  employing  the  child  procures  and  keeps 
on  file  and  accessible  to  the  truant  officers  of  the  town  or 
city,  the  state  commissioner  of  labor,  and  his  deputies,  and 
the  members  of  the  state  board  of  inspection,  an  employ- 
ment certificate  as  prescribed  by  statute,  and  also  keeps 
•two  complete  lists  of  all  such  children  employed  therein, 
one  on  file  and  one  conspicuously  posted  near  the  principal 
entrance  of  the  building  in  which  such  children  are  em- 
ployed. 

If  the  employment  of  an  infant  under  the  age  of  16 
years,  contrary  to  the  provisions  of  the  statute,  is  the 
direct  cause  of  an  injury  to  a  child,  his  master  is  liable 
therefor. 

In  Hankins  v.  Reimers,  86  Neb.  307,  it  is  held,  as  stated 
in  the  syllabus:  "If  the  employment  of  an  infant  under 
the  age  of  16  years,  contrary  to  the  provisions  of  the  stat- 
ute, is  the  proximate  cause  of  an  injury  to  the  child,  his 
master  is  liable  therefor."  In  that  case  it  is  stated  in  the 
petition  that  the  deceased  was  under  the  age  of  16  years  at 
the  time  of  his  death ;  that  he  was  ignorant  of  the  dangers 
incident  to  the  work  in  which  he  was  employed,  and  that 
hecanse  of  his  immaturity  he  was  incapable  of  appreciating 
the  dangers  attendant  upon  said  work ;  that  the  defendant 
unlawfully,  wrongfully  and  negligently  directed  said  ser- 


122  NEBRASKA  REPORTS.  [Vol.  100 

Rookstool  y.  Cudahy  Packing  Co. 

W    -  -  I  ■  I    ■  •"  ■      M  ■  ^^^^^K^^^^^  m  ■ 

vant  to  work  in  a  cave  where  the  work  was  dangerous  to 
life  and  limb.  In  the  body  of  the  opinion  it  is  said:  "If 
an  infant  is  injured  as  the  proximate  result  of  engaging  at 
his  master's  request  in  a  vocation  which  the  legislature  has 
forbidden  an  infant  of  that  age  to  follow^  the  master  is 
liable."  This  court  cited  with  approval :  Lenahan  v.  Pittston 
Coal  Mining  Co,,  218  Pa.  St.  311 ;  Platte  v.  Southern  Photo 
Material  Co.,  4  Ga.  App.  159;  Starnes  v,  Alhion  Mfg.  Co., 
147  N.  Car.  556;  Leathers  v.  Blacktcell  Durham  Tobacco 
Co.,  144  N.  Car.  330. 

It  is  competent  for  the  legislature  in  the  exercise  of  the 
police  power  to  fix  an  age  below  which  children  may  not 
lawfully  be  employed  in  dangerous  occupations.  Lenahan 
V.  Pittston  Coal  Mining  Co.,  218  Pa.  St.,  311;  Stehle  v. 
Jaeger  Automatic  Machine  Co.,  220  Pa,  St.  617;  Fortune  v. 
Hail,  122  App.  Div.  (N.  Y.)  250,  affirmed,  195  N.  Y.  578; 
Casteel  v.  Pittsburg  Vitrified  Paving  &  Building  Brick  Co., 
83  Kan.  533;  Strafford  v.  Republic,  .  Iron  &  Steel  Co., 
238  111.  371,  128  Am.  St.  Rep,  129;  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  423, 139  Am.  St.  Rep.  389 ;  American  Car 
(&  Foundry  Co.  v.  Armentraut,  214  111.  509;  fifmttft'«  Adm^r 
V.  National  Coal  <&  Iron  Co.,  135  Ky.  671. 

In  a  note  to  Louisville,  H.  d  St.  L.  R.  Co.  v.  lA/onSy  155 
Ky,  396,  in  48  L.  R.  A.  n.  s.  667,  where  the  cases  are  collec- 
ted, upon  the  question  of  the  defense  of  contributory  neg- 
ligence where  the  plaintiff  was  a  minor  employed  contrary 
to  a  child  labor  statute,  it  is  said:  "As  shown  in  the 
earlier  notes  upon  the  subject  presented  by  the  title  to  the 
present  note,  there  is  considerable  conflict  of  opinion. 
The  same  conflict  is  also  shown  in  the  later  cases,  although 
it  may  be  said  that  the  view  is  apparently  growing  that 
neither  contributory  negligence  nor  assumption  of  risk 
can  be  relied  upon  by  the  master  as  a  defense  to  an  action 
for  injuries  to  a  child  who  is  employed  under  the  statutory 
age." 

In  the  case  cited  it  is  said  in  the  body  of  the  opinion : 
"The  child,  in  accepting  employment,  does  not  knowingly 
violate  any  law  or  pupposely  do  any  wrong,  but  the  em- 
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ployer  does,  and,  between  the  two,  the  employer,  for  the 
benefit  of  the  child,  should  bear  all  the  burden,  and  the 
child  none.     In  other  words,  the  employer  should  be  re- 
quired, so  far  as  compensation  can  do  it,  to  put  the  child 
in  the  same  condition  as  he  would  have  been  except  for 
the  wrongful  employment  which  caused  his  injury.     We 
therefore  hold  that  neither  the  doctrine  relating  to  assumed 
risk  or  fellow  servants  or  contributory  negligence  has  any 
place  in  the  application  of  this  statute.     The  employer 
takes  all  the  risk,  the  child  none.    It  is  true  this  construe-- 
tion  makes  the  employer  an  insurer  of  the  safety  of  the 
child,  and  so  he  should  be.    The  lives  and  limbs  of  childT 
ren  are  too  valuable  to  be  sacrificed  in  dangerous  employ- 
ments, and  if  an  employer,  in  violation  of  the  statute,  en- 
gages the  services  of  a  child  in  such*\in  employment,  he 
must  see  to  it  that  no  harm  comes  to  him,  or,  if  it  does, 
he  must  compensate  him,  in  so  far  as  money  can  do, 
for  the  injury  inflicted.    ♦    ♦    ♦    But  the  child  labor  stat- 
ute prohibits  the  employment  of  children.    It  is  unlawful 
to  employ  them,  and  the  fact  that  it  is  unlawful  to  em- 
ploy them  is  the  reason  why  the  employer  who.  violates 
the  statute  should  not  be  permitted  to  shield  himself  from 
his  own  wrong  by  setting  up  a  defense  that  the  child  and 
not  himself  caused  the  accident.    Except  for  his  unlawful 
act  in  employing  the  child  he  could  not  have  been  injured, 
and  the  employer  should  not  be  permitted  to  take  ad- 
vantage of  his  own  unlawful  act  by  putting  the  conse- 
quences on  an  innocent  party." 

In  the  following  cases  it  is  held  that,  where  a  minor 
has  been  employed  in  violation  of  the  statute,  the  master 
so  employing  him  cannot  rely  upon  assumption  of  risk  as 
a  defense.  Mtteller  v.  Jordon  Shoe  Co.,  143  111.  App.  332 ; 
Fortier  v.  The  Fair,  153  111.  App.  200;  McNally  v.  Stand- 
ard  Railtoay  Equipment  Co.^  165  111.  App.  371;  Madden, 
Son  &  Co,  V.  Wilcox  J  174  Ind.  657 ;  Pinoza  v,  Northern 
Chair  Co.,  152  Wis.  473. 

There  is  a  contention  in  this  case  to  the  effect  that 
plaintiflE  cannot  rely  upon  the  statute  because  the  case  was 
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tried  in  the  district  court  on  the  theory  of  a  common 
law  liability,  and  that  the  plaintiff  cannot  change  his 
theory  of  the  case.  The  petition  alleged  that  the  plaintifiF 
was  less  than  15  years  of  age,  and  that,  being  a  minor, 
he  was  not  familiar  with  the  dangers  incident  to  the 
operation  of  said  elevator  and  did  not  appreciate  or  un- 
derstand the  same,  and  did  not  know  of  the  danger  that 
might  come  to  him  by  looking  into  the  elevator  shaft ;  that, 
according  to  the  usage  and  custom  covering  the  operation 
of  said  elevator,  it  was  not  to  pass  from  an  upper  floor 
to  a  lower  floor  without  first  sounding  an  alarm  or  a  gong 
warning  persons  that  said  elevator  was  about  to  approach 
from  above;  that  said  elevator  was  operated  by  defend- 
ant. The  defendant's  answer  admitted  plaintiff's  employ- 
ment and  that  he  received  the  injury,  and  alleged  that  he 
carelessly  and  recklessly  placed  his  body  within  the  ele- 
vator shaft. 

It  appears  that  the  plaintiff  pleaded  his  age  to  be  less 
than  15  years  when  injured,  and  his  age  was  proved  by 
him  and  also  by  his  mother  to  be  one  month  less  than 
fourteen  years.  His  employment  is  shown  to  have  been 
in  violation  of  the  statute.  It  is  also  shown  that  he  was 
not  instructed  concerning  the  danger  attendant  upon  the 
use  of  an  elevator.  In  the  petition  plaintiff  alleges  that 
be  was  a  minor,  and  not  familiar  with  the  dangers  incident 
to  the  operation  of  an  elevator ;  that  he  did  not  appreciate 
the  dangers  belonging  to  the  operation  of  said  elevator, 
and  did  not  understand  or  appreciate  the  specific  charge  of 
looking  into  the  elevator  shaft;  that  he  was  not  warned 
concerning  the  same,  and  was  not  told  of  the  danger  of 
being  caught  by  the  descending  elevator  while  looking 
into  the  shaft.  There  could  have  been  no  purpose  in  the 
allegation  touching  the  plaintiff's  age,  except  to  show  that 
his  employment  was  forbidden  by  law.  The  same  is  true 
touching  the  testimony  concerning  his  age.  There  could 
have  been  no  purpose  in  the  plaintiff  pleading  the  fact  that 
he  was  a  minor,  and  that  he  was  not  familiar  with  the 
dangers  incident  to  the  operation  of  an  elevator,  except  to 
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Bhow  that  he  was  a  child  and  in  danger  because  of  his  im- 
maturity. Neither  could  there  have  been  any  purpose  of 
procuring  testimony  touching  his  age,  except  to  show  that 
there  was  a  violation  of  the  statute.  At  this  point  it  may 
be  proper  to  state  that  there  are  two  classes  of  children. 
The  employment  of  those  under  14  years  of  age  is  pro- 
hibited absolutely,  while  the  employment  of  those  between 

14  and  16  years  of  age  is  not  prohibited  if  certain  restric- 
tions are  observed.  The  petition  in  this  case  alleges,  that 
the  plaintiff  was  ^^ess  than  15  years  of  age,"  and  the 
testimony  shows  that  he  was  under  14.  The  section  re- 
lating to  the  matter  reads:  "No  child  under  the  age  of 
16  years  shall  be  employed  in  any  work  which  by  reason 
of  the  nature  of  the  work,  or  place  of  performance,  is 
dangerous  to  life  or  limb,  or  in  which  its  health  may  be 
injured  or  its  morals  may  be  depraved."  Rev.  St.  1913, 
sec.  3587. 

What  was  said  by  Judge  Day  about  the  boy  putting  his 
head  in  the  elevator  shaft  shows  that  the  district  court 
held  that  the  plaintiff  should  exercise  the  same  care  and 
prudence  that  would  be  required  of  a  grown  person.  The 
district  court  seems  to  have  overlooked  the  fact  that  the 
defendant's  liability  depended  upon  the  wrongful  employ- 
ment of  one  whose  age  prohibited  such  employment. 

The  facts  set  up  in  the  petition  allege  a  liability  because 
of  the  fact  that  the  plaintiff  was  a  minor  and  did  not  know 
and  appreciate  the  dangers  incident  to  the  operation  of 
the  elevator  in  the  packing  house,  or  understand  the  danger 
of  looking  into  the  elevator  shaft,  and  that  he  had  not 
been  warned  or  instructed  by  the  defendant  company  con- 
cerning the  matter;  that  he  was  caught  between  the  floor 
of  the  descending  elevator  and  the  gate  or  guard  rail 
over  which  he  was  leaning.  It  is  also  alleged  in  the  petition 
that  the  plaintiff  was  engaged  in  the  hog  killing  depart- 
ment at  the  time  of  his  injury,  and  that  he  was  less  than 

15  years  of  age.  There  appears  to  have  been  no  objection 
to  the  testimony  of  the  plaintiff  and  his  mother  that  he 
wag  really  less  than  14  years  of  age. 
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The  plaintiff  to  maintain  a  case  was  bound  to  plead  and 
prove  facts  tending  to  support  a  verdict  and  judgment  and 
sufficient  to  sustain  the  same.  When  he  shows  that  his 
employment  was  forbidden  under  the  child  labor  statute, 
and  that  he  was  injured  while  engaged  in  such  employ- 
ment, and  because  of  the  same,  he  has  shown  enough  to 
sustain  a  verdict  and  judgment.  If  these  facts  have  been 
shown  and  a  defective  charge  of  negligence  has  also  been 
made,  and  there  is  also  insufficient  proof  to  sustain  it, 
the  verdict  and  judgment  must  have  stood  anyway,  if  there 
had  been  a  verdict  and  judgment  based  upon  evidence,  be- 
cause they  would  rest  upon  the  forbidden  employment  and 
the  injury.  But  in  this  case  facts  are  stated  which  tend 
to  show  that  the  defendant  incurred  a  liability  for  neg- 
ligence under  the  common  law,  and  also  a  liability  because 
the  plaintiff's  employment  was  forbidden  under  the  child 
labor  law  by  the  sections  of  the  statute  referred  to.  The  dis- 
trict court  determined  that  there  was  no  common  law 
liability,  but  the  judge  did  not  undertake  to  determine 
whether  there  had  been  a  violation  of  the  child  labor  law. 
If  the  plaintiff  had  two  reasons  entitling  him  to  recover, 
he  was  not  obliged  to  rest  upon  one  of  them.  If  the  reasons 
did  not  conflict  with  each  other,  then  he  had  a  right  to 
stand  oji  both  of  them.  There  was  no  motion  to  comj)el 
the  plaintiff  to  elect.  There  was  no  submission  of  the  facts 
concerning  alleged  negligence  of  the  defendant  in  failing  to 
ring  the  gong  before  the  elevator  started  down.  Of  course, 
if  the  plaintiff  was  entitled  to  a  verdict  of  the  jury  as  to 
whether  he  was  wrongfully  employed  by  the  defendant, 
there  should  have  been  a  hearing  before  the  jury  on  that 
question,  and  their  verdict  should  have  been  taken,  and 
judgment  rendered  upon  it. 

Upon  the  question  of  proximate  cause,  it  is  said  in  De- 
Soto  Coal  Mining  <&  Development  Co.  v.  Hilly  179  Ala.  186: 
**Nor  is  it  necessary  that  injury  must  result  as  the  proxi- 
mate cause  of  some  act  or  omission  of  the  minor  in  the 
discharge  of  the  duty  assigned  him,  but  the  right  of  action 
arises  if  the  injury  resulted  from  the  employment  and  was 
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incident  to  any  of  the  risks  or  dangers  in  and  abont  the 
business.  Of  course,  there  would  be  no  causal  connection 
if  the  boy  got  sick  or  was  injured  in  some  way  foreign  to 
the  master's  work  or  business,  although  in  or  near  the 
mine;  but  if  the  injuries  are  produced  while  the  boy  is  at 
the  forbidden  place — that  is,  in  or  about  a  mine  by  some 
cause  not  foreign  to  the  master's  mine  or  business — there  is 
such  a  causal  connection  with  the  forbidden  employment  as 
would  render  the  master  liable.'^ 

In  Ijenahan  v.  Pittston  Coal  Mining  Co.;  218  Pa.  St.  311, 
it  is  said  in  the  body  of  the  opinion :  "The  exact  question 
raised  by  this  appeal  is  whether  this  common  law  rule 
was  modified  or  changed  by  the  statutory  regulation.  The 
injured  boy  was  under  15  years  of  age,  and  if  the  appellee 
company  employed  him  for  the  purpose  of  oiling  machinery 
it  did  so  in  violation  of  the  statute.  Is  it,  therefore,  in 
position  to  set  up  in  this  case  the  rule  which  presumes  a 
boy  over  14  to  be  capable  of  appreciating  danger  so  as  to 
apply  the  rule  of  contributory  negligence  to  his  acts,  when 
the  legislature  in  express  terms  provided  that  an  employer 
shall  not  engage  a  person  under  the  age  of  15  years  to 
perform  this  dangerous  work?  After  full  consideration  we 
are  nnanimously  of  the  opinion  that  the  legislature,  under 
its  police  power,  could  fix  an  age  limit  below  which  boys 
should  not  be  employed,  and,  when  the  age  limit  was  so 
fixed,  an  employer  who  violates  the  act  by  engaging  a 
boy  under  the  statutory  age  does  so  at  his  own  risk,  and, 
if  the  boy  is  injured  while  engaged  in  the  performance  of 
the  prohibited  duties  for  which  he  was  employed,  his  em- 
ployer will  be  liable  in  damages  for  injuries  thus  sustained. 
This  rule  is  founded  on  the  principle  that  when  the  legisla- 
ture definitely  established  an  age  limit  under  which  child- 
ren should  not  be  employed,  as  it  had  the  power  to  do, 
the  intention  was  to  declare  that  a  child,  so  employed,  did 
not  have  the  mature  judgment,  experience  and  discretion 
necessary  to  engage  in  that  dangerous  kind  of  work.  A 
boy  employed  in  violation  of  the  statute- is  not  chargeable 
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with  contributory  negligence  or  with  having  assumed  the 
risks  of  employment  in  such  occupation." 

In  Madden,  Son  &  Co.  v.  Wilcox,  174  Ind.  657,  it  was 
held,  as  stated  in  the  syllabus :  ** Answers  to  interrogatories 
showing  that  the  plaintiff  was  engaged  to  learn  upholster- 
ing, that  he  was  ordered  to  operate  a  towpicker,  and  that 
his  hand  became  entangled  In  the  machine,  and  he  there- 
by sustained  injuries,  do  not  overthrow  a  general  verdict 
for  plaintiff,  where  the  complaint  alleged  that  the  plain- 
tiff, under  16  years  of  age,  was  incapable  of  appreciating 
the  dangers  of  the  machine,  and  that  he  was  knowingly 
ordered  outside  the  scope  of  his  duties  to  operate  such 
machine." 

A  right  of  action  will  lie  against  one  who  participates 
in  the  employment  of  the  child,  where  the  same  is  forbid- 
den by  law,  and  the  employment  is  the  proximate  cause  of 
the  injury.  Marino  v.  Tjehmaier,  173  N.  Y.  530,  61  L.  R.  A., 
811 ;  Strafford  v.  Republican  Iron  d  Steel  Co.,  238  111.  371, 
20  L.  R.  A.  n.  s.  876. 

It  is  a  matter  of  commop  knowledge  that  boys  are  full  of 
the  activity  of  youth  and  not  inclined  to  reflect  very  much. 
They  cannot  exercise  control  over  themselves  with  cer- 
tainty. In  Perry  v.  Tozer,  90  Minn.  431, 101  Am.  St  Rep. 
416,  the  court  held  that  proof  of  the  violation  of  the  statu- 
tory provisions  in  the  employment  of  a  boy  or  girl,  followed 
by  injury  in  such  employment,  makes  a  prima  facie  case 
for  the  recovery  of  damages,  and  that  the  plaintiff  cannot 
be  charged  in  such  case  with  contributory  negligence  or 
with  having  assumed  the  risk  of  such  injury. 

Section  3575,  Rev.  St.  1913,  prohibits  the  employment  of 
any  child  under  14  years  of  age  *'in  connection  with  any 
theater,  concert  hall,  or  place  of  amusement,  or  any  place 
where  intoxicating  liquors  are  sold,  or  in  any  mercantile 
institution,  store,  office,  hotel,  laundry,  manufacturing  es- 
tablishment, bowling  alley,  passenger  or  freight  elevator, 
factory  or  workshop,  or  as  a  messenger  or  driver  therefor.'' 
Section  3587,  Rev.  St.  1913,  prohibits  the  employment  of 
any  child  under  16  years  of  age  in  any  work  which  by 
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reason  of  its  nature  or  place  of  performance  is  dangerous 
to  life  or  limb,  or  in  which  its  health  may  be  injured,  or  its 
morals  depraved. 

If  the  defense  of  contributory  negligence  may  be  suc- 
cessfully interposed  to  defeat  an  action  brought  to  recover 
damages  because  of  the  injury  done  to  a  child  of  tender 
years  entitled  to  the  protection  of  the  statute  on  account 
of  its  age,  then  the  action  of  the  legislature  becomes 
futile  and  the  statute  itself  is  rendered  nugatory.  Persons 
of  immature  years  are  incapable  of  properly  appreciating 
the  danger  and  of  protecting  themselves  against  it.  The 
statute  was  made  for  the  protection  of  such  persons  as 
the  boy  injured  in  this  case. 

"A  concrete  sewer  located  beneath  the  surface  of  a 
street  is  a  'structure'  within  Labor  Law  (Consolidated 
Laws,  1909,  ch.  31)  section  18,  providing  that  a  master  en- 
gaging another  to  perform  labor  in  the  erection  of  a  struc- 
ture shall  not  furnish  any  unsafe  stay  or  mechanical  con- 
trivance, and  sheathing,  shoring,  and  bracing  used  to  hold 
back  the  earth  out  of  the  excavation  are  stays ;  a  'stay' 
meaning  that  which  holds,  restrains,  or-  supports." 
Armenti  v.  Brooklyn  Union  Gas  Co,,  142  N.  Y.  Supp.  420. 

"In  an  action  for  the  death  of  a  servant  killed  by  the  cav- 
ing in  of  an  excavation  for  a  sewer,  the  complaint,  among 
other  acts  of  negligence,  charged  that  defendant  failed  to 
properly  shore  and  support  the  excavation.  Held  that, 
while  the  complaint  did  not  plead  Labor  Law  (Consolidated 
Laws,  ch.  31)  section  18,  providing  that  a  master  shall  not 
furnish  a  servant  engaged  in  the  erection  of  a  structure 
with  any  insufficient  stay,  yet  as  this  is  a  general  statute, 
w^hich  need  not  be  pleaded,  the  complaint  was  sufficient  to 
charge  the  master  with  liability  thereunder;  evidence  that 
the  caving  in  was  caused  by  the  insufficient  stays  being  ad- 
missible." Armenti  v.  Brooklyn  Union  Ods  Co.,  142  N.  Y. 
Snpp.  420. 

"Where  plaintiff  is  nonsuited  at  the  close  of  his  evidence, 
every  question  which  can  be  fairly  raised  upon  the  record 
may  be  urged  on  appeal;    the  rule  that  a  party  cannot 
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change  his   theory   of   action   on   appeal  not  applying.'- 
Armenti  v.  Brooklyn  Union  Gas  Co.,  142  N.  Y.  Supp.  420. 

In  the  body  of  the  opinion  it  is  said :  "Finally,  it  is  urged 
upon  us  that  the  complaint  is  not  so  framed  as  to  charge  de- 
fendant with  liability  under  this  statute,  and  that  in  the 
trial  court  no  attempt  was  made  to  invoke  its  provisions. 
The  complaint  is  certainly  very  general,  and  almost  every 
conceivable  ground  of  liability  is  asserted  therein.  But 
among  other  allegations  of  the  cause  of  the  subsidence  from 
which  the  death  of  plaintiffs  intestate  resulted  is  'that 
said  defendants  failed  to  properly  shore,  support,  and  se- 
cure the  excavation  and  the  ground  contiguous  thereto.' 
This  is  sufficient  to  allow  the  evidence  that  this  was  the 
physical  cause  of  the  *cave-in.'  If,  when  that  fact  is  estab- 
lished, legal  liability  follows  under  the  statute,  the  com- 
plaint cannot  be  successfully  attacked  for  insufficiency; 
for  the  statute,  being  a  general  one,  need  not  be  pleaded. 
Hagghlad  v.  Brooklyn  Heights  R.  Co.,  117  App.  Div.  (N. 
Y.)  838,  102  N.  Y.  Supp.  1039.  Nor  is  it  fatal  that  this 
point  was  not  called  to  the  attention  of  the  trial  court.  It 
may  be  that  when  a  case  has  been  submitted  to  a  jury  upon 
a  particular  theory  it  is  too  late  for  a  plaintiff,  who  has 
been  unsuccessful  upon  the  issue  tendered,  to  inject  into 
the  case  on  appeal  another  distinct  element  adding  to  the 
liability  of  the  defendant,  and  which  he  has  never  been 
called  upon  to  meet  {Rager  v.  Delaware,  L.  d  W.  B.  Co., 
64  App.  Div.  (N.  Y.)  134,  71  N.  Y.  Supp.  851) ;  but  in 
the  case  of  a  nonsuit  a  different  rule  applies.  'Every 
question  is  open  to  the  plaintiff  which  can  fairly  be  raised 
upon  the  record.'  " 

In  support  of  this  last  proposition  the  court  cites: 
Clemence  v.  City  of  Auburn,  66  N.  Y.  334 ;  Train  v.  Holland 
Purchase  Ins.  Co.,  62  N.  Y.  598 ;  Pratt  v.  Dwelling  Houne 
Mutual  Fire  Ins.  Co.,  130  N.  Y.  206. 

In  Clemence  v.  City  of  Auburn,  supra,  it  is  held,  as  stated 
in  the  syllabus :  "A  party  to  an  action  tried  by  jury,  who 
has  not,  by  treating  the  questions  in  the  case  as  purely  legal, 
and  by  acquiescence  in  their  disposal  by  the  court  as  such, 
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assumed  that  there  was  no  disputed  question  of  fact  for  the 
jury,  but  who  has  been  nonsuited  upon  the  motion  of  his 
adversary  over  his  objection  and  exception,  may  insist, 
upon  appeal,  not  only  that  the  judge  at  circuit  erred  in  the 
application  of  the  law  to  the  facts  as  found  by  him,  but 
that  he  erred  in  his  conclusions  of  facts,  or  that  there  were 
disputed  questions  of  fact  which  should  have  been  sub- 
mitted to  the  jury ;  he  is  not  concluded  by  an  omission  to 
request  the  court  to  submit  the  whole  case  or  any  particular 
question  of  fact  therein." 

In  Train  v.  Holland  Purchase  Ins.  Co.,  supra,  it  is  held, 
as  stated  in  the  syllabus :  ^^Where  the  court  at  circuit  non- 
suits plaintiff  on  the  whole  case,  and  an  exception  is  taken, 
to  enable  him  to  present  the  exception  to  an  appellate  court 
for  review,  it  is  not  necessary  that  he  should  ask  permission 
to  go  to  the  jury  upon  the  whole  case  or  upon  any  question 
therein.'* 

We  think  that  the  defendant  is  entitled  to  a  jury  trial 
upon  the  question  of  the  violation  of  the  statute.  He  is 
not  barred  upon  the  theory  that  only  common  law  liability 
of  the  defendant  may  be  considered.  In  reversing  the 
judgment  nonsuiting  the  plaintiff  the  defendant  is  not 
deprived  of  a  jury  trial.  He  may  make  a  defense  to  such 
charge,  and  when  the  case  is  remanded  he  will  have  a  full 
opportunity  to  present  his  theory.  The  case  should  have 
been  presented  to  the  jury  upon  the  evidence  under  proper 
instructions.  If  the  case  ought  to  have  been  considered 
under  section  3587,  Rev.  St.  1913,  as  also  under  the  othor 
sections  above  quoted,  it  was  for  the  court  to  correctly  con- 
strue the  law  and  to  instruct  the  jury  so  that  a  proper 
consideration  of  the  facts  might  be  made  under  the  statute, 
and  such  a  conclusion  reached  as  the  evidence  warranted. 
Counsel  for  the  appellees  make  the  contention  that  "the 
language  of  the  act  shows  it  was  clearly  the  intention  of 
our  legislature  to  place  the  responsibility  of  inquiring  into 
the  age,  physical  and  mental  fitness  of  a  child  upon  the 
officers  and  authorities  provided  for  by  law,  and  it  also 
seems  to  have  been  the  clear  intention  of  the  legislature 
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that  an  employer  having  complied  with  the  law  in  requiring 
a  certificate  has  the  right  to  reply  upon  same  and  assume 
the  authorities  and  officers  of  the  law  have  done  their  duty, 
and  not  take  upon  itself  the  duty  to  make  further  inquiry." 
It  is  time  enough  to  discuss  this  question  when  it  is  fairly 
raised  and  the  instructions  of  the  court  and  the  evidence 
require  its  solution  by  this  court.  Children  under  14  years 
of  age  may  not  be  employed  in  such  a  business  because  of 
the  prohibition  of  the  statute,  but  between  14  and  16  they 
may  be  employed  if  a  proper  certificate  has  been  procured. 
Of  course,  the  good  faith  touching  the  issuance  of  the 
certificate  might  not  necessarily  be  disregarded  by  the 
court  and  jury.  Perhaps  we  ought  not  to  be  unmindful 
of  the  stru^les  existing  in  the  several  states  of  the  Union 
touching  the  employment  of  child  labor  and  the  protection 
of  the  young  from  physical,  mental  and  moral  injury. 

The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  for  further  proceedings. 

Revbrsbd. 

Sedgwick,  J.,  not  sitting. 

Lbtton,  J. 

I  concur  in  the  reversal.  Even  if  the  presentation  of  a 
certificate  such  as  is  required  by  the  statute  in  the  case  wf 
children  over  14  and  under  16  years  of  age  would  excuse 
the  employer  or  permit  the  defense  of  contributory  negli- 
gence to  be  made,  there  is  no  competent  or  satisfactory 
proof  in  the  record  that  such  a  certificate  was  ever  pro- 
cured, tendered  to,  or  examined  by  the  employer. 

The  principle  applies  that,  if  an  employer  takes  a  child 
in  violation  of  a  statute  for  his  own  profit,  he  should  not 
be  allowed  to  set  up  the  defense  that  the  child  is  guilty  of 
contributory  negligence.  Careless  conduct  is  to  be  ex- 
pected of  a  child,  and,  but  for  the  wrongful  act  of  the  em- 
ployer in  hiring  him,  he  would  not  have  been  placed  in  the 
position  of  danger. 

Under  the  statute  and  the  evidence  as  it  now  stands,  I 
am  of  opinion  that  contributory  negligence  is  not  a  de- 
fense to  the  action. 
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Lewis  L.  Younib,  appellant,  v.  Fred  Specht  et  al., 

appe3^lees. 

FnxD  July  1,  1916.  No.  18850. 

Opinion  on  motion  for  rehearing  of  case  reported  in 
99  Neb.  621.    Rehearing  denied. 

Per  Curiam.  Under  the  statute  authorizing  the  district 
court  to  order  service  by  publication  after  hearing  the  ap- 
plication of  plaintiff  showing  that  defendants  cannot  be 
found  in  this  state,  and  that  the  residence  and  place  of 
abode  of  such  defendants  are  unknown  to  plaintiff  and  to 
his  attorney,  and  that  by  reason  thereof  personal  service 
cannot  be  had,  an  order  for  service  by  publication  and  a 
judgment  based  thereon  are  not  void  on  the  ground  that 
the  application  did  not  state  the  nature  of  the  action  or 
that  it  was  an  action  in  which  service  by  publication  was 
authorized  by  statute.  Bev.  St.  1913,  sec.  7640,  subd.  6; 
section  764L 

Rehearing  denied. 
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Charles  Wurdeman,  appellant,  v.  City  op  Columbus 

ET  AL.,  appellees. 

Filed  July  1,  1916.    No.  19508. 

1.  Municipal  Oorporatlons:  Strejbt  Impbovehbnts:  Estimate  or  Cost. 
In  making  an  estimate  of  the  cost  of  street  pavement,  a  city  en- 
gineer Is  not  required  to  separately  estimate  the  cost  of  each  item 
going  to  make  up  the  completed  whole. 

2.  :  :  CoNTBACTs:  Competitive  Bidding.    A  contract  for 

street  pavement  is  not  in  violation  of  the  statute  relating  to  com- 
petitive bidding  merely  because  it  requires  the  use  of  a  patented 
top  coating. 

3.  :  :  :  Discbetion.    The  duty  of  city  officers  in 

awarding  a  contract  for  street  paving  is  not  merely  ministerial/ 
but  partakes  of  a  Judicial  character  requiring  the  exercise  of  dis- 
cretion. 

Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas  and  Frederick  W.  Button,  Judges. 
Affirmed. 

A.  M,  Post  and  C.  N.  McElfresh,  for  appellant. 

Albert  <&  Wagner,  Reeder  &  Lightner  and  \V.  H.  Bailey, 
contra. 

MORRISSEY,  C.  J. 

Plaintiff,  a  taxpayer  within  paving  district  No.  1  of  the 
city  of  Columbus,  brought  this  action  to  enjoin  the  ofBcers 
of  the  city  from  proceeding  under  a  paving  contract  en- 
tered into  with  a  contractor  for  the  laying  of  paving  with- 
in the  district,  and  from  levying  assessments  against  the 
property  within  the  district,  and  from  issuing,  registering, 
or  negotiating  bonds  for  the  purpose  of  meeting  the  ex- 
penses of  the  paving.  There  was  a  finding  and  judgment 
for  defendants,  and  plaintiff  has  appealed. 

Columbus  is  a  city  of  more  than  5,000  and  less  than 
25,000  inhabitants,  and  the  public  improvement  under  con- 
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sideration  falls  within  section  4887;  Rev.  St.  1913,  requir- 
ing the  city  engineer  to  make  estimates  of  the  cost  of  labor 
and  material  when  the  amount  thereof  exceeds  |200,  and 
submit  the  same  to  the  city  council,  and  that  no  contract 
shall  be  entered  into  for  any  work  or  improvement  for 
any  price  exceeding  the  estimate,  and,  "in  advertising  for 
bids  for  any  such  work,  the  council  shall  cause  the  amount 
of  such  estimate  to  be  published  therewith,"  and  also  pro- 
rides  that  "such  advertisement  shall  be  published  at  least 
ten  days  in  some  newspaper  of  general  circulation  pub- 
lished in  the  city." 

The  contract  which  plaintiff  seeks  to  enjoin  calls  for  the 
laying  of  bitulithic  pavement.  The  plaintiff  contends  that 
this  is  without  warrant  under  the  statute,  "for  the  reason 
that  no  estimate  of  the  cost  thereof  was  made  by  the  city 
engineer."  The  engineer  did  in  fact  make  and  submit  an 
estimate  of  the  cost  of  bitulithic  pavement,  as  well  as  a 
separate  estimate  of  the  cost  of  four  other  kinds  of  pave- 
ment, and  bids  were  asked  on  each  of  these.  True,  he  made 
no  separate  estimate  of  the  cost  of  the  different  items 
required  to  make  up  the  completed  whole,  but  this  is  not 
required  by  the  statute. 

The  statute  does  not  require  the  estimate  to  be  itemized 
so  as  to  cover  the  probable  cost  of  the  different  items  to 
be  used  in  the  work.  Its  language  is  plain  and  simple,  and 
the  most  that  can  be  said  of  it  is  that  it  calls  for  an  esti- 
mate of  the  gross  expense.  It  does  not  matter  so  much  to 
the  property  owner  or  taxpayer  what  the  expense  of  each 
item  entering  into  a  given  pavement  may  be,  as  it  does 
what  will  be  the  sum  total  of  its  cost  and  the  service  it 
will  render,  nor  does  the  statute  provide  by  what  method 
the  engineer  shall  arrive  at  his  estimate.  There  are  a 
namber  of  items  to  be  taken  into  account  in  determining 
the  probable  cost  of  a  job  of  paving.  It  is  for  the  city 
engineer  to  make  an  estimate  of  the  sum  total  of  these 
items.  The  bidders  will  figure  the  items.  One  contractor 
may  calculate  the  cost  of  grading  at  one  price  and  another 
at  a  different  price.    One  may  figure  the  cost  of  material 
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at  a  different  price  from  another,  and  so  it  is  with  each 
separate  item  of  the  improvement.  The  estimate  fell 
within  the  provisions  of  the  statute  and  error  cannot  be 
predicated  upon  the  ruling  of  the  court  thereon. 

This  bitulithic  pavement  is  patented,  or  at  least  the 
process  by  which  it  is  manufactured  is  patented,  and  for 
that  reason  is  controlled  by  one  firm,  Warren  Brothers 
Company,  of  Boston,  and,  according  to  plaintiff's  theory, 
competition  for  furnishing  this  kind  of  pavement  was  im- 
possible, and  therefore  the  contract  is  in  violation  of  that 
section  of  the  statute  providing  that  contracts  of  this 
character  shall  be  let  to  the  lowest  responsible  bidder. 
There  is  a  diversity  of  holdings  among  the  courts.  In 
the  instant  case,  as  in  every  other  case  that  has  been 
brought  to  our  attention  where  this  patented  article  was 
called  for,  the  manufacturer  stood  ready  and  willing  to 
deliver  the  article  to  all  contractors  at  the  same  price. 
Attached  to  the  plans  and  specifications  was  an  offer  by 
the  patentee  to  furnish  the  bitulithic  mixture,  but  the  space 
left  in  the  printed  blank  for  the  price  at  which  it  would  be 
furnished  had  not  been  filled  in,  and  the  published  in- 
vitation for  bids  did  not  contain  a  price  stated  from  the 
patentee  for  this  mixture.  There  is  testimony  that  on  the 
day  of  the  letting  inquiry  was  made  of  the  city  clerk  re- 
garding terms  exacted  by  the  patentee,  and  that  the  clerk 
informed  the  inquirers  that  the  blank  offer  was  the  only 
paper  received.  It  appears,  however,  that  the  patentee 
had  in  fact  caused  to  be  delivered  to  the  clerk  an  offer, 
open  to  all  bidders  alike,  agreeing  to  furnish  the  mixture 
at  |1.35  a  cubic  yard. 

As  was  said  in  Whitmore,  Rauber  <&  Vicimis  v.  Edgerton, 
149  N.  Y.  Supp.  508:  "It  must  be  understood  that  this 
bitulithic  substance  is  merely  a  two-inch  coating,  or  top 
dressing,  and  forms  a  very  small  portion  of  the  entire 
pavement.  The  contractors  were  obliged  to  use  bitulithic 
for  this  top  dressing,  but  as  to  the  remainder  of  the  work — 
the  excavations,  foundations,  curbing,  gutters,  catch-basins, 
and  the  large  element  of  labor — there  was  no  restriction  of 
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any  kind  imposed  in  the  specifications,  and  contractors 
had  a  right  to  purchase  these  other  commodities  wherever 
they  chose,  for  there  was  nothing  in  the  specifications 
which  required  them  to  get  these  materials  from  any  par- 
ticular contractor  or  manufacturer." 

The  patentees  of  the  article  are  among  the  best-known 
manufacturers  of  paving  materials  in  the  United  States. 
Its  offer  to  sell  to  any  successful  bidder  was  on  file  with 
the  city  clerk,  and,  although  the  city  clerk  by  inadvertence 
had  mislaid  the  oflfer  stating  the  definite  price,  the  offer 
without  the  price  stated  was  on  file,  and  this  was  notice 
to  all  that  the  patentee  stood  ready  to  furnish  the  mixture. 
Any  contractor  desiring  to  bid  might  easily  have  ascer- 
tained the  terms  and  price  by  communicating  with  the 
patentee,  but  the  record  fails  to  disclose  any  effort  on 
the  part  of  any  person  to  do  so.  In  due  season  the  patentee 
sent  to  the  mayor  an  offer  to  furnish  the  mixture  with  the 
price  stated.  The  mayor  delivered  this  offer  to  the  city 
clerk,  who  carelessly  mislaid  it,  but  there  is  an  utter 
absence  of  any  showing  that  either  fraud  or  favoritism  en- 
tered into  the  letting  of  the  contract. 

Unless  we  stre  to  hold  that  by  the  use  of  a  patented  proc- 
ess competition  is  forbidden,  plaintiff's  claim  of  error 
in  this  regard  must  be  disregarded.  While  true  that  a 
number  of  courts  hold  that  the  use  of  a  patented  article 
makes  competition  impossible,  yet  we  think  the  better 
reasoned  cases  hold  that,  where  the  patentee  is  ready  and 
willing  to  furnish  the  mixture  to  all  bidders  alike,  its  use 
is  not  prohibitive  of  competition.  "The  fact  that  a  street 
is  directed  to  be  paved  with  a  patented  article  does  not 
necessarily  prevent  competitive  bidding."  Whitmore, 
Rauber  &  Vicinus  v,  Edgerton,  supra.  In  Saunders  v. 
City  of  Iowa  City,  134  la.  132,  and  in  a  note  to  Johns  v. 
City  of  Pendleton,  46  L.  R.  A.  n.  s.  990  (66  Or.  182)  may 
be  found  exhaustive  discussions  of  this  subject,  but  we 
refrain  from  quoting  therefrom  because  it  would  run  this 
opinion  to  an  unnecessary  length. 
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Plaintiff  also  claims  that  an  excessive  price  was  awarded 
as  a  result  of  a  conspiracy,  and  he  offered  some  testimony 
calculated  to  show  that  the  price  asked  for  the  mixture  is 
excessive,  but  the  record  discloses  that  this  mixture,  or 
compound,  was  open  to  all  bidders  at  the  same  price,  and 
that  it  entered  into  competition  with  four  other  and  dif- 
ferent kinds  of  pavement.  While  it  is  claimed  by  plaintiflf 
that  bitulithic  pavement  and  asphaltic  concrete  pavement 
are  substantially  the  same,  an  examination  of  the  record 
shows  there  is  a  substantial  difference  between  the  two. 
Nothing  on  which  to  base  a  charge  of  conspiracy  or  design 
on  the  part  of  any  one  to  favor  any  particular  contractor 
is  shown ;  but,  on  the  other  hand,  it  appears  that  the  officer?? 
of  the  city  exercise  their  honest  judgment  in  the  selection 
of  the  material  to  be  used,  and  that  the  contract  was 
awarded  to  the  bidder  submitting  the  lowest  bid. 

"In  determining  who  is  the  lowest  responsible  bidder, 
or  the  lowest  and  best  bidder,  the  duty  of  the  board  or 
ofllcer  is  not  merely  ministerial,  but  partakes  of  a  judicial 
character,  requiring  the  exercise  of  discretion  and  judg- 
ment." 2  Dillon,  Municipal  Corporations  (5th  ed.)  sec. 
811. 

As  a  concluding  assignment  of  error,  plaintiflf  says  it 
was  error  on  the  part  of  the  trial  court  to  deny  his  re- 
quest to  amend  his  petition  so  as  to  allege  the  invalidity 
of  the  patent  held  by  Warren  Brothers  Company.  The 
court  held  that  the  issues  tendered  by  the  proposed  amend- 
ment were  immaterial  and  insuflftcient  to  constitute  a 
cause  of  action.  Surely  the  validity  of  this  patent  could 
not  be  tried  in  this  action. 

The  record  is  found  free  from  error,  and  the  judgment  is 

Affirmed. 

Sedwick,  J.,  concurring. 

When  the  use  of  a  patented  article  greatly  increases  the 
cost  of  an  improvement,  the  oflBcers  and  the  property  own- 
ers interested  will  not  use  such  articles  unless  they  are 
very  certain  that  because  of  the  superiority  of  tJie  ijn- 
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provement  the  additional  expense  is  money  well  invested. 
Undonbtedly  it  rests  with  them  to  determine  that  question, 
and  not  for  the  conrts.  I  do  not  think  that  we  ought  to 
compel  the  property  owners  affected  and  the  public  of- 
ficers to  adopt  our  notions  as  to  the  advisability  of  using 
a  patented  article  in  paving  their  streets.  It  appears, 
however,  that  some  of  the  bidders  were  not  aware  of  the 
fact  that  this  patented  article  could  be  obtained  at  a  regular 
price  uniform  to  all  desiring  to  use  it,  and  that  com- 
petition was  affected  by  that  fact/  Although  the  officers 
appear  to  have  acted  in  good  faith  and  without  fraud,  it 
is  not  so  clear  that  the  successful  bidder  did  not  get  a 
larger  price  for  the  work  than  he  could  have  obtained  if 
the  price  he  paid  for  the  mixture  had  been  known  to  all 
bidders  and  they  had  the  unequivocal  information  that 
they  could  obtain  the  mixture  at  the  same  price.  I  am 
not  satisfied  that  there  must  be  positive  evidence  of  fraud 
to  invalidate  this  contract. 

BosE^  J.,  dissenting. 

Is  the  paving  contract  in  controversy  valid  under  a  city 
charter  declaring  that  the  manner  of  procuring  pavements 
shall  be  "by  contract  with  the  lowest  responsible  bidder?" 
Rev.  St.  1913,  sec.  4941.  The  purpose  of  the  statute  is 
to  protect  those  upon  whom  the  cost  of  paving  falls.  To 
this  end  competitive  bidding  is  required.  Can  there  be 
competitive  bidding  in  good  faith,  within  the  meaning  of 
the  statute,  where  the  greater  part  of  the  total  expense  of 
the  completed  pavement  must  be  incurred  for  a  patented 
article  controlled  by  a  monopoly?  The  contract  requires 
^T)itulithic  pavement" — a  patented  article  controlled  by 
the  patentee.  The  cost  of  the  bitulithic  material  is  more 
than  half  of  the  entire  expense  of  the  paving.  The  owners 
of  the  patented  material  offered  to  furnish  it  to  all  bidders 
at  the  rate  of  |1.35  a  square  yard.  This  price  is  arbitra- 
rily fixed  by  the  patentee,  and  is  not  determined  nor  af- 
fected by  comi)etitive  bidding  among  paving  contractors. 
Other  items,  such  as  grading,  curbing,  concrete  base,  and 
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labor,  may  be  subjects  of  competition,  but  their  cost  is 
only  a  minor  part  of  the  total  expense.  It  seems  to  me 
the  substantial  competition  demanded  by  the  statute  is 
defeated  where  the  principal  item  entering  into  the  con- 
tract price  and  representing  the  greater  part  of  the  total 
expense  of  the  paving  is  patented  and  controlled  by  a 
monopoly.  Allen  v.  City  of  Milwaukee ,  128  Wis.  678,  5 
L.  R.  A.  n.  s.  680;  Fineran  v.  Central  Bitulithic  Paving 
Co,,  116  Ky.  495,  3  Am.  &  Eng.  Ann.  Cas.  741;  Pollock  v. 
City  of  Kansas  City,  87  Kan.  205 ;  Siegel  v.  City  of  Chicago, 
223  111.  428.  The  courts  deciding  these  cases  took  a  view 
at  variance  with  the  majority  in  the  present  case  and  adopt- 
ed a  better  rule.  If  defendants  are  dissatisfied  with  the 
city  charter,  the  remedy  is  different  l^slation  rather  than 
judicial  construction. 

Fawcett,  J. 

The  courts  of  other  states  are  hopelessly  divided  on  the 
principal  point  involved  in  this  case.  The  majority  opin- 
ion follows  one  line  of  authorities  and  the  dissenting 
opinion  the  other. 

I  think  the  cases  cited  by  Judge  Rose  are  based  upon 
better  reasoning  and  safer  grounds  than  those  relied  upon 
in  the  majority  opinion. 


William  J.  Mahquis,  appellant,  v.  Polk  County  Telb- 

PHONB  Company,  appellee. 

Filed  July  1,  1916.   No.  19312. 

1.  Municipal  CoTporations:  Public  Utilitisb:  Rbqulation  of  Rates. 
Unless  expressly  authorized  and  empowered  by  the  legislature  so 
to  do,  a  municipal  corporation  has  no  power  by  contract  to  de- 
prive the  state  of  the  right  of  regulation  of  rates  of  a  public  serr- 
ice  corporation. 
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1  TetophoBM:  Rates:  Rboulation.  A  contract  or  agreement  made 
in  a  franchise  ordinance  by  which  the  maximum  rates  to  be 
charged  by  a  telephone  company  for  the  use  of  telephones  by  the 
inhabitants  of  the  city  are  determined  is  made  subject  to  the  right 
of  regulation. 


t  :  :  .    Since  the  adoption  of  the  constitutional 

amendment  creating  the  state  railway  commission  and  the  pas- 
sage  of  the  law  specifying  the  duties  of  said  commission,  that  body 
has  power  to  regulate  the  rates  charged  for  the  use  of  telephones 
in  cities  of  the  second  class. 

4.  Skate  Bailway  Commiasioii:  Decisions:  Appeal.  The  statute  pro- 
vides that,  in  appeals  from  the  decision  of  the  railway  commission 
in  the  matter  of  rates  or  charges,  such  a  decision  is  prima  facie 
SYidence  that  the  rates  fixed  are  just  and  reasonable,  and  such 
rates  shall  remain  until  annulled,  modified  or  revised  by  the 
commission,  or  until  finally  adjudged  to  be  unreasonable  and 
onjost  in  a  court  of  competent  jurisdiction.  Sections  6128,  6139, 
Rev.  St  1913. 

5.  Telepkones:  Rates.  Bvidence  examined,  and  held,  that  the  rate 
of  $2.50  a  month  allowed  by  the  state  railway  commission  to  be 
charged  for  the  use  of  a  telephone  for  business  purposes  in  the 
city  of  Stromsburg  has  not  been  shown  to  be  unreasonable  and 
unjust. 

Appeal  from  the  State  Railway  Commission.  Affirmed. 

y.  E,  Wilson,  for  appellant. 

King,  Bittner  d  Campbell  and  Mills  &  Beehe,  contra. 

Letton^  J. 

This  is  an  api)eal  from  a  ruling  and  order  of  the  state 
railway  commission. 

In  1902  the  city  of  Stromsbnrg  passed  an  ordinance 
panting  a  right  of  way  to  the  Golden  Rod  Telephone 
Company  and  its  assigns  through  the  streets  of  that  city 
fop  telephone  and  tel^;raph  purposes,  and  it  was  further 
provided  *'that  the  real  value  or  use  of  any  telephone  in 
any  public  office  or  place  of  business  in  said  city  shall  not 
at  any  time  exceed  the  sum  of  one  and  50/100  (fl.50) 
dollars  per  month,  or  in  any  private  dwelling-house  the 
Bum  of  one  (fl.OO)  dollar  per  month,  and  that  the  city 
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of  Stromsburg,  Nebraska,  shall  have  the  use  of  three  tele- 
phones^ during  the  life  of  this  ordinance,  free  of  rental 
charge  or  any  charge  whatever."  It  was  also  provided 
that  the  telephone  company  ^'shall  at  all  times  permit  their 
poles  to  be  used  for  the  purpose  of  placing  and  maintain- 
ing thereon  any  wires  which  naay  be  necessary  for  the 
use  of  the  police  or  fire  department  for  the  use  of  the  city." 
The  defendant  is  the  successor  and  assignee  of  the  Golden 
Rod  Telephone  Company.  The  complainant  is  the  user  of 
a  business  telephone.  He  charges  that  on  April  1,  1913, 
without  the  consent  of  the  city  of  Stromsburg,  the  respon- 
dent arbitrarily  increased  the  charge  made  by  it  for  the 
use  of  business  telephones  to  the  sum  of  f  2.50  a  month. 

For  a  second  cause  of  action,  it  is  alleged  that  the  re- 
spondent's charge  for  a  residence  telephone  is  f  1  a  month 
in  the  city  and  fl  a  month  for  the  farm  lines;  that  the 
service  is  poor  and  defective;  that  the  charges  for  the  use 
of  a  business  telephone  are  unreasonable,  unjust,  excessive 
and  discriminatory,  and  that  a  just  and  reasonable  charge 
for  the  business  telephones  is  not  more  than  f  1.50  a  month. 
Respondent  pleads  the  adoption  of  the  constitutional 
amendment  creating  the  state  railway  commission;  that 
the  rates  of  which  complaint  is  made  were  filed  with  and 
approved  by  that  body;  it  denies  that  the  lines,  equip- 
ment or  service  are  faulty;  and  alleges  that  the  rate  of 
fl.50  a  month  for  a  business  telephone  is  insufficient  to 
justify  carrying  on  the  business ;  that  to  have  continued  to 
carry  on  the  business  at  such  rate  would  have  bankrupted 
the  defendant ;  and  that  |2.50  a  month  is  a  fair  charge. 

The  railway  commission,  after  a  hearing^  dismissed  the 
complaint,  but  made  certain  orders  as  to  maintenance  and 
repairs,  the  validity  of  which  is  not  in  issue. 

Complainant  admits  that  the  city  of  Stromsburg  had  no 
express  authority  from  the  state  to  grant  a  franchise  or 
to  enter  into  an  agreement  fixing  telephone  rates,  but  he 
contends  that  the  city  had  implied  power  to  do  so  by  reason 
of  its  ownership  and  control  of  the  streets,  alleys  and  pub- 
lic grounds,  and  by  reason  of  power  to  contract  conferred 
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npon  it  by  statute.  In  the  ordinance  granting  the  fran- 
chise, the  city  contracted  in  its  own  behalf  for  the  use  of 
the  poles  of  the  grantee  for  carrying  wires  of  the  city  for 
fire  and  police  purposes,  and  also  contracted  for  its  free 
use  of  certain  telephones.  These  considerations  moved 
directly  to  the  city.  The  real  question  is  whether  the  city 
had  power  to  contract  in  behalf  of  telephone  users  in  such 
a  manner  that  the  right  of  regulation  at  that  time  inherent 
in  the  legislature  was  taken  away.  Unless  the  legislature 
by  its  own  act  specifically  parted  with  the  power  to  regu- 
late and  conferred  it  upon  the  municipal  corporation  in 
direct  terms,  such  a  power  could  not  exist  in  the  city,  and 
whatever  contract  or  agreement  was  made  between  it  and 
the  telephone  company  in  behalf  of  telephone  users  within 
its  limits  was,  and  must  necessarily  have  been,  made 
subject  to  the  legislative  right  of  regulation.  Indeed,  to 
hold  that  an  implied  power  to  contract  exists  from  the 
right  to  control  the  streets,  and  that  contracts  so  made 
might  not  be  impaired,  might  prove  exceedingly  detri- 
mental to  the  public  welfare.  The  progress  of  invention 
in  the  cheapening  of  processes  has  been  so  startling  in 
recent  years  that  a  rate  which  is  fair  to  both  parties  now 
may,  in  the  case  of  gas,  electric  light,  power,  transporta- 
tion, or  like  companies,  yield  in  a  few  years  an  excessive 
profit  on  the  capital  invested.  In  such  a  case,  the  public 
might  be  powerless  to  impair  the  obligation  of  the  contract. 

The  courts,  therefore,  will  not  hold  that  the  exclusive 
power  to  contract  exists  unless  plainly  and  expressly 
granted.  State  v.  Wyandotte  County  Oas  Co.,  88  Kan.  165, 
aflSrmed  on  error  to  the  supreme  court  of  the  United  States 
nnder  the  title,  Wyandotte  County  Oas  Co.  v.  State  of  Kan- 
sas, 231  U.  S.  622;  Home  Telephone  d  Telegraph  Co.  v. 
City  of  Los  Angeles,  211  U.  S.  265;  Benwood  v.  Public 
Service  Commission,  75  W.  Va.  127,  L.  R.  A.  1915C, 
261,  and  note,  p.  264 ;  Milwaukee  Electric  Ry.  d  Light  Co. 
V.  Railroad  Commission,  153  Wis.  592 ;  City  of  Kenosha  v. 
Kenosha  Home  Telephone  Co.,  149  Wis.  338. 
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This  court  has  held  in  a  number  of  cases  that  contracts 
made  by  public  service  corporations  are  made  with  the 
right  of  regulation  as  a  part  of  the  contract,  and  that  the 
power  to  lower  excessive  rates  or  to  increase  inadequate 
rates  still  rested  solely  in  the  legislature  until  by  virtue  of 
the  constitutional  amendment  the  same  power  was  ex- 
tended to  the  state  railway  commission.  McCook  Irriga- 
tion d  Water  Pouoer  Co,  v.  Burtless,  98  Neb.  141,  and  cases 
cited.  The  fact  that  at  the  time  the  franchise  ordinance 
in  question  was  passed  the  railway  commission  was  not 
in  existence  is  not  material.  That  body  was  given  power 
to  regulate  the  rates  of  common  carriers,  and  by  section 
6124,  Rev.  St.  1913,  the  term  "common  carrier"  is  express- 
ly made  to  include  telephone  companies. 

There  is  a  distinction  between  the  cases  cited  by  the 
complainant  and  the  conditions  here.  In  some  of  these 
cases  there  were  constitutional  or  statutory  provisions 
which  were  controlling,  in  others  the  contract  provisions 
of  the  franchises  under  consideration  did  not  relate  to  the 
fixing  of  rates.  But,  even  if  these  authorities  were  to  the 
contrary,  we  believe  that  the  reasoning  of  the  cases  cited 
is  more  persuasive. 

It  is  next  contended  that  the  commission  erred  in  re- 
quiring the  complainant  to  assume  the  burden  of  proof; 
In  fixing  too  great  an  amount  as  the  present  value  of  the 
property  of  respondent;  in  fixing  too  great  an  amount 
which  the  telephone  company  is  permitted  to  earn  in  the 
future  for  the  purpose  of  Aiaintenance  and  depreciation 
and  for  dividends,  and  in  finding  that  the  new  rate  does 
not  discriminate  unjustly  against  the  users  of  business 
telephones. 

Section  6128,  Rev.  St  1913,  provides  that,  in  any  ap- 
peal prosecuted  from  a  decision  in  which  the  charges  of  a 
common  carrier  are  involved,  such  decision  shall  be  re- 
ceived in  any  appeal  "as  prima  facie  evidence  that  the 
rates  therein  fixed  are  just  and  reasonable."  By  section 
6139,  Rev.  St.  1913,  it  is  provided  that  the  order  of  the 
commission  "shall  be  in  force  and  effect  from  and  after 
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the  date  fixed  by  the  commission  and  shall  so  remain  until 
annulled,  modified  or  revised  by  the  commission,  or  unril 
finally  adjudged  to  be  unreasonable  and  unjust  in  a  court 
of  competent  jurisdiction."  We  must  consider  these  com- 
plaints bearing  in  mind  these  legislative  directions. 

So  far  as  the  record  shows,  the  complainant  voluntarily 
assumed  the  burden  of  producing  evidence  to  support;  the 
allegations  of  his  complaint.  His  brief  states  that  "he 
was  required  to  open  the  hearing,"  but  he  has  pointed  out 
no  such  order  or  a  request  for  a  different  order  of  pro- 
ceedings, and  we  have  found  none  in  the  record. 

With  respect  to  the  value  placed  upon  the  property  by 
the  commission,  a  physical  examination  of  the  property 
was  made  by  an  expert  in  the  service  of  the  commission, 
and  its  books  and  accounts  were  likewise  examined  by  the 
expert  accountant  of  the  commission.  The  value  fixed  by 
the  commission  is  placed  at  the  sum  of  |79,925.  To  obtain 
this  result,  the  commission  took  into  consideration  the 
amount  of  money  put  into  the  plant  by  the  Golden  Rod 
Company,  the  purchase  price  paid  for  it  by  the  respondent, 
the  fact  that  services  were  performed  for  some  time  in  the 
organization  and  engineering  for  which  no  compensation 
in  excess  of  |1,000  had  been  paid,  the  amount  of  money 
borrowed,  stock  issued  in  lieu  of  cash  dividends,  the  money 
haying  been  actually  used  in  the  construction  of  the  physi- 
cal property,  as  well  as  other  items.  By  this  valuation,  the 
average  cost  of  each  subscriber's  station  is  something  less 
than  |60.  After  considering  all  the  evidence  and  the  prin- 
ciples of  law  which  have  been  laid  down  by  the  courts  in 
the  valuation  of  public  service  corporations,  we  are  satis- 
fied that  this  is  not  an  unreasonable  value.  While  no 
fixed  standard  of  valuation  has  yet  been  evolved  by  the 
courts  and  each  case  must  be  determined  upon  its  own 
facts,  there  are  certain  general  principles  which  have  been 
deduced.  •  One  of  the  latest  expressions  is  that  made  by 
Mr.  Justice  Hughes,  writing  the  opinion  of  the  United 
States  supreme  court  in  Simpson  v.  Shepard,  230  U.  S. 

100  Neb.— 10 
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352,  434.  He  says:  "The  basis  of  calculation  is  the  *fair 
value  of  the  property^  used  for  the  convenience  of  the 
public.  Smyth  v.  Ames,  169  U.  S.  466,  546.  Or  as  it  was 
put  in  San  Diego  Land  <&  Town  Co,  v.  national  City,  174 
U.  S.  739.  'What  the  company  is  entitled  to  demand,  in 
order  that  it  may  have  just  compensation,  is  a  fair  return 
upon  the  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public/  ^'  See,  also,  San  Diego  Tjand 
d  Town  Co.  V.  Jasper,  189  U.  S.  439;  Willcox  v.  Consoli- 
dated Oas  Co.  212  U.  S.  19, 15  Am.  &  Eng.  Ann.  Cas.  1034. 

The  ascertainment  of  that  value  is  not  controlled  by 
artificial  rules.  It  is  not  a  matter  of  formulas,  but  there 
must  be  a  reasonable  judgment,  having  its  basis  in  a  proper 
consideration  of  all  relevant  facts.  The  scope  of  the  in- 
quiry was  thus  broadly  described  in  Smyth  v.  Ames,  169 
U.  S.  466,  546 :  "In  order  to  ascertain  that  value,  the  origi- 
nal cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  by  statute,  and  the 
sum  required  to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  are  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case.  We  do  not  say  that  there 
may  not  be  other  matters  to  be  regarded  in  estimating 
the  value  of  the  property.  What  the  company  is  entitled 
to  ask  is  a  fair  return  upon  the  value  of  that  which  it  em- 
ploys for  the  public  convenience.  On  the  other  hand,  what 
the  public  is  entitled  to  demand  is  that  no  more  be  ex- 
acted from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth." 

It  is  impossible  within  the  limits  of  this  opinion  to  set 
forth  at  length  the  history  of  the  construction  and  opera- 
tion of  the  respondent's  system  or  the  details  of  its  prop- 
erty. It  was  shown  that  owing  to  the  facts  that  the 
system  of  bookkeeping  formerly  used  was  defective  in 
detail,  that  no  charge  was  made  for  much  of  the  organi- 
zation and  engineering  work^  and  for  other  reasons  it  was 
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diflScult  to  arrive  at  the  actual  cost  of  the  property.  It 
has  not  been  claimed  that  any  false  or  padded  accounts 
have  been  kept.  Taking  4Jie  valuation  of  the  engineer,  the 
expenditures  admitted  by  the  complainant  and  all  of  the 
facts  in  evidence,  we  think  that,  though  there  is  room 
for  a  difference  of  opinion  as  to  the  present  value,  the 
amount  named  by  the  commission  is  not  unreasonable. 

Did  the  commission  allow  too  high  a  rate  for  deprecia- 
tion and  maintenance?  The  opinion  of  the  commission 
recites :  "The  physical  condition  of  the  property  is  below 
standard  requirements  and  considerable  reconstruction 
is  necessary.  This  condition,  however,  is  not  due  en- 
tirely to  the  lack  of  revenue,  as  consideration  must  be 
given  to  the  amount  of  money  distributed  to  the  stockhold- 
ers in  the  way  of  dividends.  It  is  apparent  that  a  greater 
amount  has  been  taken  from  the  earnings  for  this  purpose 
than  was  warranted  by  the  requirements  for  a  reasonable 
return."  Continuing,  it  is  said  that  when  the  company  be- 
gan its  operations  a  strong  competitor  was  already  in  the 
field.  Keen  competition  resulted  here  as  elsewhere  in 
Nebraska,  and  the  investment  was  in  reality  hazardous. 
That  since  dividends  were  paid  in  excess  of  the  actual  earn- 
ings, if  a  proper  allowance  had  been  made  for  maintenance, 
this  necessitates  the  reduction  of  dividends  until  the  plant 
is  placed  in  a  normal  condition,  and  10  per  cent,  of  the 
cost  of  the  property  is  ordered  to  be  set  aside  annually 
for  that  purpose.  It  is  also  stated  that  the  income  is  now 
less  than  formerly,  and  that  even  if  the  property  had  been 
kept  up,  the  revenue  derived  under  the  former  rate  would 
not  be  sufficient  to  furnish  a  fair  return.  The  excess 
amount  retained  to  restore  the  plant  is  to  be  obtained,  not 
by  overcharging  the  telephone  user,  but  by  reducing  divi- 
dends until  the  cost  of  this  work  has  been  paid.  The  evi- 
dence seems  to  bear  out  these  conclusions.  The  expert  for 
the  commission  testifies  from  the  result  of  his  investiga- 
tions that  the  depreciation  for  the  110  months  during 
which  the  plant  has  been  in  operation  amounted  annually 
to  about  6  per  cent,  but  that  if  the  patrons  of  the  company 
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desire  service  fully  up  with  modern  requirements  it  should 
be  estimated  in  the  future  at  about  9  per  cent.,  and  that 
in  any  event  the  depreciation  is^apt  to  be  greater  in  the 
future  on  account  of  the  age  of  the  property;  that  the 
present  plant  is  obsolete  and  good  telephone  service  cannot 
be  had  until  the  present  system  is  changed  to  a  common 
battery  system.  There  are  only  127  business  telephones 
to  which  the  increased  rate  applies,  and  the  annual 
revenue  derived  from  the  entire  number  of  business  tele- 
phones is  |1,524.  Deducting  this  amount  from  the  present 
revenue  and  allowing  10  per  cent,  for  maintenance  and 
depreciation,  not  more  that  4  per  cent,  would  now  be 
available  for  dividends.  This  places  the  increased  outlay 
to  restore  the  plant  on  the  stockholder,  where  it  properly 
belongs. 

As  to  the  claim  of  unjust  discrimination  between  rates 
charged  for  business  telephones,  and  for  residence  and 
farm  lines,  it  is  difficult  to  establish  a  criterion  as  to  a 
proper  difference  in  rates.  It  is  apparent  that  the  number 
of  calls  which  an  operator  at  the  switchboard  will  have 
to  answer  for  a  business  telephone  will  ordinarily  largely 
exceed  the  number  of  calls  for  a  residence  telephone  and 
the  cost  of  operation  thus  be  increased.  It  would  be 
exceedingly  difficult,  however,  to  ascertain  the  actual  facts 
in  this  connection.  The  custom  of  telephone  companies 
generally  is  to  charge  a  greater  amount  for  such  telephones, 
and  this  custom  seems  to  have  been  universally  acquiesced 
in  and  not  found  unreasonable.  The  complainant  has 
furnished  no  evidence  tending  to  show  that  the  difference 
in  the  rate  charged  by  the  respondent  is  unreasonable,  un- 
just or  excessive  as  compared  with  that  charged  for  other 
telephones. 

To  conclude,  it  has  not  been  shown  that  the  rate  estab- 
lished by  the  commission,  which  is  prima  facie  valid  and 
reasonable,  is  unreasonable  and  unjust  If  experience  dem- 
onstrates that  the  rate  is  excessive,  the  books  of  the  cor- 
poration, now  required  by  the  commission  to  be  kept  in  a 
more  accurate  and  fact-disclosing  method,  wiU  readily 
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furnish  evidence  of  unusual  profits  or  exorbitant  charges, 
and  in  such  case  any  person  injuriously  affected,  includ- 
ing complainant  if  he  is  in  that  class^  may  apply  for  a 
reduction  of  rates. 

The  finding  and  order  of  the  state  railway  commission 
are  not  found  to  be  unreasonable  and  unjust,  and  are 
therefore, 

Affirmed. 

MoRRissEY^  O.  J.,  not  sitting. 


OscAB  Petebson  et  al.,  appellants,  v.  Clarence  M. 

Anderson  et  al.,  appellees. 

Filed  July  1,  1916.    No.  19546. 

L  flcliools:  County  High  School:  De  Facto  Board:  Tax  Levy.  Two 
ex  officio  members  of  the  board  of  regents  of  a  county  high  school 
appointed  a  third  member  to  fill  a  vacancy,  afterwards  the  three 
members  acting  as  a  board  flUed  the  other  two  vacancies.  Held, 
that  the  three  members  acting  together  constituted  a  de  facto 
board.  Their  action  in  filling  the  vacancy  was  valid.  An  es- 
timate made  by  the  full  board  furnished  sufficient  authority  for 
the  county  board  to  levy  a  tax  for  the  support  of  a  county  high 
ichooL 

2.  :  Taxation:    Estimate.    The  fact  that  the  estimate  made  by 

the  board  was  communicated  in  a  somewhat  informal  manner  to 
the  county  board  is  a  mere  irregularity  and  is  not  a  jurisdictional 
defect.    State  v.  Wise,  12  Neb.  313. 

3.  Tixatlon:  Levy.  A  tax  levy,  otherwise  valid,  is  not  void  for  want 
of  Jurisdiction  where  it  is  shown  that  it  was  levied  at  the  proper 
time  and  place  by  the  majority  of  the  county  board,  even  though 
the  record  erroneously  recites  that  it  was  made  by  the  board  of 
equalization. 

4.  High  Schools:     Establishment:     Statutory  Provisions.     Chapter 

252,  Laws  1913,  was  not  repealed  either  directly  or  by  implication 
by  the  passage  of  chapter  120,  Laws  1915. 
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5.  Taxation:  GonsrirnnoNAL  Pbovibion:  County  High  Schools.  The 
constitutional  inhibition  against  county  authorities  assessing  taxes, 
the  aggregate  of  which  shall  exceed  $1.50  per  $100  valuation,  does 
not  apply  to  taxes  levied  for  county  high  school  purposes;  the 
county  high  school  district  being  a  separate  and  distinct  entity. 

6.  Statutes:  Validitt.  A  provision  for  the  free  tuition  of  all  pu- 
pils in  the  county  cannot  be  enforced  so  far  as  it  applies  to  pu- 
pils residing  in  districts  which  bear  no  part  of  the  burden  of 
taxation  for  the  support  of  the  county  high  school;  but  this 
provision  was  not  the  Inducement  to  the  passage  of  the  act,  and 
can  be  omitted  without  interfering  with  its  purpose,  namely,  the 
furnishing  of  means  to  obtain  an  education  sufficient  to  prepare 
students  to  enter  the  state  university  without  compelling  them  to 
leave  the  county  of  their  residence. 

7.  Taxation:  Injunction.  Unless  a  tax  is  levied  for  an  illegal  or  un- 
authorized purpose,  ite  collection  cannot  be  stayed  by  injunction. 

Appeal  from  the  district  court  for  Rock  county :  Robert 
R.  Dickson,  Judge.    Affirmed. 

A,  A.  McLaughlin  and  J.  A,  Douglas,  for  appellants. 

H.  J.  Miller  aud  Oeorge  W.  Ayres,  contra. 

Letton,  J. 

The  plaintiffs,  who  are  taxpayers  of  Rock  county,  bring 
this  action  for  themselves  and  all  others  similarly  situated. 
The  purpose  of  the  action  is  to  restrain  the  county  of 
Rock  and  its  treasurer  from  collecting  or  attempting  to 
collect  any  portion  of  a  three-mill  tax  levied  by  the  county 
board  for  the  support  of  a  county  high  school  in  that  coun- 
ty. 

It  appears  that  the  county  board  of  that  county,  acting 

under  the  authority  of  the  statute  applying  to  counties 
not  having  organized  within  their  boundaries  a  twelfth 
grade  high  school  accredited  to  the  state  university,  called 
a  meeting  of  the  directors  of  the  various  school  districts 
in  the  county  to  elect  three  members  of  the  board  of  re- 
gents of  the  county  high  school.  The  directors  met  at 
the  time  specified,  June  25,  1915,  but  failed  to  elect,  and 
adjourned  the  meeting  until  September  20,  1915.    On  July 
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12,  1916,  the  county  treasurer  and  county  superintendent 
of  public  instruction,  who  are  by  virtue  of  the  statute  ex 
officio  members  of  the  board  of  regents  of  a  county  high 
school,  under  the  written  advice  and  direction  of  the  state 
enperintendent  of  public  instruction,  appointed  a  member 
to  fill  one  of  the  vacancies,  and  on  the  next  day,  the  three 
acting  as  the  board  of  regents,  appointed  two  other  mem- 
bers to  fill  the  board.  In  August  the  board  as  thus  con- 
stituted let  contracts  for  the  purchase  of  supplies,  em- 
ployed teachers,  and  afterwards  caused  a  high  school  to 
be  opened  which  has  been  attended  by  50  pupils. 
A  detailed  estimate  of  the  funds  necessary  for  school  pur- 
poses was  made  by  this  body,  and  in  accordance  with  a 
request  communicated  to  the  county  board  by  the  secretary 
on  the  18th  day  of  August,  the  last  day  of  its  sitting  as  a 
board  of  equalization,  the  board  of  equalization,  as  the 
record  shows,  levied  the  three-mill  tax  recommended,  which 
was  spread  upon  the  tax  books  and  its  collection  begun. 

This  action  was  begun  on  November  29,  1915.  The  dis- 
trict court  found  that  the  equities  of  the  case  were  with 
tbe  defendants  and  dismissed  the  action. 

It  is  admitted  in  the  record  that  on  June  26, 1915,  there 
was  no  high  school  in  Bock  county  accredited  to  the  state 
university,  and  that  when  the  law  of  1915  was  adopted 
there  were  only  ten  counties  in  the  state  which  did  not 
have  a  twelfth  grade  high  school.  It  is  also  admitted 
that  the  three-mill  levy  for  a  county  high  school  was  not 
spread  upon  the  tax  list  covering  property  in  school  dis- 
trict No.  18,  which  is  the  school  district  of  Newport.  It 
is  shown  that  a  high  school  of  eleven  grades  was  in  exist- 
ence in  that  district  at  that  time ;  that  a  county  high  school 
has  been  maintained  in  Bassett  since  September  20,  1915 ; 
that  indebtedness  has  been  incurred;  that  50  pupils  are 
<»nrolled  and  49  in  attendance;  that  no  suit  was  brought 
to  restrain  the  action  of  the  board  of  regents  nor  to  re- 
strain the  collection  of  the  levy  until  this  action  was  begun, 
though  a  taxpayer  protested  to  the  board  at  the  time  of  the 
levy.    No  protest  was  ever  made  to  the  board  of  regents 
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with  respect  to  letting  of  contracts,  the  hiring  of  teachers, 
or  expenditure  of  money.  It  is  also  admitted  that  the 
plaintiff,  the  Chicago  &  North  Western  Railway  Company, 
had  no  notice  of  any  of  these  proceedings  nntil  Septem- 
ber, 1915,  and  that  the  notice  then  came  to  them  from  an 
independent  taxpayer  of  that  county. 

It  is  contended  that  there  was  no  board  of  regents  hav- 
ing power  to  act.  Acting  under  the  advice  and  direction 
of  the  state  superintendent,  a  third  member  was  appointed 
by  two  ex  officio  members,  and  the  three  acting  as  the  board 
of  regents  filled  the  vacancies.  When  the  three  members 
assumed  to  act  under  the  authority  of  the  statutes  as 
construed  by  the  state  superintendent,  and  did  act,  they 
constituted  at  least  a  de  facto  board  and  had  the  power  to 
fill  the  vacancies.  Bishop  v.  Fuller,  78  Neb.  259.  There 
was  therefore  a  qualified  board  of  regents  existing  which 
had  power  to  act  and  make  an  estimate  of  expenses.  The 
fact  that  the  estimate  made  by  the  board  was  communicat- 
ed in  a  somewhat  informal  manner  to  the  county  board  is 
a  mere  irregularity  and  is  not  a  jurisdictional  defect. 
State  V.  Wise,  12  Neb.  313. 

So' also  as  to  the  complaint  that  the  tax  was  levied  by  the 
board  of  equalization.  It  is  shown  that  the  levy  was  made 
by  a  majority  of  the  members  of  the  county  board.  The 
fact  that  from  a  misunderstanding  of  the  statute  the 
county  assessor  and  the  county  clerk  also  took  part  in  the 
proceedings  should  not  vitiate  the  levy.  The  statute  (Rev. 
St.  1913,  sec.  6456)  provides:  ^'The  county  board  of  equal- 
ization shall  adjourn  from  time  to  time  until  the  action  of 
the  state  board  of  equalization  and  assessment  shall  have 
been  had  and  certified  to  the  county  clerk,  and,  on  the 
last  day  of  sitting  as  a  board  of  equalization,  the  county 
board  shall  levy  the  necessary  taxes  for  the  current  year, 
including  all  *  *  *  school  district  ♦  ♦  ♦  taxes  re- 
quired by  law  to  be  certified  to  the  county  clerk  and  levie<l 
by  the  county  board."  The  language  of  this  section  is 
peculiar  and  is  enough  to  mislead  the  county  board  into 
the  idea  that  the  levy  must  be  made  by  the  county  board 
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while  sitting  as  a  board  of  equalization,  especially  since  the 
two  bodies  were  identical  until  by  the  new  revenue  law 
the  county  assessor  and  the  county  clerk  were  added  to  the 
board.  The  mere  fact  that  the  record  of  the  county  board 
shows  that  the  levy  was  made  when  the  board  was  sitting 
as  a  board  of  equalization  is  an  irregularity  which  does 
not  vitiate  the  tax  nor  afford  ground  for  an  injunction. 

To  determine  the  next  point  presented  requires  a  state- 
ment of  the  legislation  pertaining  to  county  high  schools. 
In  1907  the  legislature  passed  an  act  (Laws  1907,  ch.  122) 
the  purpose  of  which  was  to  permit  the  establishment  ot 
county  high  schools.  The  act  applied  to  all  counties  in 
the  state,  and  the  establishment  of  the  school  dependo<l 
upon  a  petition  to  the  county  board  and  the  result  of  an 
election  called  to  determine  whether  a  county  high  school 
should  be  established.  In  1911,  1913  and  1915  this  law 
was  amended.  In  1913  an  independent  act  was  also  passed 
entitled  "An  act  to  provide  for  the  organization  of  county 
high  schools  in  counties  not  having  a  twelfth  grade  high 
school"  Laws  1913,  ch.  252.  This  act  provided :  "The  county 
board  of  any  county  in  this  state  that  does  not  have  organ- 
ized within  the  borders  of  such  county  a  twelfth  grade 
high  school  accredited  to  the  state  university,  shall  be 
deemed  authorized  and  it  shall  become  their  duty  on  the 
first  Monday  of  June  to  call  a  meeting  of  all  the  directors 
of  the  several  school  districts  in  the  county  to  meet  at  the 
county  seat  to  elect  a  board  of  regents,  in  accordance  with 
the  provisions  of  law  governing  boards  of  regents  for 
county  high  schools,  and  which  provisions  shall  apply  to 
a  school  organized  by  the  county  commissioners  or  super- 
visors the  same  as  if  organized  as  now  provided  for  by  law. 
The  county  high  school  herein  provided  for  by  law  shall  be 
located  at  the  county  seat  of  such  county."  The  provisions 
of  the  former  act  relating  to  the  organization  of  county 
high  schools  established  by  petition  were  thus  adopted  and 
carried  forward  into  the  new  act.  In  1915  an  act  (Laws 
1915,  ch.l20)  was  passed  amending  sections  6819,  6833, 
Rev.  St.  1913,  and  also  repealing  sections  6820,  6821  and 
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6834.  The  first  section  of  this  act  purports  to  amend  the 
first  section  of  the  1907  act  by  making  the  establishment 
of  a  county  high  school  mandatory  in  counties  in  which 
"there  is  not  now  located  a  twelfth  grade  high  school  ac- 
credited the  state  university,"  and  the  second  section  per- 
tains to  the  right  to  vote  bonds  of  the  district.  The  sec- 
tions repealed  related  to  the  holding  of  an  election,  the 
declaration  of  the  result  by  the  county  board,  and  the 
right  to  vote  on  the  site  for  the  school.  None  of  these 
sections  includes  the  act  of  1913,  and  no  reference  to  that 
act  is  made.  The  act  of  1915  does  not  repeal  the  act  of 
1913  by  implication  since  its  provisions  are  not  inconsis- 
tent therewith;  and,  even  if  void  for  the  reasons  asserted 
by  plaintiffs  (which  we  do  not  decide),  it  affords  them 
no  aid  in  invalidating  the  tax  levy. 

It  is  also  contended  that  the  tax  exceeds  the  constitution- 
al limitation  which  prohibits  county  authorities  from 
assessing  taxes  the  aggregate  of  which  shall  exceed  |1.50 
per  flOO  valuation.  We  think  the  objection  id  not  tenable. 
The  county  high  school  district  is  a  separate  corporation, 
and  the  tax  levied  is  not  assessed  and  levied  for  county 
purposes,  but  by  the  county  board  acting  for  the  high 
school  district. 

It  is  said  the  statute  permits  the  exclusion  from  the  tax 
levy  of  any  district  which  certifies  to  the  board  of  regents 
on  or  before  the  15th  day  of  June  of  each  year  that  a 
course  of  study  beyond  eight  grades  has  been  prescribed 
for  the  school  for  the  ensuing  year,  and  provides  that 
tuition  shall  be  free  to  all  pupils  residing  in  the  county, 
and  therefore  that  the  tax  is  not  uniform,  but  discriminates 
in  favor  of  the  taxpayers  of  such  a  district  and  against 
those  outside  of  its  boundaries  and  is  void.  While  the 
means  to  attain  the  object  are  not  felicitous,  the  effect  of 
the  provision  is  the  same  as  if  the  legislature  had  in  so 
many  words  declared  that  all  portions  of  a  county  out 
side  the  limits  of  school  districts  in  which  "a  course  of 
study  beyond  the  first  eight  grades  has  been  prescribed  for 
the  school  for  the  ensuing  year"  shall  constitute  a  high 
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School  district.    There  can  be  no  question  of  its  power  to 
make  such  a  distinction.     The  trouble  is  with  the  pro- 
vision that  any  such  district  shall  not  be  taxed  if  its 
officers  so  certify  in  any  year  on  or  before  the  15th  day 
of  June.     Is  there  any  constitutional  inhibition  against 
allowing  a  district  to  separate  from  the  county  high  school 
district    by    increasing    its    course    of    study    and    so 
certifying?    We  think  not.    The  method  may  be  clumsy, 
but  it  is  not  for  the  court  to  set  it  aside.    With  respect  ^o 
the  provision  for  free  tuition  of  all  pupils  in  the  county, 
we  are  satisfied  this  provision  cannot  be  enforced  so  far 
as  it  applies  to  pupils  residing  in  districts  which  bear  no 
part  of  the  burden  of  taxation  for  the  support  of  the 
county  high  school.     High  School  District  v.   Ijvncaster 
County,  60  Neb.  147.    But  this  defect  is  a  minor  one.    Tt 
could  not  have  been  the  inducement  to  the  passage  of  the 
act  and  can  be  so  construed  without  interfering  with  the 
purpose  of  the  act,  viz.,  the  furnishing  of  means  to  obtain  a 
high  school  education  su£Bcient  to  prepare  students  for 
entrance  to  the  state  university  without  compelling  them 
to  leave  the  county  of  their  residence.    The  purpose  of  the 
act  is  laudable,  and  the  court  should  not  lightly  set  it 
aside  if  by  any  reasonable  means  it  can  be  so  construed 
as  to  uphold  its  validity.     Furthermore,  there  is  nothing 
in  the  record  to  show  that  any  pupil  from  the  omitted 
district  has  attended  the  county  high  school,  or  that  any 
portion  of  the  taxes  levied  against  the  plaintiff  or  any 
other  taxpayer  in  the  county  had  been  or  will  be  devoted 
to  the  education  of  any  pupil  from  that  district.     It  is  si 
well-established  rule  that  no  one  can  complain   that  a 
statute  is  unconstitutional  unless  he  is  injuriously  af- 
fected thereby,  and  that  the  courts  will  not  set  aside  a  law 
as  violative  of  the  Constitution  for  the  reason  that  there 
is  a  possibility  that  one's  interest  may  be  injuriously  af- 
fected in  the  future. 

It  is  argued  that  a  county  high  school  has  never  been 
established  by  the  board  of  county  commissioners;  that 
the  board  has  made  no  finding  that  a  twelfth  grade  high 
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Bchool  accredited  to  the  state  university  was  not  organized 
within  the  boundaries  of  the  county,  and  that,  prior  to 
the  levy,  school  district  No.  18  of  the  county  had  organized 
such  a  high  school  which  is  now  being  maintained  and 
was  in  process  of  organization  at  and  prior  to  June  26. 
We  are  of  opinion  that  the  legislature  established  a  high 
school  district,  and  not  the  board ;  that  when  the  fact  was 
patent  to  all  it  was  unnecessary  for  a  formal  finding  to 
be  made  by  the  county  board;  and  the  fact  that  it  made 
the  call  for  the  meeting  of  the  school  directors  was  suf- 
ficient evidence  prima  facie  that  no  such  school  existed. 
The  allegation  that,  prior  to  the  levy,  there  was  an  ac- 
credited high  school  in  the  county  is  absolutely  unsupport- 
ed by  the  evidence. 

The  local  conditions  in  Bock  county  are  such  as  to 
demonstrate  that  the  law  may  not  always  operate  fairly 
and  satisfactorily  to  the  people  of  a  county,  and  that  un- 
der its  provisions  it  is  possible  for  the  inhabitants  of  the 
county  seat  town  to  shift  the  burden  of  maintaining  the 
local  high  school  from  their  ow^n  shoulders  to  those  of  the 
people  of  the  county  at  large.  This  is  a  matter  for  legis- 
lative consideration.  The  court  is  not  authorized  to 
remedy  ill-considered  or  defective  legislation,  if  any  there 
be. 

We  are  unable  to  see  that  this  tax  is  levied  for  an  illegal 
or  unauthorized  purpose,  and  therefore  no  injunction  to 
restrain  its  collection  should  be  granted. 

The  judgment  of  the  district  court  is 

Affirmid. 
FAWGi3TT  and  Hameb^  JJ.,  dissenting. 
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Erba  J.  Phillips,  administeatrix,  appellee,  v.  Union 
Pacific  Railroad  Company,  appellant. 

FnxD  July  1,  1916.   No.  18762. 

L  lEastar  and  Berrant:  Injury  to  Servant :  Assumption  of  Risk: 
Plcadino.  "If  the  assumption  of  a  risk  not  usually  and  ordinarily 
incident  to  the  service  is  relied  on  as  a  defense  in  an  action 
against  the  master  for  negligence,  such  assumption  of  risk  must 
be  specially  pleaded."  Maxson  v.  Case  Threahing  Mfichine  Co., 
81  Neb.  646. 

2.  Dtmages.    A  verdict  for  $16,000  in  an  action  under  the  federal 

employers'  liability  act  on  behalf  of  a  widow  for  damages  for 
loss  of  support  by  reason  of  the  death  of  her  husband,  a  conduc- 
tor, who  was  earning  |11&  a  month  and  who  had  an  expectancy  of 
34  years,  plaintiff  being  younger,  held  not  so  large  as  to  indicate 
that  the  verdict  was  the  result  of  passion  or  prejudice,  nor  so 
clearly  excessive  as  to  Justify  interference  by  the  court 

3.  Jury:  Challknge.  "It  is  the  duty  of  the  trial  court  to  decide  as 
to  the  fact  of  qualification  of  a  Juror  challenged  for  cause  from 
a  consideration  of  his  entire  examination  and  such  other  evidence 
and  circumstances  as  tend  to  throw  light  upon  the  subject  The 
trial  court  in  determining  the  fact  of  qualification  is  not  confined 
to  the  answers  of  the  Juror  alone,  but  may  consider  his  appearance 
and  general  demeanor  while  undergoing  the  examination."  Bemis 
V,  City  of  Omaha,  81  Neb.  362. 

i  :  :  Review.    "In  such  a  case  the  ruling  of  the  trial 

court  in  deciding  a  challenge  for  cause  will  not  be  disturbed  un- 
less an  abuse  of  discretion  is  shown."  Bemit  v.  City  of  Omaha,  81 
Neb.  352. 

Appeal  from  the  district  court  for  Cheyenne  county : 
Hanson  M.  Qeimes,  Judge.    Afftrmed. 

Edson  Rich,  A.  G.  Ellick  and  B.  W.  Scandrett,  for  ap- 
pellant. 

Devoe  &  Sivenson  and  Wilcox  d  Halligan,  contra. 

Pawcett,  J. 

Prom  a  judgment  in  favor  of  plaintiff,  in  an  actioa 
brought  under  the  federal  employers'  liability  act  (35  U. 
8.  St.  at  Large,  ch.  149,  p.  65),  defendant  appeals. 
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Plaintiflf  is  the  administratrix  of  the  esfate  of  her  de- 
ceased husband,  Ray  C.  Phillips,  who  was  killed  March 
14,  1913,  while  employed  as  a  conductor  on  a  freight  train 
being  operated  by  defendant  between  Cheyenne,  Wyoming, 
and  Sidney,  Nebraska.  While  Phillips'  train  was  wait- 
ing on  a  siding  about  11  miles  west  of  Sidney,  it  was  run 
into  by  a  following  freight  train.  Phillips  and  the  rear 
brakeman,  Charles  M.  Cradit,  w^ere  in  the  caboose  at  the 
rear  of  Phillips'  train  and  were  killed.  A  judgment  in 
favor  of  Cradit's  administrator  was  recently  affirmed  by 
this  court.  Hadley  v.  Union  P.  R.  Co,,  99  Neb.  349.  The 
present  action  rests  upon  practically  the  same  evidence. 
Except  as  to  the  question  of  damages,  the  evidence  in  this 
case  was  read  from  testimony  given  in  the  Hadley  case. 
The  evidence  is  quite  fully  detailed  in  the  opinion  in  that 
case,  and  it  will  not  be  repeated  here.  Under  these  con- 
ditions, the  questions  of  defendant's  negligence,  and 
assumption  of  risk  are  controlled  by  the  case  cited.  New 
questions  presented  by  this  appeal  relate  to  the  giving  and 
refusing  of  instructions,  the  damages,  and  the  competency 
of  jurors. 

Complaint  is  made  of  the  instructions  given  by  the  court. 
With  one  or  two  exceptions  the  instructions  are  the  same 
as  those  given  and  approved  in  the  Hadley  case.  We 
find  no  error  in  the  additional  instructions  given. 

Complaint  is  also  made  of  the  refusal  of  the  trial  court 
to  give  instructions  requested  by  defendant.  Except  in 
regard  to  the  question  of  assumption  of  risk,  identical  in- 
structions were  requested  and  refused  in  the  Hadley  case, 
and  the  rulings  of  the  court  approved.  Instructions  were 
requested  to  the  effect  that  Phillips  assumed  all  dangers 
and  risks  which  were  open,  apparent,  known,  and  ap- 
preciated by  him  prior  to  the  wreck,  whether  such  dangers 
and  risks  resulted  from  the  negligence  of  defendant  or 
not.  The  trial  court  on  its  own  motion  gave  a  proper  in- 
struction relating  to  the  assumption  of  ordinary  risks. 
Risks  arising  from  the  employer's  negligence  are  not 
ordinary,  but  extraordinary,  risks.    Chicago ^  R.  L  &  P.  R. 
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Co.  V.  McCartjf,  49  Neb.  475;  Grimm  v.  Omaha  Electric 
lAght  d  Power  Co.,  79  Neb.  387.  The  defense  that  plain- 
tiff assumed  the  risks  of  defendant's  negligence  should 
have  been  specially  pleaded.  Evans  Laundry  Co.  v.  Craw- 
ford, 67  Neb.  153 ;  Maxson  v.  Case  Threshing  Machine  Co., 
81  Neb.  546. 

It  is  contended  that  the  verdict  and  judgment  are  ex- 
cessiTe.  The  verdict  was  for  |16,000.  At  the  time  of  his 
death  Phillips  was  30  years  of  age.  His  expectancy,  ac- 
cording to  the  table  of  mortality,  was  about  34  years.  His 
nidow  was  younger.  She  testified  that  for  two  years  pre- 
ceding his  death  he  had  earned  an  average  of  |113  month- 
ly. He  used  $25  in  paying  his  expenses  while  away  from 
home  at  his  work.  The  remainder  was  used  in  supporting 
himself  and  his  wife  and  in  buying  and  furnishing  a  home. 
On  cross-examination  she  testified  that  she  did  not  know 
what  his  pay  checks  were  for  any  month  in  1912  or  1913. 
Part  of  the  year  he  was  employed  as  a  brakeman,  and  for 
this  work  his  salary  was  considerably  less  than  when  he 
worked  as  a  conductor.  There  was  no  evidence  by  defend- 
ant tending  to  show  that  his  earnings  were  less  than  in- 
dicated by  plaintiffs  testimony.  The  verdict  has  been  ap- 
proved by  the  trial  judge.  A  recovery  of  |13,500  was 
allowed  in  the  Hadley  case  where  the  decedent  was  earn- 
ing from  |85  to  flOO  monthly.  The  verdict  cannot  be 
said  to  be  so  large  as  to  indicate  that  it  was  the  result  of 
passion  or  prejudice,  nor  can  we  say  that  it  is  excessive. 

It  is  contended  that  the  court  erred  in  overruling  de- 
fendant's challen^s  to  jurors.  One  of  the  acts  of  negli- 
gence relied  upon  by  plaintiff  was  the  operation  of  trains 
during  the  storm.  Chief  complaint  is  directed  against  a 
mling  of  the  trial  court  overruling  defendant's  challenge 
to  a  juror  who,  when  examined  in  chief,  expressed  the 
opinion  that  it  was  unsafe  to  operate  trains  during  the 
Btorm.  The  juror  was  examined  by  counsel  for  defendant 
and  plaintiff  and  by  the  court,  from  all  of  which  it  was 
developed  that  his  opinion  was  based  largely  upon  his 
observations  of  the  storm  at  his  home,  about  20  miles 


I 
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southeast  from  the  place  of  the  wreck.  In  answer  to  ques- 
tions by  the  court,  we  have  the  following:  "Q.  Do  you 
feel  that  your  opinion  or  impression  of  the  storm  as  it 
was  at  your  place  would  influence  you  in  your  judgment 
from  the  evidence  of  the  storm  at  the  point  of  the  wreck? 
A.  No.  sir;  it  would  not."  While  the  trial  court  might 
properly  have  sustained  the  challenge,  abuse  of  discretion 
has  not  been  shown.    The  rule  is : 

"It  is  the  duty  of  the  trial  court  to  decide  as  to  the  fact 
of  qualification  of  a  juror  challenged  for  cause  from  a 
consideration  of  his  entire  examination  and  such  other 
evidence  and  circumstances  as  tend  to  throw  light  upon 
the  subject.  The  trial  court  in  determining  the  fact  of 
qualification  is  not  confined  to  the  answers  of  the  juror 
alone,  but  may  consider  his  appearance  and  general  de- 
meanor while  undergoing  the  examination. 

**In  such  a  case  the  ruling  of  the  trial  court  in  deciding 
a  challenge  for  cause  will  not  be  disturbed  unless  an  abuse 
of  discretion  is  shown."  Bemis  v.  City  of  Omaha^  81  Neb. 
352. 

Abuse  of  discretion  in  deciding  the  challenges  for  cause 
has  not  been  shown.  Finding  no  prejudicial  error  in  the 
record,  the  judgment  of  the  district  court  is 

Affirmed. 
Sedgwick,  J.,  not  sitting. 


Theresa  Hauth  et  au,  appellees,  v.  John  Sambo  kt 

AL.,  appellants. 
Filed  July  1,  1916.    No.  18886. 

1.  Intozlcatlxig  Llqnora:  Action  fob  Damages:  Pabties.  Persons  en- 
gaged  in  seUing  intoxicating  liquors  under  a  license  are  Jointly 
and  severally  liable  for  all  damages  arising  from  such  traffic,  to 
the  causes  of  which  they  have  contributed,  and  such  liability  ex- 
tends to  the  sureties  upon  their  bonds.     All  such  persons  and 
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their  sureties  may  be  Joined  as  defendants  In  a  single  action  to 
recover  damages. 

2. :  Bonds  of  Licensees.  The  obligation  assumed  In  a  liquor  li- 
cense bond  Is  not  purely  contractual,  but  must  be  Interpreted  In  the 
Ught  of  the  provisions  of  the  law  regulating  the  liquor  traffic.  It 
is  not  a  bond  primarily  given  to  Indemnify  a  private  party,  though 
by  its  terms- private  parties  may  avail  themselves  of  Its  provisions. 
It  is  a  public  bond  given  to  the  state  as  a  condition  precedent  to 
engaging  in  the  liquor  traffic. 

t :  ^.    While,  under  the  law  of  suretyship,  a  bond  is, 

ss  a  general  rule,  recognized  to  be  purely  a  contract  which,  when 
prlTately  given  without  any  qualifying  laws,  is  to  be  strictly  con- 
strued and  not  extended  beyond  the  scope  of  the  obligation  ac- 
cording to  its  express  terms,  still  a  statutory  bond  to  the  public, 
given  for  the  observance  of  a  law  authorising  a  business  only  per- 
mitted under  specified  conditions  and  regulated  under  the  police 
power  of  the  state,  is  not  In  the  same  sense  strictly  contractual 
In  its  nature.  Andresen  v.  Jetter^  76  Neb.  520,  and  Bullivan  v, 
Radzuweit,  82  Neb.  657,  distinguished  and  limited. 

i  Witnesses:  Impeachment.  Where  a  party  takes  the  deposition  of 
a  witness,  and  such  witness  appears  at  the  trial,  and,  when  called 
to  the  witnessHstand,  surprises  the  party  calling  him,  by  testifying 
at  variance  with  his  testimony  as  given  in  his  deposition,  the 
party  calling  him  may,  after  Interrogating  him  as  to  the  state- 
ments previously  made,  use  the  deposition,  previously  taken,  for 
the  purpose  of  showing  such  inconsistent  statements. 

S.  Intoxicating  Iiiqnois:  Action  on  Bond:  Liability.  In  an  action 
upon  a  liquor  license  bond  by  a  widow  and  minor  children,  for 
damages  alleged  to  have  been  caused  by  the  death  of  their  husband 
and  father,  who,  while  in  a  state  of  intoxication,  caused  by 
liquors  furnished  him  by  the  principal  In  such  bond,  was  upon 
a  railroad  track,  or  in  snch  close  proximity  thereto  as  to  be 
struck  by  a  locomotive  and  killed,  the  question  of  negligence  on 
the  part  of  the  railroad  company,  or  contributory  negligence  on 
the  part  of  the  decedent,  is  immaterial. 

I.  Torts:   Joint  Tort-Feasobs :    Settlement:    Release.     "Settlement 

with  one  of  several  Joint  wrongdoers  and  payment  of  damages  is 

not  a  defense  to  an  action  against  another,  unless  it  was  agreed 

hetween  the  parties  to  the  settlement  that  such  payment  was  in 

full  of  all  damages  suffered.    If  the  settlement  is  in  writing,  oral 

evidence  is  competent  to  show  the  intention  of  the  parties  thereto 

In  an  action  against  one  not  a  party  to  the  settlement."    Fitzgerald 

«.  Vnion  Stock  Yards  Co.,  89  Neb.  393. 

100  Neb.— 11 
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7.  Intozlcatlxig  Uqaors:  Ctvil  Action:  Vebdict:  Judoicsnt.  The 
rule  announced  in  Bergmann  v.  Koehn,  99  Neb.  525,  that,  in  an 
action  against  a  saloon-keeper  and  his  sureties  for  damaeea. 
in  which  the  Jury  has  returned  a  verdict  against  both  defendants 
for  a  sum  in  excess  of  the  penalty  stipulated  in  the  bond,  the 
trial  court  has  power  to  render  Judgment  against  the  principal 
defendant  for  the  full  amount  of  the  verdict,  and  may  also  ren- 
der Judgment  against  the  surety  for  the  sum  stipulated  in  the 
bond,  is  reafOrmed  and  declared  to  be  the  settled  law  in  this  state 
upon  that  point 

6.  Appeal:  Habmless  Ebbor.  Other  assignments  of  error,  set  out  in 
the  opinion,  held  insufficient  to  warrant  interference  with  the 
judgment 

Appeal  from  the  district  court  for  Sarpy  county :  Jambs 
T.  Beglby,  Judge.    Affirmed. 

A.  8.  Ritchey,  W.  R.  Patrick  and  /.  J.  Dunn^  for 
appellants. 

W.  W.  SUibaughy  John  W,  Battin  and  A.  E.  Langdon, 
contra, 

Fawcett,  J. 

Action  by  the  widow  and  minor  children  of  Joseph 
Hauth,  deceased,  to  recover  damages  for  his  death,  which 
it  is  alleged  was  contributed  to  by  intoxicating  liquors 
furnished  him  by  defendant  Sambo  during  the  night  im- 
mediately preceding  his  death.  Sambo  was  a  retail 
liquor  dealer  in  the  city  of  Omaha,  and  defendant  Illinois 
Surety  Company  was  surety  on  his  bond.  The  action  w^as 
instituted  and  service  obtained  upon  the  surety  company 
in  Sarpy  county,  and  summons  sent  to  and  served  upon 
Sambo,  the  principal,  in  Douglas  county.  The  jury  re- 
turned a  verdict  against  both  defendants  for  |11,400. 
Judgment  was  entered  against  the  principal  for  the  full 
amount  of  the  verdict,  and  against  the  surety  for  |5,000, 
being  the  amount  of  the  penalty  fixed  in  the  bond.  De- 
fendants appeal. 

A  number  of  errors  are  assigned,  which  will  be  con- 
sidered in  the  order  in  which  they  are  argued  in  the  brief. 
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Is  the  Terdict  sustained  by  the  evidence?    The  evidence 
as  to  whether  or  not  Hauth  had  been  drinking  in  Sambo's 
saloon  during  the  night  preceding  his  death,  when  con- 
sidered in  connection  with  the  circumstances  shown,  can- 
not be  called  conflicting.     The  period  of  time  covereil 
by  the  evidence  is  from  about  8  o'clock  in  the  evening  of 
September  21, 1912,  until  early  in  the  morning  of  the  next 
day.    Plaintiff  testified  that  Hauth  was  in  Sambo's  saloon 
about  8  o'clock  in  the  evening ;  that  others  were  in  there 
drinking,  and  Hauth  was  there  with  them.    She  does  not 
testify  positively  that  she  saw  her  husband  drink,  but  she 
saw  beer  on  the  bar  at  the  time,  and  a  fair  inference  from 
hep  testimony  is  that  she  saw  the  others  drinking.    Her 
testimony  further  shows  that  about  10  o'clock  her  husband 
returned  to  the  house,  which  was  within  sight  of  the  saloon, 
got  his  gun,  and  returned  to  the  saloon,  with  the  declared 
intention  of  going  hunting  early  in  the  morning;    that 
when  he  left  home  at  that  hour  he  was  not  drunk;   that 
he  looked  all  right  to  her.    The  evidence  clearly  establishes 
the  fact  that  from  the  time  Hauth  returned  to  the  saloon 
at  10  o'clock  until  2  or  3  o'clock  in  the  morning,  when  he, 
in  company  with  John  Drabeck,  Sambo's  bartender,  and 
one  Dan  Kennedy,  started  on  their  hunting  trip.  Sambo's 
saloon  was  the  scene  of  a  drunken  carousal,  and  that  dur- 
ing all  of  that  time  Hauth  was  a  member  of  the  party; 
that  some  time  during  the  night  he  and  one  Veit  became  in- 
volved in  a   controversy  which  they  adjusted  by  a  fight 
outside  of  the  saloon.     The  story  told   by  some  of  de- 
fendants' witnesses  on  the  stand,  that  Hauth  was  sober 
when  he  and  his  two  companions  started  on  the  hunting 
trip  at  2  o'clock  in  the  morning,  is  too  incredible,  in  the 
face  of  the  facts  shown,  for  any  jury  to  believe.    As  we 
view  the  evidence,  aiid  as  the  jury  unquestionably  viewed 
it,  it  clearly  establishes  the  fact  that  Hauth  was  intoxi- 
cated when  he  was  struck  and  killed  by  the  locomotive; 
that  this  intoxication  was  produced  by  liquors  obtained  in 
Sambo's  saloon,  and  was  the  cause  of  his  losing  his  life. 
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The  second  point  argued  is  that  the  court  erred  in  over- 
ruling the  demurrer  of  each  of  the  defendants  on  the 
ground  of  misjoinder  of  causes  of  action.  The  contention 
is  that  there  was  one  cause  of  action  stated  against  the 
defendants  jointly  on  the  bond,  and  an  additional  one 
against  the  defendant  Sambo  upon  his  liability  as  a  re- 
tail liquor  dealer,  fixed  by  statute,  regardless  of  and  in 
addition  to  his  contract  obligation  set  forth  in  the  bon^l. 
Section  3849,  Rev.  St.  1913,  is  as  follows:  "No  person 
shall  be  licensed  to  sell  malt,  spirituous,  and  vinous 
liquors,  ♦  ♦  ♦  unless  he  shall  first  give  bond  in  the 
penal  sum  of  five  thousand  dollars,  payable  to  the  state  of 
Nebraska,  ♦  ♦  ♦  conditioned  that  he  will  not  violate 
any  of  the  provisions  of  this  chapter,  and  that  he  will  pay 
all  damages,  fines  and  penalties  and  forfeitures  which  may 
be  adjudged  against  him  under  the  provisions  of  this 
chapter.  ♦  ♦  ♦  Any  bond  taken  pursuant  to  this  section 
may  be  sued  upon  for  the  use  of  any  person,  or  his  legal  rep- 
resentatives, who  may  be  injured  by  reason  of  the  sellin.!; 
or  giving  away  any  intoxicating  liquor  by  the  person  so 
licensed  or  by  his  agent  or  servant." 

This  section  of  the  statute  is  clear  and  unambiguous. 
It  makes  the  furnishing  of  the  bond  a  condition  precedent 
to  the  obtaining  of  a  license  to  sell  intoxicating  liquors. 
It  is,  in  every  sense  of  the  word,  an  integral  part  of  the 
application  for  a  license.  The  surety,  who  signs  such  a 
lK)nd,  knows  at  the  time  of  doing  so  that  the  filing  of  the 
bond  is  one  of  the  necessary  conditions  which  must  be 
complied  with  before  the  license  is  issued.  The  surety  is, 
therefore,  in  every  true  sense  of  the  word,  a  party  to  the 
application.  He  is  charged  with  knowledge  of  the  fact 
that  the  signing  of  this  bond  renders  him  subject  to  be 
sued  upon  it  for  the  use  of  any  person,  or  his  legal  rep- 
resentative, who  may  be  injured  by  reason  of  the  selling 
or  giving  away  of  any  intoxicating  liquors  by  the  person 
so  licensed,  or  by  his  agent  or  servant.  He  knows  that 
the  bond  is  conditioned  that  his  principal  will  not  violate 
any  of  the  provisions  of  the  chapter  of  the  statute  relating 
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to  the  issuance  of  such  licenses,  and  that  the  principal 
will  pay  all  damages,  fines,  penalties  and  forfeitures  which 
may  be  adjudged  against  him  under  the  provisions  of  this 
chapter.  He  therefore  agrees  that,  to  the  amount  stated 
in  the  bond,  he  will  stand  liable  to  pay  all  such  damages, 
fines,  penalties  and  forfeitures  which  may  be  adjudged 
against  his  principal,  and  this,  too,  without  any  condition 
or  reservation  that  his  principal  must  be  first  proceeded 
against  He,  in  fact,  to  the  amount  stated  in  the  bond, 
makes  himself  a  joint  and  several  principal  as  to  all  persons 
who  may  be  injured  by  reason  of  the  selling  or  giving  away 
of  any  intoxicating  liquors  by  his  principal  himself,  or  by 
such  principal's  agent  or  servant.  It  will  be  seen  from 
this  that  a  surety  on  a  liquor  bond  occupies  a  different 
relation  to  such  a  bond  than  that  occupied  by  a  surety 
npon  ordinary  bonds,  and  the  rules  applicable  to  an  ordin- 
ary bond  cannot  be  applied  to  a  liquor  bond  with  the  same 
strictness  with  which  they  are  applied  to  ordinary  bonds. 
We  concede  that  under  the  rules  governing  recovery  in 
actions  on  ordinary  bonds  a  judgment  in  excess  of  the 
penalty  of  the  bond  would  be  erroneous.  In  Andreaen  r. 
Jetter,  76  Neb.  520,  and  Sullivan  v.  Badzuweit,  82  Neb. 
657,  the  implication  is  that  an  action  upon  a  saloon-keeper's 
bond  is  governed  by  the  same  principles  as  one  upon  an 
ordinary  bond.  In  those  cases,  however,  it  will  be  seen 
that  the  distinction  under  consideration  here  was  not  pre- 
sented or  discussed.  Where  the  distinction  has  been  con- 
sidered, we  think  the  courts  are  generally  holding  that  the 
nile  in  an  action  on  ordinary  bonds  does  not  apply  in 
actions  upon  liquor  bonds.  In  the  opinion  by  Maxwell,  J., 
in  Janes  t?.  Bates,  26  Neb.  693,  it  is  said :  "The  bond  is 
merely  a  mode  of  securing  satisfaction  for  the  injury.  In 
other  words,  the  bond  is  given  as  a  means  of  indemnifying 
persons  who  may  be  injured  by  the  saloon-keeper  furnish- 
ing intoxicating  liquors  to  another."  In  Wardell  v.  Mc- 
Connell,  23  Neb.  152,  we  held  that  principals  and  their 
sureties  upon  license  bonds  are  liable  to  an  action  for 
damages  jointly  with  the  principals  and  sureties  upon 
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other  bonds  of  a  like  character,  and  that  sureties  upon  the 
bond  of  a  licensed  rendor  of  intoxicating  liquors  are  liable, 
not  only  for  the  damages  resulting  directly  from  the  acts  of 
their  principals,  but  for  all  damages  to  which  such  acts 
contribute.  On  page  159  it  is  aaid :  "We  recognize  this 
as  a  radical  departure  from  the  general  law  governing 
principals  and  sureties,  but  that  it  is  in  accordance  with 
the  provisions  of  the  chapter  referred  to,  we  entertain  no 
doubt"  In  Horst  v.  Letvis,  71  Neb.  365,  we  held  that  per- 
sons engaged  in  selling  intoxicating  liquors  under  a  license 
in  this  state  are  jointly  and  severally  liable  for  all  dam- 
ages arising  from  such  traffic,  to  the  causes  of  which  they 
have  contributed,  and  that  such  liability  extends  to  the 
sureties  upon  their  bonds;  that  all  such  persons  and 
their  sureties  may  be  joined  as  defendants  in  a  single  action 
to  recover  damages.  In  the  opinion,  by  Mr.  Commissioner 
Ames  (p.  367),  it  is  said:  ^^Defendants  in  such  cases  are 
treated  both  by  the  statute  and  by  the  foregoing  decisions 
as  joint  wrongdoers,  but  the  statute  also  creates  a  right 
of  contribution  among  them,  an  element  unknown  to  the 
common  law  relative  to  joint  tortfeasors."  (p.  368)  "But 
Smith's  sureties  are  obligated  for  his  entire  obedience  to 
the  law,  and  are  liable,  not  only  for  his  several  or  separate 
breaches  of  it,  but  for  such  breaches  thereof,  or  liabilities 
thereunder,  as  he  may  have  committed  or  incurred  joint- 
ly with  other  licensees  under  the  liquor  act.  They,  there- 
fore, to  the  same  degree  as  their  principal,  had  an  interest 
in  the  action  adverse  to  the  plaintiffs,  were  proper  parties 
to  the  action,  and  were  properly  served  in  any  county  in 
the  state  to  which  a  summons  was  issued."  In  Kramer  v. 
Bankers  Surety  Co.,  90  Neb.  301,  we  held :  "The  sureties 
on  a  bond  given  under  the  provisions  of  section  6,  ch.  50, 
Comp.  St.  1909,  are  not  merely  nominal  parties  in  an  action 
on  the  bond,  but  have  such  an  interest  in  the  action  that 
an  action  on  the  bond  may  be  brought  against  them  in  any 
county  where  they  reside  or  may  be  found  and,  under 
section  65  of  the  Code,  a  summons  properly  issued  to  any 
other  county  for  service  on  their  principal."    In  Black, 
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Intoxicating  Liquors,  sec.  281,  it  is  said :  "The  action 
given  under  the  civil  damage  laws  is  entirely  statutory, 
and  hence  must  be  governed  wholly  by  the  provisions  of 
the  statute."  In  Squires  v.  Miller,  173  Mich.  304,  it  is  held : 
'The  obligation  is  not  purely  contractual,  but  must  be 
interpreted  in  the  light  of  the  provisions  of  law  regulating 
the  liquor  trade,"  In  the  opinion,  on  page  311,  it  is  said : 
'This  is  not  a  bond  primarily  given  to  indemnify  a  private 
party,  though  by  its  terms  private  parties  may  avail  them- 
selves of  its  provisions.  It  is  a  public  bond  given  to  the 
commonwealth  as  a  condition  precedent  to  engaging  in 
the  liquor  traffic,  a  business  which,  as  a  matter  of  public 
policy,  is  regulated  and  restricted  under  the  police  power 
of  the  state."  Again,  on  page  312,  it  is  said :  "While,  under 
the  law  of  suretyship,  a  bond  is,  as  a  general  rule,  recog- 
nized to  be  purely  a  contract  which,  in  its  nature,  when 
privately  given  without  any  qualifying  laws,  is  to  be  strict- 
ly construed  and  not  extended  beyond  the  scope  of  the 
obligation  according  to  its  express  terms,  still  a  statutory 
bond  to  the  public,  given  for  the  observance  of  a  law 
anthorizing  a  business  only  permitted  under  specified  con- 
ditions and  regulated  under  the  police  power  of  the  state, 
is  not  in  the  same  sense  strictly  contractual  in  its  nature. 
Its  characteristics  are  also,  and  perhaps  to  a  greater  de- 
gree, statutory.  It  is  to  be  read  and  construed  and  en- 
forced in  connection  with  and  according  to  the  statute 
pursuant  to  which  it  is  given,  and  should  be  interpreted 
according  to  the  purpose,  intent,  and  meaning  of  the 
l^slative  enactment." 

In  order  that  there  may  be  no  doubt  in  the  future  as  to 
the  rule  in  actions  on  liquor  bonds,  the  rule  announced  in 
the  Jetter  and  Radzuweit  cases  will  be  considered  as  limit- 
ed to  actions  on  ordinary  bonds. 

In  Bergmann  v.  Koehn,  99  Neb.  525,  we  held:  "In  au 
action  against  the  saloon-keeper  and  his  surety  for  dam- 
ages, in  which  the  jury  has  returned  a  verdict  against 
both  defendants  for  |9,000,  the  trial  court  has  the  power 
to  render  a  judgment  against  the  principal  defendant  for 
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the  full  amount  of  the  verdict,  and  may  also  render  judg- 
ment against  the  surety  for  the  sum  of  |5,000,  which  is 
the  amount  for  which  the  surety  company  is  liable  on  its 
bond."  A  motion  for  rehearing  was  filed  in  that  case,  which 
we  have  held  until  the  question  there  decided  could  be  re- 
examined in  the  case  at  bar,  which  had  been  argued  and 
submitted  at  the  time  such  motion  for  rehearing  had  been 
filed.  Under  the  authorities  above  cited,  and  after  a  care- 
ful re-examination  of  the  question,  we  now  rea£Brm  the 
above  holding  in  Bergmann  v,  Koehn  and  announce  it  as 
the  settled  law  upon  that  point  in  this  court. 

The  third  assignment  is  that  the  court  erred  in  giving 
instruction  No.  8,  which  defines  the  term  "intoxication.^' 
While  the  definition  of  the  term  is  not  quite  as  explicit  as 
it  might  be,  it  could  not  have  prejudiced  the  jury,  for  the 
reason  that  the  evidence  of  intoxication  was  so  strong  that 
the  jury  could  not  have  beennnisled  by  the  definition 
given. 

The  fourth  assignment  assails  instruction  No.  5,  given 
by  the  court,  which  told  the  jury  that  the  liability  of  a 
surety  upon  the  bond  of  a  liquor  dealer  is  coextensive  with 
that  of  the  principal,  and  that  their  verdict  with  respect 
to  the  surety  company  should  be  the  same  as  their  verdict 
as  to  the  principal.  The  surety  company  cannot  complain 
of  this  instruction,  for  the  reason  that,  to  the  extent  of  the 
X)enalty  named  in  the  bond,  its  liability  was  coextensive 
with  that  of  the  principal,  and  the  court  in  entering  judg- 
ment limited  its  liability  to  that  sum.  Defendant  Sambo 
cannot  complain,  as  his  liability  was  not  limited  by  the 
bond. 

The  fifth  assignment  challenges  instruction  No.  10,  given 
by  the  court,  in  which  the  jury  were  told  that  it  was  not 
material  whether  the  employees  of  the  railroad  company 
were  negligent  or  not,  or  whether  or  not  the  railroad  cora- 
I>any  was  liable  for  damages,  if  any,  sustained  by  plain- 
tiff; that  the  question  for  the  jury  to  determine  was 
whether  the  deceased  was  intoxicated  at  the  time  of  his 
death,  and  whether  the  defendant  Sambo  furnished  the 
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intoxicating  liquor,  or  some  part  thereof,  and  whether  in 
consequence  of  such  intoxication  Hauth  lost  his  life.  It 
is  claimed  that  this  instruction  was  not  applicable  to  the 
case,  and  that  the  case  of  Cornelius  v.  Hultman,  44  Neb. 
441,  from  which  the  instruction  was  taken,  was  an  entirely 
different  case  from  the  one  at  bar.  It  is  said  this  instruc- 
tion was  an  invitation  to  entirely  disregard  the  defense 
set  np  in  the  answers  of  the  defendants  that  plaintiff  had 
made  claim  against  the  railroad  company  and  had  received 
fall  settlement  and  satisfaction  for  -all  loss  and  damage 
sustained  by  her  by  the  death  of  Joseph  Hauth.  We  think 
the  instruction  was  proper.  As  stated  by  counsel  for  plain- 
tiflf  in  their  brief,  the  question  is  whether  the  liquor 
furnished  Hauth  contributed  to  his  injury  and  death ;  that 
it  is  immaterial  whether  he  was  guilty  of  contributory 
n^ligence  in  relation  to  the  railroad,  or  whether  the  rail- 
road was  negligent.  We  think  that,  if  Hauth's  getting 
upon  the  railroad  track,  or  in  such  close  proximity  to  it 
as  to  receive  the  injury  which  caused  his  death,  was  the 
result  of  intoxication  from  liquors  obtained  in  Sambo's 
saloon,  the  question  of  negligence  or  contributory  neg- 
ligence is,  as  the  court  stated,  immaterial. 

In  the  sixth  assignment  instruction  No.  17  is  complained 
of.  It  told  the  jury  that  if  they  found  for  the  plaintiff 
they  would  determine  the  amount  of  the  damages  to  which 
plaintiff  was  entitled  under  the  evidence,  and  deduct  from 
said  amount  the  sum  which  the  evidence  shows  had  been 
paid  plaintiff  by  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  to  wit,  the  sum  of  |1,100,  and  render  a 
verdict  for  the  remainder.  The  complaint  to  this  instruc- 
tion is  that  but  one  injury  resulted  in  this  case,  viz.,  the 
death  of  Hauth;  that  plaintiff  was  entitled  to  only  one 
satisfaction  for  the  loss  sustained  by  his  death,  and  that 
she  obtained  that  satisfaction  from  the  railroad  company. 
There  can  be  no  controversy  over  the  rule  of  law  invoked, 
but  we  think  it  is  not  applicable  here.  The  contract  of 
settlement  between  plaintiff  and  the  railroad  company  is 
before  us.    It  shows  upon  its  face  that  it  is  a  compromise 
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settlement  made  by  plaintiff  in  the  face  of  a  probably  well- 
grounded  denial  by  the  railroad  company  of  all  liability. 
On  this  kind  of  a  settlement  plaintiff  accepted  from  the 
railroad  company  $1,100.  The  agreement  nowhere  recites 
that  plaintiff  released  other  joint  tort-feasors,  or  that  the 
amount  for  which  she  compromised  her  claim  with  the 
Burlington  road  was  the  full  amount  of  her  damages. 
This  point  is  ruled  adversely  to  defendants'  contention  in 
Fitzgerald  v.  Umon  Stock  Ya/rds  Co.,  89  Neb.  393. 

The  seventh  assignment  is  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  defendants.  In  the  light  of 
what  has  been  said,  nothing  need  be  added  here. 

The  eighth  and  ninth  assignments  relate  to  the  witnesses 
Fox  and  Veit,  who  on  the  trial  testified  directly  at  variance 
with  the  testimony  which  they  had  given  a  short  time  prior 
thereto  in  depositions.  They  were  interrogated  as  to  their 
contradictory  statements  in  the  depositions,  and  either 
denied  making  them  or  said  they  "did  not  remember." 
Counsel  for  plaintiff  were  then  permitted  to  show  this  dif- 
ference in  their  testimony  by  calling  the  stenographer  who 
took  the  depositions.  These  two  assignments  involved  the 
question  of  the  right  of  the  court  to  permit  a  party,  who 
has  been  taken  by  surprise  on  the  trial  by  having  a  witness 
whom  he  has  introduced  testify  contrary  to  statements 
made  by  such  witness  to  counsel  prior  to  the  trial,  to 
impeach  his  own  witness.  It  is  contended  that  this  cannot 
be  done.  Many  authorities,  in  addition  to  those  cited, 
could  be  found  showing  that  to  be  the  general  rule;  but, 
like  all  general  rules,  it  has  its  exceptions.  The  exception 
to  the  rule  is  well  sustained  in  Selover  v.  Bryant,  54  Minn. 
434,  and  in  the  note  to  the  case  in  21  L.  R.  A.  418,  and  in 
Doran  v.  Waterloo,  C.  F.  S  N.  R.  Co.,  170  la.  614. 

The  tenth  assignment  assails  the  refusal  of  the  court  to 
give  instruction  No.  9,  requested  by  defendants,  by  which 
the  court  was  requested  to  tell  the  jury  that,  if  they  found 
from  all  the  circumstances  and  evidence  in  the  case  that 
the  accident  which  caused  the  death  of  Hauth  would  have 
happened  whether  he  was  intoxicated  or  sober,  and  that 
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the  liquor  furnished  by  defendant  Sambo,  if  any  was  fur- 
nished, did  not  contribute  to  the  accident,  then  their  verdict 
should  be  for  the  defendants.  The  first  point  in  this  in- 
struction called  for  speculation  on  the  part  of  the  jury, 
and  the  second  point  is  properly  covered  by  the  instructions 
given  by  the  court. 

The  eleventh  assignment  complains  of  the  refusal  of  the 
court  to  give  instruction  No.  6,  requested  by  defendants, 
as  follows:  "You  are  instructed  that  the  plaintiffs  are  not 
entitled  to  recover  damages  for  the  loss  of  the  society  and 
companionship  of  the  husband  and  father,  nor  for  injuries 
to  the  feelings  and  sentiments  caused  by  the  intoxication 
and  drunkenness  of  the  husband  and  father,  nor  can  dam- 
ages be  allowed  by  way  of  compensation  for  grief,  wounded 
feelings  and  disappointed  hopes."  By  instruction  No.  16, 
given  by  the  conrt  on  its  own  motion,  the  jury  were  correct- 
ly told  just  what  things  they  might  consider  in  determining 
the  amount  of  the  damages  to  be  awarded  in  case  they 
found  for  plaintiff,  and  concluded  with  this  statement: 
'•'But  in  no  event  can  the  amount  of  damages  exceed  the 
value  to  plaintiffs  of  the  support  of  deceased,  which  was 
lost  to  them  through  his  death."  No  claim  is  made  in  the 
petition  for  damages  on  any  of  the  grounds  stated  in  tlie 
requested  instruction.  The  instruction  was  properly  re- 
fused. 

The  final  assignment  assails  instructions  4,  10  and  14, 
given  by  the  court,  on  the  ground  that  they  are  contradic- 
tory, misleading  and  inconsistent  We  are  unable  to  agree 
with  counsel  upon  this  point. 

Finding  no  prejudicial  error  in  the  record,  the  judgment 
of  the  district  court  is 

Affirmed. 

Hamee^  J.,  not  sitting. 
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JosBPH  R.   Dohner,  apfellbb,  v.   John  M.  Barr^  ap- 
pellant. 

Piled  July  1,  1916.   No.  18889. 

Appeal:  Coioxicniro  Evidencb.  "Where  the  evidence  is  conflicting  and 
the  judgment  is  supported  by  competent  eyidence»  it  will  not 
be  disturbed,  even  though  a  different  conclusion  might  have  been 
reached."    Burwell  Irrigation  Co.  v,  Lashmett,  59  Neb.  605. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

R.  0.  Williams,  for  appellant. 

W.  C.  Frampton,  contra. 

Fawcbtt,  J. 

Action  to  recover  a  balance  of  |50  for  money  loaned. 
Plaintiff  recovered,  and  defendant  appeals. 

The  errors  assigned  are  that  the  court  by  its  instructions 
to  the  jury  eliminated  defendant's  plea  of  payment;, that 
the  court  refused  to  give  certain  instructions  requested  by 
defendant;  that  the  court  neglected  to  give  any  instruction 
covering  defendant's  theory  that  the  money  had  been  paid ; 
and  that  the  verdict  is  not  sustained  by  suflScient  evidence. 
The  evidence  is  in  sharp  conflict.  It  would  have  sustained 
a  verdict  either  way.  The  jury  accepted  the  testimony  of- 
fered by  plaintiff,  and  an  experienced  district  court,  who 
saw  the  witnesses  upon  the  stand  and  heard  them  testify, 
approved  the  verdict  by  entering  judgment  upon  it.  This 
must  be  held  conclusive  on  the  question  of  the  sufficiency 
of  the  evidence. 

We  have  examined  the  instructions  given  by  the  court, 
also  those  requested  by  defendant,  and  are  unable  to  dis- 
cover any  error  either  of  omission  or  commission.     The 
defendant's  plea  of  payment  w^as   properly   submitted. 
Everything  requested  by  defendant  in  instructions  refused. 
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which  was  proper  to  go  to  the  jury,  was  covered  by  the 
court's  instructions.  The  instructions  we  think  fairly 
covered  defendant's  theory  that  the  money  had  been  re- 
paid. 

Finding  no  prejudicial  error  in  the  record,  the  judgment 
of  the  district  court  is 

Affirmed. 
Sbdgwick^  J.i  not  sitting. 


W.  H.  Latham  bt  al.,  appbllses^  v.  Chicago,  Burlington 
&  QuiNCY  Railroad  Company  bt  al.,  appellees;  David 
C.  Ballantine  et  al.,  interveners  and  appellants. 

Filed  July  1,  1916.   No.  18905. 

1.  Ptttiea:  Intebvenebs.  "To  authorize  a  party  to  intervene,  he 
must  have  an  interest  of  such  a  direct  and  immediate  character 
that  he  wUl  either  gain  or  lose  by  the  direct  legal  operation  of 
and  eftect  of  the  judgment  This  interest  must  be  one  arising  from 
a  claim  to  the  subject-matter  of  the  action  or  some  part  thereof, 
or  a  lien  upon  the  property  or  some  part  thereof  Kanaat  d  C. 
?.  R,  Co.  V.  Fitzgerald,  33  Neb.  137,  142. 

2.  Drainage  Districts:  OBJEcnoNS  to  Obganization:  iNTERyExTioN. 
Upon  the  hearing  of  objections  to  the  organization  of  a  drainage 
district  by  the  district  court,  owners  of  lands  outside  of  the  pro- 
posed district  who  have  not  been  made  parties  to  the  proceeding, 
who  refuse  to  become  members  of  the  district,  and  whose  lands 
are  not  subject  to  assessment  for  the  cost  of  the  proposed  improye- 
ments,  cannot  Intenrene  and  object  to  the  organization  of  the  dis- 
trict on  the  ground  that  the  construction  of  the  drainage  im- 
proyements  will  injure  their  lands  which  adjoin  a  stream  below 
the  outlet  of  the  proposed  drainage  ditch.    Rev.  St  1913,  sec.  1799. 

Appeal  from  the  district  court  for  Frontier  county: 
Leslie  Q.  Hurd,  Judge.    Affirmed. 

J.  A.  Williams,  for  appellants. 

Byron  Clark,  W.  H.  Latham  and  L.  H.  Cheney,  contra. 
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Fawcett,  J. 

Plaintiflfs,  who  are  owners  of  Swamp  and  overflowed 
lands  traversed  by  Medicine  creek,  filed  with  the  clerk  of 
the  district  court  for  Frontier  county  articles  of  associa- 
tion for  the  organization  of  a  drainage  district.  Rev.  St. 
1913,  sees.  1797-1865.  Summons  was  served  upon  the 
Chicago,  Burlington  &  Quincy  Bailroa4  (Company  and 
upon  Frontier  county,  the  other  owners  of  land  within  the 
proposed  district.  A  number  of  owners  of  lands  below 
the  proposed  drainage  ditch  intervened  and  challenged 
the  right  of  plaintiffs  to  form  the  proposed  district.  After 
a  hearing,  the  district  court  authorized  the  formation  of 
the  drainage  district,  and  the  interveners  have  appealed. 

In  the  district  court  plaintiffs  challenged  the  right  iif 
interveners  to  oppose  the  formation  of  the  drainage  dis- 
trict. Interveners  are  not  the  owners  of  real  estate  within 
the  proposed  district,  and  their  lands  will  not  be  assessed 
to  pay  the  cost  of  the  drainage.  Though  requested  to  do 
so,  they  have  refused  to  join  with  plaintiffs  in  the  organi- 
zation of  a  drainage  district.  Medicine  creek  flows  east- 
ward and  southerly  in  a  tortuous  channel  through  the 
lands  of  plaintiffs  and  on  through  the  lands  of  interveners. 
The  proposed  drainage  ditch,  including  the  lateral,  is  two 
and  a  half  miles  long.  It  taps  the  creek  on  lands  of  plain- 
tiffs and  returns  to  the  creek  before  leaving  their  lands. 
The  ditch  has  the  same  carrying  capacity  as  the  creek,  but 
shortens  the  distance  about  one-half.  Interveners  chal- 
lenge the  right  of  plaintiffs  to  organize  a  drainage  district 
on  the  ground,  among  others,  that  the  straightening  of  the 
channel  will  so  accelerate  the  flow  of  the  water  in  the  creek 
as  it  crosses  interveners'  lands  that  it  will  wash  and  over- 
flow the  same,  and  also  deprive  them  of  the  benefits  of 
subirrigation.  Are  interveners  entitled  to  object  to  the 
formation  of  the  drainage  district  on  the  alleged  ground 
that  the  construction  of  the  drainage  ditch  will  be  to  their 
damage  as  owners  of  land  adjoining  the  creek  below  the 
outlet  of  the  ditch?  Interveners  contend  that  their  action 
is  authorized  by  the  statute,  which  provides: 
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*'Any  person  who  has  or  claims  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties  to  an 
action,  or  against  both,  in  any  action  pending  or  to  be 
brought  in  any  of  the  courts  of  the  state  of  Nebraska,  may 
become  a  party  to  an  action  between  any  other  persons  or 
corporations,  either  by  joining  the  plaintiff  in  claiming 
what  is  sought  by  the  petition,  or  by  uniting  with  the  de- 
fendants in  resisting  the  claim  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both  the  plaintiff  and  de- 
fendant, either  before  or  after  issue  has  been  joined  in  the 
action,  and  before  the  trial  commences."  Rev.  St.  1913, 
sec.  7609. 

This  section  must  be  read  in  connection  with  the  pro- 
visions of  the  drainage  act.  The  act  provides  for  the  filing 
of  articles  of  association  showing,  among  other  matters, 
the  boundaries  of  the  proposed  district,  the  names  of 
owners  signing  the  articles,  and  a  description  of  the  real 
estate  within  the  proposed  district,  and  the  names  of 
owners  of  real  estate  within  the  district  benefited  by  the 
proposed  construction  who  refused  to  sign  the  articles. 
Rev.  St  1913,  sec.  1797.  Notice  of  the  proposed  organ- 
ization must  be  given  to  all  owners-  of  land  within  the  dis- 
trict who  have  not  signed  the  articles  of  association.  Rev. 
St.  1913,  sec.  1798.    The  statute  further  provides : 

"All  owners  of  real  estate  situated  in  the  proposed  dis- 
trict who  have  not  signed  the  articles  of  association  and 
who  may  object  to  the  organization  of  the  drainage  district, 
after  having  been  duly  summoned  shall,  on  or  before  the 
second  day  of  the  term  of  court  to  which  they  have  been 
summoned  to  appear,  file  their  objection  or  objections  in 
writing,  if  any  they  may  have,  why  such  drainage  district 
shonld  not  be  organized  and  declared  a  public  corporation 
of  this  state,  and  why  their  land  will  not  be  benefited  by 
drainage,  and  should  not  be  embraced  in  the  drainage  dis- 
trict and  liable  to  taxation  for  draining  the  same;  and 
all  such  objections  shall  be  heard  by  the  court  in  a  summary 
manner,  without  any  unnecessary  delay,  and,  in  case  such 
objections  are  overruled,  the  district  court  shall,  by  its 
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order  duly  entered  of  record,  duly  declare  the  drainage 
district  a  public  corporation  of  this  state.  •  •  •  And 
in  case  any  owner  of  such  real  estate  shall  satisfy  the  court 
that  his  real  estate,  or  a  part  thereof,  has  been  wrongfully 
included  in  the  district,  and  will  not  be  benefited  thereby, 
then  the  court  may  exclude  such  real  estate  as  will  not  be 
benefited,  and  declare  the  remainder  a  district  as  prayed 
for."  Kev.  St.  1913,  sec.  1799. 

The  intent  of  the  statute  is  that  upon  the  hearing  by 
the  district  court  the  proceedings  shall  be  ^4n  a  summary 
manner,  without  any  unnecessary  delay."  Provision  is 
made  for  hearing  the  objections  of  owners  of  real  estate 
within  the  district.  The  statute  does  not  contemplate  that 
the  question  of  the  rights  and  liabilities  of  the  district  to 
third  persons  shall  be  determined  in  such  proceeding.  It 
is  not  intended  that  landowners  without  the  district  who 
will  not  be  assessed  for  the  cost  of  the  improvements  shall 
prevent  the  organization  of  a  drainage  district  by  land- 
owners consenting  to  be  assessed  for  the  cost  of  the  im- 
provements. The  drainage  act  does  not  contemplate  that 
the  question  of  damages  raised  by  third  persons  shall  be 
decided  at  the  hearing  upon  the  application  for  the  forma-- 
tion  of  a  district,  and  the  statute  permitting  intervention  is 
not  applicable.  "To  authorize  a  party  to  intervene,  ne 
must  have  an  interest  of  such  a  direct  and  immediate  char- 
acter that  he  will  either  gain  or  lose  by  the  direct  legal 
operation  of  an  effect  of  the  judgment.  This  interest  must 
be  one  arising  from  a  claim  to  the  subject-matter  of  the 
action  or  some  part  thereof,  or  a  lien  upon  the  property  or 
some  part  thereof."  Kansas  &  C.  P.  R.  Co.  v.  Fitzgerald, 
33  Neb.  137,  142. 

Zumhro  v.  Pamin,  141  Ind.  430,  and  State  v.  Board  of 
County  Commissioners,  98  Minn.  89,  relied  upon  by  inter- 
veners, were  decided  under  drainage  laws  containing  dif- 
ferent language.  Whether  the  construction  of  the  ditch 
would  wrongfully  damage  interveners  as  alleged  is  a  ques- 
tion to  be  decided  in  other  proceedings.  The  statute  pro- 
vides that  the  district  may  be  sued,  and  that  it  "shall  be 


Vol.  100]  JANUARY  TERM,  1916.  177 


Johnflon  y.  Lane. 


liable  for  all  injuries  and  damages  caused  by  the  construc- 
tion of  said  drainage  improvements  arising  by  virtue  of 
contract  or  tort"  Rev.  St.  1913,  sec.  1864.  The  district  is 
given  the  power  of  eminent  domain  to  acquire  rights  of 
way  whether  within  or  without  the  district.  Rev.  St.  1913, 
sees.  1816,  1817.  Rights  of  landowners  without  the  dis- 
trict may  be  protected  in  proper  proceedings.  The  trial 
court  properly  found  against  interveners.  Owners  of  real 
estate  within  the  district  are  not  opposing  the  formation 
of  the  district,  and  questions  presented  by  interveners  re- 
lating to  the  l^ality  of  the  organization  need  not  be  de- 
cided on  this  appeal. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Sidney  G.  Johnson^  appellant,  v.  Chables  C.  Lane,  ap- 
pellee. 

Filed  July  1, 1916.    No.  18936. 

1.  Appeal:  Conflictino  Evidence.  "Where  the  evidence  is  conflicting 
and  the  Judgment  is  supported  by  competent  evidence,  it  will  not 
be  disturbed,  even  though  a  difl!erent  conclusion  might  have  been 
reached."  Burtoell  Irriffation  Oo.  v.  Lashmett,  59  Neb.  605. 

1  • :  Harmless  Ebbob.    "To  warrant  the  reversal  of  a  Judgment, 

it  must  affirmatively  appear  from  the  record  that  the  ruling  with 
respect  to  which  error  is  alleged  was  prejudicial  to  the  rights 
of  the  party  complaining."    Do&ry  t?.  Western  Mfg.  Co.,  58  Neb.  667. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup^  Judge.    Affirmed. 

Sutton,  McKenaie  &  Cox,  for  appellant. 
John  J.  Sullivan  and  W.  R.  Mitchell^  contra. 

100  Neb.— 12 
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Fawcett^  J. 

From  a  judgment  of  the  district  court  for  Douglas  coun- 
ty, for  damages  claimed  by  plaintiff  to  have  been  suffered 
by  reason  of  fraudulent  misrepresentations  of  the  defend- 
ant with  respect  to  certain  real  estate  in  the  states  of 
Kansas  and  Oklahoma,  for  which  plaintiff  exchanged  a 
stock  of  implements  owned  by  him  in  Clifton,  Kansas, 
plaintiff  appeals. 

Defendant  was  a  real  estate  broker,  and  as  such  was 
representing  the  owners  of  the  Kansas  and  Oklahoma 
lands.  He  negotiated  the  exchange  for  his  principals  with 
plaintiff.  The  transaction  was  completed  and  the  prop- 
erties duly  exchanged.  Plaintiff  now  complains  that  the 
lands  were  not  of  the  quality,  quantity  and  value  repre- 
sented by  defendant,  and  prays  for  damages  by  reason 
thereof  in  the  sum  of  $11,000.  The  answer  is  a  general 
denial.  More  than  20  witnesses  were  examined  at  the 
trial.  Their  testimony  is  set  out  in  a  bill  of  exceptions 
of  over  300  pages.  On  every  material  point  in  the  case  it  is 
in  sharp  conflict.  A  careful  examination  of  it  shows  that 
it  is  ample  to  have  sustained  a  verdict  either  way.  In 
arriving  at  a  verdict  either  way,  the  jury  would  be  com- 
pelled to  entirely  discredit  many  of  the  witnesses  on  one 
side  or  the  other.  This  was  clearly  the  province  of  the 
jury  who  saw  13  of  the  22  witnesses  upon  the  witness- 
stand  and  heard  them  testify.  We  must  accept  their  judg- 
ment on  this  point. 

Complaint  is  made  of  some  of  the  instructions  given  by 
the  court.  The  action  is  grounded  on  alleged  fraudulent 
misrepresentations  of  the  defendant.  The  jury  found  for 
the  defendant.  By  that  verdict  they  have  said  that  the 
defendant  is  not  guilty  of  having  made  the  fraudulent  mis- 
representations charged.  In  reaching  this  conclusion  they 
have  accepted  the  testimony  of  the  witnesses  offered  by 
defendant  as  true.  This  fact  being  established,  then, 
when  the  instructions  are  applied  to  that  evidence,  they 
contain  no  prejudical  error. 
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Complaint  is  especially  made  of  instruction  No.  7,  given 
by  tie  court.  By  this  instruction  the  court  told  the  jury 
that  one  Jesse  T.  Parker  was  the  agent  of  plaintiff  and 
acted  as  such  in  assisting  to  consummate  the  transaction 
between  plaintiff  and  the  owners  of  the  property  repre- 
sented by  defendant^  and  that  it  was  the  duty  of  an  agent 
to  communicate  to  his  principal  every  fact  affecting  a 
transaction,  entrusted  to  his  care,  which  comes  to  his 
knowledge  in  the  course  of  and  during  its  performance, 
"and,  unless  it  is  shown  that  the  agent,  with  the  knowledge 
of  the  adverse  party,  has  acted  fraudulently  under  such 
circumstances  as  to  apprise  the  latter  that  facts  com- 
municated to  the  agent  have  not  been,  and  probably  will 
not  be,  communicated  by  him  to  his  principal,  or  the  ad- 
verse party  is  in  some  way  implicated  with  the  default  of 
the  agent,  this  duty,  in  an  action  between  the  principal 
and  the  adverse  party,  the  agent  is  conclusively  presumed 
to  have  obeyed."  It  is  contended  that  this  instruction  was 
prejudicial,  for  the  reason  that  no  restriction  of  any 
nature  was  named  therein.  We  do  not  deem  it  necessary 
to  enter  upon  a  discussion  of  the  instruction.  We  are 
relieved  of  that  burden  by  what  is  stated  by  plaintiff  in 
his  brief.  It  is  there  said :  "There  is  nothing  in  the  record 
to  indicate  that  Mr.  Parker  was  employed  by  the  defend- 
ant to  inspect  and  place  a  value  upon  the  property  which 
plaintiff  was  to  receive.  In  fact,  the  principal  himself 
was  taken  to  view  the  property  and  made  the  inspection 
for  himself."  In  the  light  of  this  admission,  we  are  not 
surprised  that  the  jury  found  for  the  defendant  on  the 
question  of  fraudulent  misrepresentations  by  defendant 
as  to  the  character,  value  and  quantity  of  the  lands  which 
plaintiff  was  to  receive  in  the  transaction.  Having  made 
the  inspection  himself,  and  there  being  no  claim  that  he 
vag  not  shown  the  land  involved  in  the  proposed  exchange, 
the  instruction  given  was  without  prejudice. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
three  instructions  requested  by  plaintiff.  All  three  of 
these  instructions  related  to  the  question  of  the  measure  of 
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damages  in  the  event  that  the  jury  found  for  plaintiff. 
The  jury  having  found  for  defendant,  error,  if  any,  in  the 
refusal  to  give  these  instructions  would  be  without  preju- 
dice. 

We  have  gone  over  appellant's  brief  three  times,  and 
have  made  a  careful  examination  of  the  record  for  the 
purpose  of  satisfying  ourselves  that  no  fraud  was  com- 
mitted by  defendant  In  the  light  of  that  examination,  we 
concede  that  another  jury  might  reach  a  different  con- 
clusion from  that  reached  by  the  jury  which  heard  the  case, 
but  that  is  not  sufficient  to  justify  us  in  ordering  a  new 
trial.  In  order  to  do  that,  we  must  be  able  to  say  that  the 
verdict  was  clearly  wrong.    This  we  cannot  say. 

Affirmed. 
Sedgwick^  J.,  not  sitting. 


Ethbl  M.  Eribbs^  appelj^de^  v.  Nicholas  Kriebs  bt  al.^ 

appellants. 

Filed  July  1,  1916.   No.  18937. 

Appeal:  Qxhcstionb  Revibwable.  "When  a  bUl  of  exceptions  has  been 
quashed,  no  question  can  be  considered,  a  determination  of  which 
necessarily  involves  an  examination  of  the  bill  of  exceptions." 
Reed  v.  Rice,  48  Neb.  586. 

Appeal  from  the  district  court  for  Douglas  coiinty: 
Lbb  S.  Estelle,  Judge..  Affirmed. 

Amos  E.  Henely,  for  appellants. 

Udontgomery,  Hall  &  Young   and  T.  M.  Tiink,  contra. 

Fawcbtt,  J. 

From  a  judgment  of  the  district  court  for  Douglas  coun- 
ty,  in  favor  of  plaintiff^  in  an  action  for  alienation  of  the 
affections  of  her  husband,  defendants  appeal. 
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Defendants  failed,  for  more  than  eight  months  after  the 
adjournment  of  the  term  of  court  at  which  judgment  was 
entered,  to  settle  a  bill  of  exceptions,  and  on  motion  of 
plaintiff  it  was  quashed.  The  case  is  therefore  before  us 
upon  the  transcript  alone.  The  defendants  are  the  parents 
of  plaintiff's  husband.  The  petition  alleges,  in  detail,  most 
inexcusable  conduct  on  the  part  of  the  defendants  toward 
plaintiff  in  the  presence  of  her  husband,  and  while  she  and 
her  husband  were  living  with  the  defendants  in  their 
home.  At  the  trial  the  jury  returned  a  verdict  in  favor  of 
plaintiff  for  |5,000,  upon  which  the  court,  after  overruling 
separate  motions  for  a  new  trial,  entered  judgment.  The 
answer  of  defendant  Nicholas  was  a  general  denial.  The 
answer  of  defendant  Ida  was  a  general  denial,  followed  by 
a  third  paragraph  which  alleged  that,  in  all  of  her  conduct, 
statements,  acts  and  doings  toward  plaintiff  and  her  hus- 
band, the  answering  defendant  acted  without  any  ill  will 
or  malice  toward  plaintiff,  and  had  only  advised  and 
done  that  which  she  fairly  and  honestly  considered  to  be 
to  the  best  interests  of  her  said  child. 

The  first  assignment  of  error  is  based  upon  instruction 
No.  1,  which  stated  the  issues.  In  this  statement  the 
court  correctly  set  forth  the  answer  of  defendant  Nicholas, 
and  also  correctly  set  forth  the  substance  of  the  answer 
of  defendant  Ida,  with  the  exception  that  it  failed  to  state 
the  substance  of  paragraph  3  of  the  answer  above  referred 
to,  and  concluded  thus :  *'And  these  are  the  only  material 
auctions  in  defendants'  answers."  It  is  contended  here 
that  this  instruction  failed  to  set  forth  *^the  aflBrmative 
defense  of  the  answer  of  the  defendant  Ida  Kriebs."  If 
the  evidence  in  any  manner  tended  to  sustain  the  allega- 
tions in  paragraph  3  of  defendant  Ida's  answer,  the  failure 
to  state  it  as  one  of  the  material  issues  in  the  case  would 
have  been  error  on  the  part  of  the  court;  but,  if  the  evi- 
dence clearly  failed  to  establish  such  allegation,  its  omis- 
sion from  the  statement  of  the  issues  was  justifiable  and 
would  not  be  error.  The  evidence  is  not  before  us.  If 
it  came  anywhere  near  sustaining  the  allegations  of  out- 
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rageous  treatment  of  plaintiff  by  the  defendants,  as  set 
forth  in  the  petition,  it  would  completely  destroy  any 
claim  on  the  part  of  defendant  Ida  that  she  acted  without 
ill  will  or  malice  and  had  only  done  that  which  she  fairly 
and  honestly  considered  to  be  to  the  best  interests  of  her 
son.  In  the  absence  of  the  bill  of  exceptions,  we  must 
assume  that  the  evidence  was  sufficient  to  sustain  the 
court  in  not  submitting  that  issue  to  the  jury.  The  same 
must  be  said  of  all  other  instructions  complained  of  in  the 
brief. 

We  see  no  way  in  which  we  can  give  defendants  any 
relief  on  this  appeal.  The  pleadings  are  ample  to  sustain 
the  instructions  given  by  the  court  and  the  verdict  returned 
by  the  jury. 

Affirmed. 

Letton  and  Sedgwick^  JJ.,  not  sitting. 


City  of  Lincoln,  appellee,  v.  Lincoln  Gas  &  Electric 

Light  Company,  appellant. 

Filed  July  1,  1916.    No.  18405. 

raxation:  Occupation  Tax:  Discbimination.  When  there  are  seyeral 
public  seryice  corporations  engaged  in  furnishing  heat,  light  and 
power  to  the  people  of  a  city  and  occupying  the  streets,  alleys  and 
public  places  of  the  city,  with  their  apparatus  for  that  purpose, 
under  franchise  granted  by  the  city,  the  fact  that  one  furnishes 
heat,  light  and  power  by  electric  current  conveyed  by  wires  and 
the  other  by  gas  conveyed  by  underground  mains  does  not  furnish 
a  sufficient  basis  for  classification  to  Justify  levying  an  occupation 
tax  upon  one  of  such  companies  and  not  upon  the  other.  A  tax 
80  levied  is  void  for  unjust  discrimination. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Reversed  and  dismissed. 

Strode  &  Beghtol,  for  appellant. 

C.   Petrua   Peter 807i,   contra. 
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In  November,  1906,  the  city  of  Lincoln  by  ordinance 
No.  432  provided  that  no  gas  company  should  "charge, 
exact,  demand  or  collect  •  •  •  more  than  the  sum 
of  one  dollar  net  per  1,000  cubic  feet,"  and  in  December 
of  that  year  the  defendant  city  by  ordinance  No.  439 
imposed  an  occupation  tax  on  all  gas  companies  of 
2%  per  cent,  of  the  gross  receipts  of  the  company. 
Afterwards,  on  the  27th  day  of  December  of  that  year, 
this  defendant  began  an  action  in  the  circuit  court  of 
the  United  States,  district  of  Nebraska,  alleging  that 
both  ordinances  of  the  city  were  invalid,  and  asking 
for  an  injunction  against  their  enforcement.  In  May, 
1908,  the  city  of  Lincoln  began  this  action  in  the  dis- 
trict court  for  Lancaster  county  to  recover  the  oc- 
cupation tax  provided  for  in  the  aforesaid  ordinance. 
This  action  was  not  finally  determined  in  the  district 
conrt  until  in  July,  1913,  when  that  court  entered  a 
judgment  against  the  defendant. 

One  of  the  objections  to  the  ordinance  imposing  this 
tax  is  that  it  "denies  to  defendant  the  equal  protection 
of  the  laws,  and  is  unjust  and  discriminatory  in  its 
classification."  The  ordinance  imposes  a  tax  of  2i  per 
cent,  on  "all  gas  companies  manufacturing  and  furnisli- 
ing  gas  to  the  inhabitants  of  the  city  of  Lincoln."  The 
defendant  furnishes  gas  for  heat,  light  and  power  pur- 
poses, and  there  is  at  least  one  other  company  whch  has 
a  franchise  from  the  city,  occupying  streets  and  public 
places  in  the  city  as  the  defendant  does,  and  furnishes 
heat,  light  and  power  by  electric  current  as  a  public 
sernce  corporation.  There  is  no  just  basis  of  classi- 
fication which  will  allow  the  imposition  of  an  occupation 
tax  upon  one  of  two  companies  so  organized  with  such 
privileges  and  not  upon  the  other,  when  both  companies 
are  engaged,  and  competing  as  public  service  corpora- 
tions, in  furnishing  the  public  generally  with  heat,  light 
and  power.  The  fact  that  the  companies  use  different 
modes  of  conveying  their  product  and  supplying  the  de- 
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Bired  accommodations  is  not  a  sufficient  basis  for  dis- 
criminating in  exacting  an  occupation  tax.  In  the  action 
brought  in  the  circuit  court  of  the  United  States  for  this 
district  by  this  defendant  to  restrain  the  enforcement  of 
the  so-called  "dollar  gas"  ordinance,  that  court  considered 
that  it  was  necessary  to  determine  the  validity  of  the 
ordinance  inyolved  in  this  case,  and  in  its  opinion  said: 
"The  occupation  tax  of  2i  per  cent,  for  the  year  1907 
would  have  amounted  to  f 4,484.15.  This  occupation  tax 
I  think  invalid,  as  violating  the  Constitution  of  the  state 
of  Nebraska,  requiring  it  to  be  uniform  upon  persons 
and  property.  In  my  judgment,  an  electric  plant,  which 
furnishes  to  the  public  light,  heat,  and*  power,  should 
be  classed  the  same  as  a  gas  plant,  which  furnishes  to 
the  public  light,  heat,  and  power.  The  fact  that  one 
furnishes  the  light,  heat,  and  power  by  means  of  an 
electric  current — the  other  by  a  current  of  gas — does  not, 
in  my  judgment,  justify  a  difference  in  classification. 
So  far  as  the  patrons  are  concerned,  it  is  results  that 
are  sought  for,  and  it  is  results  which  the  respective 
parties  furnish  the  public."  The  opinion  was  filed  March 
20,  1909.  That  court  then  enjoined  the  enforcement  of 
this  ordinance.  lAncoln  Oas  &  Electric  Light  Co,  v.  City 
of  lAncoln,  182  Fed.  926.  An  ordinance  passed  in  March, 
1906,  levied  an  occupation  tax  of  2  per  cent,  on  the  busi- 
ness of  manufacturing  electric  current.  In  December, 
1909,  after  the  said  decision  in  the  "dollar  gas"  case,  an 
ordinance  was  enacted  repealing  both  of  the  former  or- 
dinances and  levying  an  occupation  tax  of  3  per  cent, 
on  the  manufacture  and  sale  of  gas  and  electric  current. 
We  think  the  federal  court  was  right  in  holding  the  first 
ordinance  invalid,  and  it  follows  that  the  plaintiff  can 
have  no  right  of  action  thereunder.  The  judgment  of 
the  district  court  is  reversed  and  the  action  dismissed. 

Bevebsed  and  dismissed. 

Letton,  J.,  dissenting. 

I  am  unable  to  concur  in  the  view  of  the  majority. 
The  opinion  holds,  without  citing  a  single  authority  to 
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sustain  the  position,  that  there  is  not  sufficient  difference 
between  a  gas  company  and  an  electric  light  and  power 
company  to  classify  them  as  different  occupations  for 
the  purpose  of  imposing  a  business  tax,  and  that  such 
a  tax  imposed  upon  one  of  these  occupations  and  not 
npoD  the  others  is  void  for  that  reason.  The  general 
principle  as  to  such  cases  is  clearly  stated  in  37  Cyc.  732, 
as  follows :  "The.  principle  of  equality  and  uniformity 
does  not  require  the  equal  taxation  of  all  occupations 
or  pursuits,  nor  prevent  the  legislature  from  taxing 
some  kinds  of  business  while  leaving  others  exempt,  or 
from  classifying  the  various  forms  of  business,  but  only 
that  the  burdens  of  taxation  shall  be  imposed  equally  up- 
on all  persons  pursuing  the  same  avocation/^  No  pro- 
vision of  either  statute  or  constitution  has  been  pointed 
ont  to  justify  the  conclusion  reached,  and  I  think  none 
can  be  found. 

The  real  question  is  whether  there  is  any  such  differ- 
ence in  the  occupation  of  manufacturing  and  selling  gas 
and  that  of  producing  and  selling  electricity  as  to  afford 
room  for  classification.  It  seems  to  me  there  is  no  room 
^r  doubt  here.  An  electrician  carries  on  an  entirely 
different  occupation  from  that  of  a  gas-maker,  and  makes 
a  different  product,  though  it  may  be  used  for  some  sim- 
ilar purposes.  There  is  no  more  resemblence  between 
them  than  between  a  Christian  Science  healer  and  a 
physician  of  the  most  rigid  allopathic  school;  or  between 
a  surgeon  and  an  osteopath  or  chiropractor.  Can  it  be 
said  that  an  occupation  tax  upon  physicians  is  invalid 
because  no  tax  is  imposed  upon  mental  healers,  osteo- 
paths or  Christian  Science  practitioners?  Yet,  all  these 
classes  attempt  to  perform  the  same  function,  that  of 
healing  bodily  ills.  A  baker  and  a  butcher  and  a  grocer 
all  sell  food.  Is  there  no  distinction  between  them  for 
the  purpose  of  taxation?  Steam  laundries  and  poor  wash- 
erwomen perform  exactly  the  same  service.  Under  the  law 
as  laid  down  in  the  opinion,  an  occupation  tax  cannot 
be  levied  upon  steam  laundries  unless  it  also  includes 
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within  its  terms  the  poor  woman,  or  the  Chinese  laundry- 
man,  because  the  product  of  their  labor  is  the  same. 
But  the  question  involved  has  repeatedly  been  decided 
in  this  state.  As  recently  as  in  Norris  v.  City  of  lAncoln, 
93  Neb.  658,  it  was  held  that  the  business  of  loaning 
money  upon  chattel  security  might  be  taxed,  though  the 
business  of  loaning  money  on  every  other  kind  of  security 
or  without  security  was  exempt.  The  contention  was 
made  in  that  case,  as  in  this,  that  the  tax  was  discrim- 
inatory and  void.  The  subject  is  lucidly  discussed  by 
Judge  Barnes  in  the  o()inion,  and  the  conclusion  ex- 
pressed in  the  syllabus  that,  "When  a  city  charter 
authorizes  a  municipality  to  require  by  ordinance  a 
license  tax  of  persons  engaged  in  any  occupation,  trade, 
or  business  carried  on  within  the  corporate  limits  of 
the  city,  the  municipal  authorities  may  by  ordinance 
classify  the  different  occupations  for  taxation,  and  im- 
pose different  taxation  in  different  amounts  upon  the 
different  classes;  and  a  classification  made  by  such 
authorities  will  not  be  interfered  with  by  the  courts, 
unless  it  manifestly  appears  that  it  is  unreasonable  and 
arbitrary."  Up  to  this  time  this  has  been  settled  law 
in  this  state. 

In  State  v.  Insurance  Co.  of  North  America^  71  Neb. 
320,  an  occupation  tax  which  discriminated  as  to  in- 
surance companies  between  those  whose  domicile  was  in 
a  state  the  laws  of  which  discriminated  against  outside 
companies,  and  those  whose  domiciles  were  in  states 
which  had  no  such  laws,  was  held  to  be  valid.  Yet,  both 
were  selling  insurance. 

In  Rosebloom  v.  State,  64  Neb.  342,  it  was  held  that 
there  was  such  a  distinction  between  peddlers  who  sell 
their  own  products  and  those  who  sell  the  productions 
of  others  that  the  legislature  may  make  this  a  basis  of 
classification  for  the  purpose  of  taxation,  and  said: 
**The  real  test  of  the  validity  of  defendant's  objection 
to  this  statute  is  not  whether  the  classification  is  wise 
and  just,  but  whether  the  legislature  acted  arbitrarily, 
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whether,  without  an  adequate  determining  principle, 
it  made  a  division  of  peddlers  into  two  classes,  and 
then  sought  to  deprive  one  class  of  their  constitutional 
right  to  the  equal  protection  of  the  laws.  If  there  is  a 
genuine  and  substantial  distinction  between  persons 
who  go  from  house  to  house,  and  place  to  place,  vending 
their  own  products,  and  those  who  sell  in  the  same  man- 
ner the  productions  of  others,  the  classification  is 
founded  in  the  nature  of  things,  and  is  therefore  upon 
a  basis  everywhere  recognized  as  lawful."  See,  also, 
Magneau  v.  City  of  Fremont,  30  Neb.  843;  Aachen  d 
Munich  iFire  Ins.  Co.  v.  City  of  Omaha,  72  Neb.  518; 
Western  Union  Telegraph  Co.  v.  City  of  Fremont,  39 
Neb.  692. 

Section  1,  art.  IX  of  the  Constitution,  provides:  "The 
l^lature  ♦  •  •  shall  have  power  to  tax  peddlers, 
auctioneers,  *  ♦  *  in  such  manner  as  it  shall  direct 
by  general  law,  uniform  as  to  the  class  upon  which  it 
operates." 

Mr.  Dillon  says,  in  4  Municipal  Corporations  (5th 
ed.)  sec.  1410:  "Such  constitutional  provisions  do  not 
preclude  the  classification  of  occupations  for  purposes 
of  taxation,  and  their  requirements  are  satisfied  if  all 
the  persons  in  a  particular  class  of  business  are  taxed 
alike  or  upon  the  same  principle,  although  other  and 
distinct  vocations  and  businesses  are  not  taxed  or  are 
taxed  at  a  diflFerent  rate."  This  is  the  doctrine  formerly 
adopted  in  this  state,  but  set  aside  by  the  majority 
opinion. 

The  tax  imposed  upon  the  defendant  is  for  revenue 
purposes.  "An  ordinance  having  no  element  of  regu- 
lation, and  showing  on  its  face  that  the  sole  purpose  of 
the  city  authorities  in  adopting  it  was  to  raise  revenue, 
is  a  tax  ordinance,  even  though  the  right  to  engage  in 
the  business  or  calling  taxed  is  made  to  depend  upon 
paying  the  tax  and  obtaining  a  license."  State  v.  Boyd, 
03  Neb.  829. 
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An  occupation  tax  may  be  unjust  and  discriminatory; 
it  may  tax  a  few  occupations  and  leave  scores  of  others 
untaxed;  but,  as  long  as  there  is  a  reasonable  basis  for 
classification  and  it  acts  uniformly  upon  the  class  or 
occupation  of  persons  taxed,  it  is  not  invalid  under  the 
Constitution,  and  the  courts  should  not  interfere, 

BosE^  J.,  not  participating. 


City  op  Lincoln,  appellee,  v.  Lincoln  Gas  & 
Electric  Light  Company^  appellant. 

Filed  July  1,  1916.    No.  18406. 

1.  Ck)rporatio]iB:  Chabges:  Validitt  of  Occupation  Tax.  An  occupa- 
tion tax  against  a  public  service  corporation,  if  valid,  so  directly 
affects  the  question  of  rates  of  service  that  in  determining  whether 
a  rate  Is  remuneratve  or  confiscatory  the  validity  of  an  alleged 
occupation  tax  must  necessarily  be  considered  and  determined. 

2.  Abatement.  An  action  in  the  state  courts  to  recover  an  occupation 
tax  against  such  corporation,  begun  while  an  action  is  pending  in 
the  courts  of  the  United  States  to  determine  whether  another  ordi- 
nance regulating  the  rates  of  service  of  such  corporation  is  con- 
fiscatory, should  be  abated  until  the  action  in  the  federal  court  l6 
finally  determined. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.     Reversed^  toith  directions. 

Strode  d  Beghtol,  for  appellant 

C  Petrus  Peterson,  contra. 

Sedgwick  J. 

This  action  was  begun  in  December,  1910.  The  first 
petition  allied  an  ordinance,  No.  732,  enacted  in  Decem- 
ber, 1909,  levying  an  occupation  tax  of  3  per  cent,  on 
gross  receipts  of  "every  person  or  corporation  engaged 
in  the  business  of  selling  electricity  or  gas  in  the  city  of 
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Lincoln,  Nebraska."  The  petition  asks  for  accounting, 
general  equity,  and  judgment.  The  petition  was  after- 
wards amended.  In  the  last  amendment  there  is  an  ad- 
ditional allegation  that  in  1908  an  ordinance,  No.  570, 
was  enacted,  levying  an  occupation  tax  on  the  business 
of  furnishing  electric  current,  and  that  the  ordinance  of 
December,  1909,  repealed  the  ordinance  No.  570  of  1908; 
that  the  said  ordinance  of  1908  was  in  "full  force  and 
effect  from  the  15th  day  of  April,  1908,  to  the  15th  day 
of  January,  1910,  when  it  was  repealed"  by  the  said 
ordinance  of  1909,  No.  732,  and  that  "said  repealing 
ordinance  specifically  reserved  all  right  of  the  city  of 
Lincoln  to  commence  or  prosecute  any  actions  or  pro- 
ceedings for  the  collection  of  any  tax  levied  in  the  or- 
dinance so  repealed."  It  seeks  to  recover  the  occupation 
tax  which  accrued  while  that  ordinance  was  in  force. 

When  this  action  was  begun,  the  action  in  the  fed- 
eral court  begun  by  this  defendant  against  this  plaintiff 
and  its  officers,  more  fully  considered  in  City  of  Lincoln 
V.  Lincoln  Oas  d  Electric  Light  Co.,  ante,  p.  182,  had 
been  decided  by  the  circuit  court,  and  the  occupation  tax 
perpetually  enjoined.  The  amended  complaint  in  the 
said  action  in  the  circuit  court  of  the  United  States 
asked  for  an  injunction  pendente  lite,  enjoining  the  en- 
forcement of  an  ordinance,  No.  432,  being  an  ordinance 
r^ulating  the  price  of  manufactured  gas.  The  com- 
plaint asked  for  no  injunction  pendente  lite  enjoining  the 
occupation  tax  ordinance,  but  contained  a  prayer  for 
*'8uch  further  or  other  relief  in  the  premises  as  the 
nature  of  the  circumstances  of  this  case  may  require.'' 
The  trial  court  found  that  the  occupation  tax  ordinance 
was  void  and  entered  a  judgment  enjoining  its  enforce- 
ment It  found  that  the  "dollar  gas"  ordinance  was 
valid  and  refused  to  enjoin  its  enforcement.  It  appears 
to  be  conceded  that  the  validity  of  the  occupation  tax 
ordinance  was  involved  in  that  litigation,  since  such  tax, 
if  valid,  would  directly  aflfect  the  net  receipts  of  the  com- 
pany and  so  would  be  an  important  factor  in  determin- 
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ing  a  remunerative  and  just  rate.  The  gas  company  ap- 
pealed to  the  supreme  court  of  the  United  States,  and 
that  court  (223  U.  S.  349)  reversed  the  judgment  of  the 
circuit  court  and  entered  a  judgment  in  which  it  re- 
cited the  decree  of  the  district  court,  including  the 
finding  of  that  court,  as  foUow^s:  "The  court  further 
finds  that  the  ordinance  of  the  city  of  Lincoln,  levying 
an  occupation  tax  against  the  complainant,  violates  the 
Constitution  of  the  state  of  Nebraska,  and  is,  fop  that 
reason,  illegal  and  void,  and  that  the  enforcement  of 
the  same  as  to  complainant  should  be  perpetually  en- 
joined. It  is  therefore  adjudged  and  decreed  that  a  per- 
manent injunction  be,  and  the  same  is  hereby,  granted, 
perpetually  enjoining  the  city  of  Lincoln  from  enforcing 
said  occupation  tax  ordinance."  The  supreme  court 
entered  the  following  as  a  part  of  its  judgment:  "And 
it  is  further  ordered  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  district  court  of  the  United 
States  for  the  district  of  Nebraska,  with  directions  to 
refer  the  case  to  a  competent  and  skilled  master,  to 
report  fully  his  finding  upon  all  of  the  questions  raised  by 
either  party,  separately,  and  with  leave  to  both  parties 
to  take  any  additional  evidence  they  may  wish  within 
a  time  to  be  fixed  by  that  court,  and  that  that  court, 
upon  such  report,  proceed  as  equity  shall  require." 
One  of  the  questions  raised  was  as  to  the  validity  of  the 
occupation  tax  ordinance,  and  this  order  of  the  supreme 
court  requires  the  master  to  take  evidence  and  "report 
fully  his  finding"  upon  this  question,  and  the  judgment 
of  the  supreme  court  continued:  "It  is  further  ordered, 
adjudged,  and  decreed  for  the  protection  of  all  parties 
that  the  injunction  granted  in  the  court  below  continue 
in  force  until  final  decree  there." 

The  question  whether  the  judgment  of  the  supreme 
court  reversed  the  decree  of  the  lower  court,  which 
adjudged  the  occupation  tax  to  be  void,  or  only  reversed 
the  judgment  so  far  as  it  was  against  the  defendant 
company,   since   that   company   alone   appealed,   is   dis- 
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cussed  in  the  briefs,  but  that  question  seems  to  be  im- 
material so  far  as  the  point  here  involved  is  concerned, 
since  the  supreme  court;  recited  the  judgment  of  the 
lower  court,  which  enjoined  the  enforcement  of  the 
occupation  tax,  and  directed  that  the  validity  of  the 
occupation  tax  should  be  investigated  and  reported  upon 
by  the  master,  and  that  the  injunction  granted  by  the 
court  against  the  enforcement  of  the  occupation  tax 
should  be  continued  until  the  final  determination  of 
that  case.  Counsel  for  the  city  contends  that  the  valid- 
ity of  the  occupation  tax  depends  upon  the  Constitution 
and  laws  of  this  state,  and  that  the  decision  of  the 
federal  courts  upon  such  question  is  not  binding  upon 
the  courts  of  this  state.  The  federal  courts  will  not 
entert:ain  cases  that  are  purely  local  and  depend  en- 
tirely upon  the  proper  construction  of  the  laws  of  the 
state;  and,  while  the  state  courts  seldom .  disregard  the 
opinions  of  that  high  tribunal  even  upon  local  laws, 
still  such  decisions  are  not  absolutely  binding  as  prec- 
edents upon  the  courts  of  the  state.  But  when  the 
force  and  construction  of  the  law  of  the  state  are  in- 
volved, although  incidentally,  in  litigation  in  the  fed- 
eral courts,  the  decision  of  that  court  is  conclusive  be- 
tween the  parties  in  that  litigation,  and  the  question  so 
involved,  if  necessarily  decided  by  the  court,  is  res 
judicata  between  the  parties  thereto. 

The  dollar  gas  ordinance  and  the  occupation  tax  are  so 
dosely  related  that  the  former  cannot  be  adjudicated 
without  a  consideration  of  the  validity  of  the  latter. 
The  federal  courts  have  so  regarded  it,  and  have  assumed 
jnrisdiction  to  determine  the  validity  of  the  occupation 
tax  ordinance,  and  we  are  not  prepared  to  say  that  it 
was  beyond  their  jurisdiction  so  to  do.  It  follows  that 
the  plea  in  abatement  in  the  lower  court  should  have 
been  sustained. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  instructions  to  continue  the 
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case  until  the  final  determination  of  the  litigation  in  the 
federal  courts. 

Bevebsed. 
RosE^  J.,  not  participating. 

Lbtton,  J.,  dissenting. 

These  ordinances  were  not  involved  in  the  issues  in 
the  case  in  the  United  States  court  I  think  the  state 
court  should  determine  the  validity  of  the  ordinances, 
and  that  there  is  no  valid  reason  for  declining  to  pass 
upon  the  merits  of  this  appeal. 


Archibald  .L.  Johnston,  Administrator,  appellee, 
V.  Frederick  A.  Delano  et  al.,  Receivers, 

APPELLANTS. 

Filed  July  1,  1916.   No.  18869. 

1.  Bailroada:  Action  fob  Death:  Contbibutost  Nbglioence.  "The 
act  of  a  party  in  going  upon  a  railroad  crossing  without  first  lis- 
tening and  looking  for  the  approach  of  a  train,  without  a  reason- 
able excuse  therefor,  is  such  as  permits  of  no  other  Inference  than 
that  of  negligence;  and  if  such  failure  to  look  and  listen  con- 
tributes to  the  party's  Injury  he  cannot  recover."  Omaha  d  R.  V. 
R,  Co,  V.  Talbot,  48  Neb.  627. 

2.  :   :   .    When  two  persons  of  equal  authority  are 

riding  in  a  yehicle  which  is  driven  upon  a  railroad  track  in  front 
of  an  approaching  train  in  full  unobstructed  view,  it  is  immaterial 
which  of  the  parties  is  driving,  since,  If  either  party  looked  and 
listened,  he  must  have  seen  the  approaching  train. 

3.  :    :    .    A  railroad  company  may  run  its  train 

whenever  necessary  in  the  conduct  of  its  business,  and  travelers  at 
a  private  crossing  are  guilty  of  negligence  if  they  assume  to  know 
when  the  trains  will  be  run,  and  so  fail  to  look  and  listen  before 
crossing. 

4.  Negligence:  Obdinaby  Cabe:  Pbesumption.  There  is  no  presump- 
tion of  ordinary  care  induced  by  the  instinct  of  self-preservation 
when  there  is  evidence  of  negligence. 
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5.  Bftilroads:  Action  fob  Death:  CJontributobt  Nbgugence.  If  the 
circumstances  and  conditions  proved  are  such  that  one  who  looked 
and  listened  before  driving  upon  the  tracks  must  necessarily  have 
seen  an  approaching  train,  the  conclusion  necessarily  follows  that 
in  attempting  to  cross  the  tracks  he  did  not  observe  those  pre- 
cautions, and  was  guilty  of  negligence. 

6.  Negligence:  "Last  Clear  Chance."  The  rule  of  the  "last  clear 
chance"  is  based  upon  the  idea  that,  when  any  person  is  in  a  place 
of  danger,  whether  negligent  or  not,  one  who  knows,  or  who  might 
know,  and  under  the  circumstances  ought  to  know,  of  the  danger, 
must  use  every  precaution  to  avoid  injuring  him. 

7.  Ballioads:  Action  fob  Death:  "Last  Clear  Chance."  In  the  ab- 
sence of  proof  of  opportunity  to  avoid  injuring  such  person  after 
bifl  danger  was  discovered,  or  ought  to  have  been  discovered,  there 
is  no  reason  for  the  application  of  the  "last  clear  chance"  doctrine. 

Appeal  from  the  district  court  for  Douglas  county: 
Cfl.iBLEs  Leslie,  Judge.  Reversed. 

John  L.  Webster  and  James  L.  Minnis,  for  appellants. 

Earl  R,  Ferguson,  C.  R.  Barnes  and  Harry  W.  Shackel- 
ford, contra. 

Sedgwick,  J. 

Ralph  Johnston  and  his  father's  hired  man  were  cross- 
ing the  defendants'  railroad  with  a  team  and  wagon,  and 
the  wagon  was  struck  by  an  engine  and  both  the  oc- 
cupants of  the  wagon  were  almost  instantly  killed.  The 
plaintiflf  brought  this  action,  as  administrator  of  the 
estate  of  his  son,  Ralph  Johnston,  in  the  district  court 
for  Douglas  county,  and  recovered  a  judgment,  from 
which  the  defendants  have  appealed. 

Extensive  briefs  have  been  filed  by  both  parties  and 
many  questions  are  presented  and  discussed,  but  it 
seems  that  there  are  two  controlling  questions  upon 
which  the  decision  of  the  case  must  depend.  The  de- 
fendants contend  that  the  plaintiff  cannot  recover  because 
of  the  negligence  of  the  deceased.  The  deceased,  about 
13  years  of  age,  and  Andy  Johnson,  a  man  of  middle 
,  who  was  in  the  employ  of  the  father  of  the  deceased, 
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went  with  a  team  and  wagon  across  the  tracks  of  the 
defendants  to  a  slaughter-house  and  obtained  a  load* 
of  fresh  meat.  Returning  with  it,  they  drove  by  the 
usual  way  along  the  line  of  the  defendants'  track  about 
300  feet  to  a  private  crossing,  where  the  accident  oc- 
curred. There  was  a  fence  between  the  way  they  took 
and  the  railroad  track,  and  when  they  came  to  the  private 
crossing  they  turned  through  a  gate  in  the  fence  and 
drove  about  50  feet  upon  the  railroad  track,  and  the 
wagon  was  there  struck  by  the  train.  The  train  had 
just  passed  through  the  little  town  of  Blanchard,  and 
approached  this  crossing  at  a  speed  of  about  45  or  50 
miles   an   hour. 

It  seems  to  be  conceded  that  there  was  no  building 
or  other  obstruction  which  would  interfere  with  a  free 
view  of  the  track  upon  which  the  train  was  approaching 
for  a  distance  of  over  a  quarter  of  a  mile  from  the  cross- 
ing where  the  accident  occurred,  except  two  trees,  which 
could  not  wholly  obstruct  the  view  of  an  oncoming  train, 
and  which  were  about  40  rods  from  the  crossing.  "The 
act  of  a  party  in  going  upon  a  railroad  crossing  without 
first  listening  and  looking  for  the  approach  of  a  train, 
without  a  reasonable  excuse  therefor,  is  such  as  permits 
of  no  other  inference  than  that  of  negligence;  and  if 
such  failure  to  look  and  listen  contributes  to  the  party's 
injury  he  cannot  recover."  Omaha  d  R.  V.  R.  Co.  v. 
Talbot,  48  Neb.  627. 

The  plaintiff  contends  that  the  deceased  was  not} 
guilty  of  contributory  negligence,  because  *^Ralph  and 
Andy,  driving  north  along  the  lane  to  the  crossing, 
would  be  going  directly  against  whatever  wind  was 
blowing,  the  natural  tendency  of  which  would  be  to 
cause  their  eyes  to  water  and  impair  their  vision.  Turn- 
ing into  the  driveway,  and  looking  down  the  track,  they 
would  be  looking  almost  directly  into  the  sun,  the  re- 
flected glare  of  which  from  the  snow  which  covered  the 
ground  would  be  blinding.  The  train  was  running  an 
hour  and  a  half  behind  its  regular-  schedule  time.     The 


Vol.  100]  JANUARY  TERM,  1916.  19S 


Johnston  y.  Delano. 


Steam  and  frost  which  almost  enveloped  the  train  would 
tend  to  make  it  almost  invisible  against  the  background 
of  newly  fallen  snow.  The  fact  of  the  snow  being  on 
the  ground  would  tend  to  muffle  the  sound  of  the  ap- 
proaching train,  and  this  sound  would  be  further  re- 
tarded by  the  fact  that  whatever  wind  there  was,  was 
blowing  directly  against  it.  The  fact  that  the  I.  &  S.  W. 
engine  had  been  for  an  hour  or  more  switching  cars 
back  and  forth  in  the  yards  near  the  rolling  mill  and 
depot  would  tend  to  cause  confusion  as  to  the  identity 
of  the  train,  even  if  it  could  be  seen  in  the  distance. 
The  steam  exhaust  escaping  from  the  rolling  mill  across 
the  track  would  tend  to  further  obscure  the  train.  The 
mmbling  of  the  mill  and  the  sound  of  the  exhaust  would 
tend  to  confuse  the  hearing  and  make  it  difficult  to 
distinguish   the  sound   of  an   approaching   train." 

The  rolling  mill  and  depot  referred  to  were  more  th^n 
a  quarter  of  a  mile  from  the  crossing.  If  the  steam 
and  frost  enveloped  the  train,  and  was  approaching  in 
a  mass  at  the  rate  of  45  miles  an  hour,  that  of  itself 
would  suggest  danger.  It  is  incredible  that,  if  either  of 
these  parties  had  seen  such  a  condition,  he  would  have 
failed  to  know  and  declare  the  danger.  That  the  cold 
wind  in  their  faces  or  the  glare  of  the  sunshine  upon  the 
snow  should  prevent  them  from  seeing  the  approaching 
train  is  likewise  incredible.  The  train  was  running  direct- 
ly against  the  wind,  and  it  is,  of  course,  impossible  that 
its  own  steam  and  smoke  should  precede  the  train  and  hide 
the  approaching  engine. 

There  is  some  evidence  tending  to  show  that  it  is  prob- 
able that  the  hired  man  was  driving  the  team;  but 
that  seems  to  be  immaterial.  If  either  party  had  looked 
and  listened,  and  had  given  the  natural  warning,  the 
accident  would  have  been  avoided.  The  train  was  late 
an  hour  or  more,  and  this  may  have  added  to  their  feel- 
ing of  security,  and  may  have  been  one  of  the  causes 
inducing  their  negligent  conduct.  But  the  defendants 
might  run  their  train  whenever  necessary  in  the  conduct 
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of  their  business,  and  travelers  at  a  private  crossing  are 
guilty  of  negligence  if  they  assume  to  know  when  the 
trains  will  be  run  and  so  fail  to  look  and  listen.  There 
is  no  presumption  of  ordinary  care  induced  by  the  in- 
stinct of  self-preservation  when  there  is  evidence  of 
negligence.  The  evidence  shows  that  they  recklessly 
drove  upon  the  track  without  any  precaution,  because, 
under  the  circumstances  and  conditions  shown  to  exist 
at  the  time,  if  they  had  looked  and  listened,  they  must 
have  observed  the  approaching  train.  They  were  there- 
fore guilty  of  contributory  negligence  which  was  the 
direct  cause  of  the  accident. 

There  is  not  room  for  the  application  of  the  "last 
clear  chance"  doctrine.  That  rule  of  law  is  based  upou 
the  idea  that,  when  any  person  is  in  a  place  of  danger, 
whether  negligent  or  not,  one  who  knows,  or  who  might 
know,  and  under  the  circumstance  ought  to  know,  of  the 
danger,  must  use  every  precaution  to  avoid  injuring  him. 
These  parties  were  driving  along  the  farther  side  of  a 
fence  which  marked  the  limits  of  the  company's  right 
of  way.  There  was  no  indication  that  they  would  at- 
tempt to  cross  the  track  in  the  way  of  the  oncoming 
train,  until  they  turned  through  the  gate,  which  was 
about  50  feet  from  the  crossing.  There  is  no  evidence 
that  the  engineer  or  fireman  saw  them  during  the  short 
time  that  they  were  driving  these  50  feet,  or  that  they 
were  in  a  position  where  they  ought,  if  using  due  care, 
to  have  seen  them.  In  the  absence  of  clear  evidence  of 
opportunity  on  the  part  of  the  engineer  to  avoid  in- 
juring them  after  their  danger  was  discovered,  or  ouglit 
to  have  been  discovered,  there  is  no  reason  for  the  ap- 
plication of  the  "last  clear  chance"  doctrine. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Reversed. 

Letton,  J.,  dissenting. 

This  action  is  brought  to  recover  for  the  killing  of  a  boy 
not  quite  13  years  of  age.     The  majority  opinion  holds 


Vol.  100]  JANUARY  TERM,  1916.  197 

' M -■       ■  I  I  ,   ,  ,1  —I- a 

Johnston  y.  Delano. 


"that  there  are  two  controlling  questions  upon  which  the 
decision  of  the  case  must  depend."  The  first  is  whether 
the  deceased  was  guilty  of  contributory  negligence,  and 
the  second  apparently  is  the  "last  clear  chance"  doc- 
trine. The  conclusion  is  drawn  that  "the  evidence  shows 
that  they  (referring  to  Andy  Johnson,  a  man  about  50 
years  old,  and  the  deceased)  recklessly  drove  upon  the 
track  without  any  precaution,  because,  under  the  cir- 
cnmstanees  and  conditions  shown  to  exist  at  the  time, 
if  they  had  looked  and  listened  they  must  have  ob- 
served the  approaching  train.  They  were  therefore  guilty 
of  contributory  negligence  which  was  the  direct  cause 
of  the  accident." 

I  cannot  take  the  view  that,  as  a  matter  of  law,  the 
deceased  was  shown  to  be  guilty  of  contributory  negli- 
gence. The  train  was  running  at  a  speed  of  45  to  50 
miles  an  hour.  Defendants  admit  in  their  brief:  "The 
wagon  was  struck  by  a  north-bound  passenger  train 
running  at  a  speed  of  about  55  miles  an  hour/'  It  is  said 
in  the  opinion  "that  there  was  no  building  or  other  obstruc- 
tion  which  would  interfere  with  a  free  view  of  the  track 
upon  which  the  train  was  approaching  for  a  distance  of 
over  a  quarter  of  a  mile  from  the  crossing  where  the  ac- 
cident occurred,  except  tw^o  trees,  which  could  not  wholly 
obstruct  the  view  of  an  oncoming  train,  and  which  were 
about  40  rods  from  the  crossing."  The  trainmen,  therefore, 
could  have  seen  that  distance.  At  the  rate  the  train  was 
moving,  the  team  must  have  been  approaching  the  track 
at  a  right  angle  when  it  was  a  quarter  of  a  mile  away.  If 
the  train  were  running  at  a  speed  of  45  miles  an  hour,  it 
woild  only  take  about  one-third  of  a  minute  to  run  a 
quarter  of  a  mile. 

The  deceased  was  large  for  his  years,  but  his  judg- 
ment, care  and  discretion  should  be  measured  by  the  fact 
that  he  was  in  the  sixth  grade  at  school,  which  is  the 
ordinary  grade  for  a  boy  of  his  age.  There  is  no  pre- 
sumption that  a  child  14  years  of  age  has  such  discre* 
tion,  care  and  prudence  as  an  adult.  Ittner  Brick  Co.  v. 
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Killian,  67  Neb.  589.  And  the  question  whether  a  child 
has  been  guilty  of  contributory  negligence  is  ordinarily 
one  to  be  determined  by  the  jury.  Breedlove  v.  Gates, 
91  Neb.  765.  There  is  no  rule  of  law  which  will  impute 
to  a  child  of  13  the  negligence  of  an  elderly  man,  who 
the  jury  had  the  right  to  infer  continued  to  drive  the 
team.  We  think  it  cannot  be  said  that  this  boy  was 
engaged  in  a  joint  enterprise  with  Johnson,  who  was 
driving  the  team  when  last  seen,  and  who  was  employed 
by  the  father  of  fhe  child.  We  have  held  that,  if  or- 
dinary care  requires  the  giving  of  signals  by  a  railroad 
engineer  on  approaching  a  private  crossing,  it  is  neg- 
ligence not  to  give  them.  Chicago^  B.  d  Q.  R.  Co.  v. 
Metcalf,  44  Neb.  848. 

The  train  was  late,  and  was  running  at  an  unusual 
rate  of  speed.  The  fireman  testifies  that  he  stopped 
ringing  the  bell  when  he  left  the  mill  crossing,  and  was 
engaged  in  putting  in  a  fire  until  after  the  accident 
occurred,  so  it  is  clear  no  bell  was  ringing  for  1,620 
feet  before  the  accident.  He  also  said  he  based  his 
answer  that  he  rang  the  bell  upon  the  fact  that  on  ap- 
proaching crossings  that  was  his  habit.  He  ceased  to 
look  out  when  he  stopped  r'inging.  The  last  whistle 
was  blown  at  the  depot,  which  was  about  2,300  or 
2,400  feet  to  the  south  of  the  crossing,  the  wind  blow- 
ing from  the  north.  The  engineer  testified  that  from 
the  time  he  left  the  mill  crossing  until  he  reached  the 
private  crossing  he  would  not  be  able  to  see  persons 
driving  along  the  lane  on  the  left-hand  side,  and  could 
not  see  anything  on  that  side  until  it  came  almost 
directly  in  front  of  the  locomotive.  It  is  apparent, 
therefore,  that  all  vigilance  ceased  at  the  mill  crossing. 

In  this  state  of  facts  I  think  the  views  expressed  by 
the  supreme  court  of  Iowa  in  the  case  of  Johnston  v. 
Delano,  an  action  brought  by  the  father  of  deceased  to 
recover  for  the  same  death,  reported  in  154  N.  W.  (la.) 
1013,  are  correct.  There  is  a  diflPerence  in  the  ap- 
plicable law  of  the  two  states  in  this:     That  in  Iowa 
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there  is  a  presumed  incapacity  for  contributory  neg- 
ligence in  a  child  under  the  age  of  14,  while  in  this 
rtate  the  rule  is  as  before  stated.  This,  however,  does 
not  aflfect  the  conclusion.  In  my  view,  the  case  in- 
volves disputed  questions  of  fact  which  required  sub- 
mission to  the  jury. 
MoRRissET^  C.  J.,  concurs  in  this  dissent. 


Boy  Bobbrts  v.  State  op  Nebraska. 

Piled  July  1,  1916.    No.  19199. 

1  CrlmiiuJ  Law:  Public  Tkial.  The  statute  requires  criminal  trials 
to  be  held  in  the  court-room  provided  by  the  county  board.  Rev. 
St  1913,  sec  1162.  The  law  requires  that  trials  be  public,  but  this 
requirement  is  satisfied  by  admitting  those  who  could  conveniently 
be  accommodated  in  the  court-room  where  the  law  requires  such 
trials  to  be  held,  without  interrupting  the  calm  and  orderly  course 
of  justice. 

2.  :    Place  of  Trial.    It  is  not  proper  to  adjourn  a  criminal 

trial  for  a  capital  offense  from  the  regular  court-room  to  the  stage 
of  a  public  theater,  without  sufficient  cause  for  so  doing,  the  theater 
Itself  being  filled  with  people,  and  under  some  circumstances  may 
be  80  prejudicial  to  defendant  as  to  require  a  reversal. 

3.  :   Sepasation  of  Witnesses.    The  separation  of  the  witnesses 

in  a  criminal  trial  is  ordinarily  a  matter  within  the  discretion  of 
the  trial  court,  but  when  requested,  especially  in  a  trial  for  felony, 
it  is  seldom  denied.  When  the  witnesses  for  the  prosecution  are 
near  relatives,  or  are  or  have  been  recently  so  associated  that  it  is 
not  improbable  that  some  of  them  may  be  under  the  Infiuence  of 
another  witness  who  is  interested  in  the  prosecution,  it  is  erroneous 
to  allow  such  witnesses  to  be  present  and  hear  each  other's  testi* 
mony,  against  the  objection  of  the  defendant 

i  :    Attobnet  as  Witness.     It  is  Improper  to  allow  one  who 

testifies  as  a.  witness  to  the  principal  facts  in  the  case  to  also  as 
attorney  conduct  the  trial  in  the  examination  of  witnesses  and  ar- 
gument to  the  jury.  But  the  Judgment  will  not  necessarily  be  re- 
versed because  an  attorney  at  law,  who  is  a  witness  in  the  case,  is 
allowed  to  assist  the  prosecuting  attorney  in  the  preparation  and 
in  the  details  of  the  trial. 
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6.  Witnesses:  Competenct  of  Infant.  When  a  child  seven  years  of 
age  is  offered  as  a  witness,  it  is  the  duty  of  the  court  to  examine 
her,  alone  if  necessary,  as  to  her  competency,  and  the  sound  judijial 
discretion  of  the  court  in  allowing  or  refusing  to  allow  her  to  re- 
late to  the  jury  the  facts  within  her  knowledge  will  not  ordinarily 
be  interfered  with  by  this  court.  It  is  erroneous  to  take  the  un- 
sworn statements  of  an  interested  party  as  to  the  qualifications  of 
such  witness  and  exclude  her  testimony  without  examination  by  the 
court. 

6.  Criminal  Law:  Misconduct  of  Jttbt.  In  a  trial  for  felony,  if  the 
bailiff  in  charge  of  the  jury,  with  the  help  of  some  of  the  Jurors 
and  without  the  order  of  the  court,  removes  a  quantity  of  miscel- 
kineous  articles,  of  which  some  as  exhibits  have  been  received  in 
evidence,  and  some  have  not,  from  the  court-room  to  the  jury-room, 
and  such  articles  are  there  examined  and  considered  by  the  jury 
in  arriving  at  their  verdict,  such  conduct  will  vitiate  the  verdict, 
and  a  new  trial  should  be  awarded. 

Errors    to    the    district    court  for  Lincoln   county: 
Hanson  M.  Grimes,  Judge.  Reversed. 

James  T.  Keefe,  for  plaintiff  in  error. 

Willis  E.  Reed,  Attorney  General,  Charles  S.  Roe  and 
George  N.  Gihhs,  contra. 

Sedgwick,   J., 

Defendant  was  convicted  in  the  district  court  for 
Lincoln  county  of  murder  in  the  first  degree.  The  jury 
fixed  the  penalty  at  death,  and  he  prosecuted  error  to 
this  court.  He  is  charged  with  having  killed  Vernon 
Connett  on  August  2,  1914.  Connett  was  a  young  farmer 
whose  home  was  at  Bird  City,  Kansas.  Mrs.  Connett 
had  not  been  in  robust  health,  and  her  physician  advised 
that  she  live  in  the  open  air.  Accordingly  the  Connett 
family  left  their  home  in  Kansas  and  drove  across  the 
country,  living  in  a  covered  wagon,  and  intending  to 
visit  some  relatives  in  this  state.  They  arrived  at  North 
Platte  July  31,  1914,  where,  by  chance,  they  met  de- 
fendant. A  friendship  appears  to  have  rapidly  developed 
between  the  two  men.  Defendant's  mother  and  her 
husband,  Charles  Clajton,  were  employees  on  a  ranch 


Vol  100]  JANUAEY  TERM,  1916.  201 


Roberts  y.  State. 


situated  about  five  miles  northwest  of  the  city  of  North 
Platte.     Defendant,  together  with  Connett  and  his  wife 
and  baby,  drove  to  this  ranch,  arriving  about  5  o'clock 
in  the  evening.     They  camped  there  for  the  night,  and  the 
next  day  Connett  determined  to  seek  work  in  the  neigh- 
borhood and  to  send  his  wife  and  baby  to  their  people 
by  rail.     Defendant  and  the  Connett  family  drove  to 
the  city  of  North  Platte,  where  Mrs.  Connett  and  the 
baby  took   the  train   for  Mason   City.     Defendant  and 
Connett  then   returned  to   the  ranch.     They  remained 
there  that  night  and  until  some  time  the  following  after- 
noon.    So    far   there  seems   to   be   no    conflict   in   the 
evidence.     Connett  was  killed,  and  this  defendant  dis- 
posed of  Connett's  property,  and  did  other  things  and 
conducted  himself  generally  so  as  to  leave  no  doubt  that 
he  had  a  part  in  the  tragedy  that  resulted  in  the  death 
of  Connett.     Defendant  was  about  22  years  of  age  at 
the  time  of  the  alleged  crime.     He  had  been  convicted  of 
robbery  and  sentenced  to  an  indeterminate  term  in  the 
penitentiary,  but  prior  to  the  date  charged  in  the  in- 
formation, had  been  released  from  the  penitentiary  on 
parole.     Clayton  was  also  a  paroled  convict,  and  th-e 
defendant's   mother   had   been   living  with   Clayton   for 
several  years  as  his  wife.    Clayton  and  his  wife  were  at 
first  arrested  for  the  crime,  but,  so  far  as  the  record 
shows,  they  were  not  prosecuted.     The  questions  to  be 
tried  were  whether  the  crime  committed  was  premeditated 
murder  to  obtain  the  property  that  Connett  had  with 
him  and  calling  for  the  death  penalty,  or  whether  the 
killing  was  done  in  a  quarrel  and  the  appropriation  of 
Connett's    property    was   an    after-thought   so    that   the 
crime  was  of  a  less  degree.     Was  the  crime  committed 
by  this  defendant  alone,  or  was  the  fatal  blow  struck 
by  Clayton,  making  him  the  principal  and  his  wife  and 
the  defendant   accessories   thereto?     According   to   the 
testimony   for  the  state,   defendant  and   Connett  drove 
away  from  this  ranch  about  4  o'clock  Sunday  afternoon, 
saying   that   they   were   going   to   the   neighborhood    of 
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Hershey,  where  they  expected  to  find  work,  and  Connett 
was  never  again  seen  alive. 

The  evidence,  if  true,  would  relieve  Mr.  and  Mrs. 
Clayton  from  suspicion.  The  defendant's  testimony  waa 
that  while  they  w^ere  at  the  ranch  an  altercation  arose 
between  himself  and  Connett  w^hich  resulted  in  Con- 
nett's  knocking  defendant  down,  and  while  Connett  was 
continuing  his  attack  and  w^as  leaning  over  defendant 
attempting  to  choke  him,  upon  defendant's  cries  for 
help,  Clayton  rushed  to  the  scene  and  struck  Connett 
several  blows  upon  the  head  w^hieh  caused  his  death. 
He  says  that  Clayton  first  removed  the  body,  and  after- 
wards he  and  Clayton  planned  the  disposition  of  the  body 
and  the  property  of  Connett.  Defendant  disposed  of  the 
property,  and  says  that  he  divided  the  proceeds  with 
Clayton.  He  is  to  some  extent  corroborated  in  this. 
It  is  shown  that  he  received  gold  coin  for  some  of  Con- 
nett's  property.  Clayton  testified  that  he  did  not  re- 
ceive any  of  the  property  or  the  proceeds  thereof,  and 
also  testified  that  he  had  not  had  any  gold  coin  from 
any  source.  There  was  some  evidence  that  soon  after 
Connett's  disappearance  Clayton  paid  a  |5  gold  coin  for 
liquor  at  a  saloon. 

When  such  a  crime  as  this  is  committed,  so  dangerous 
to  the  safety  of  society,  it  is  of  the  highest  importance 
to  ascertain  the  truth  of  the  case,  to  establish  the  real 
character  of  the  crime,  and  fix  the  responsibility  upon 
the  guilty  party.  Unfortunately  for  the  interests  of 
humanity  it  is  not  always  possible  to  do  this.  The 
greatest  criminal  is  often  able  to  divert  attention  from 
himself,  and  to  turn  the  vengeance  of  the  public  against 
one  who  may  not  be  free  from  guilt,  but  who  is  lesa 
guilty  than  himself.  It  too  often  happens  that  the  one 
least  guilty,  or  perhaps  even  entirely  innocent  of  the 
crime,  is  made  to  bear  the  punishment  therefor,  and 
^o  satisfy  the  sense  of  justice  of  the  community,  too 
readily  convinced  in  the  eager  and  laudable  desire  to 
see  the  crime  properly  punished.     For  these  reasons,  the 
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Constitution  and  laws  have  provided  certain  regulations 
for  the  trial  of  persons  charged  with  crime  intended  to 
prevent  the  terrible  mistake  of  allowing  the  guilty  to 
escape  punishment  through  a  mistaken  belief  on  the  part 
of  the  public  and  the  authorities  that  justice  had  been 
done.  According  to  the  defendant's  testimony,  there 
were  four  living  witnesses  to  the  crime  besides  the  de- 
fendant himself,  Mr.  Clayton,  his  wife,  Mrs.  Clayton's, 
Kttle  girl,  and  a  boy  about  17  years  old  named  Jones. 
Clayton  and  the  boy  testified  to  the  essential  facts 
relied  upon  fls  fastening  the  guilt  upon  the  defendant. 
Mrs.  Clayton  was  called  only  in  rebuttal  to  explain  an 
incident  which  it  was  claimed  indicated  her  participation 
in  the  crime.  The  little  girl  was  offered  as  a  witness 
by  the  defendant,  but  was  excluded  by  the  court.  And 
so  we  do  not  have  the  evidence  of  either  Mrs.  Clayton 
or  the  little  girl,  both  of  whom  were  present  and  witnessed 
the  crime,  according  to  the  defendant's  version. 

The  court  removed  the  trial  from  the  court-room  to 
the  theater,  and  stated  as  a  reason  therefor :  "By  reason 
of  the  insufficiency  of  the  court-room  to  seat  and  ac- 
commodate the  people  applying  for  admission,  and  also 
by  reason  of  there  being  some  question  as  to  the  safety 
of  the  building  crowded  to  its  full  capacity  as  it  is, 
it  is  by  the  court  ordered  that  the  further  trial  of  this 
cause  be  had  at  the  Keith  Theater,  and  thereupon  the 
conrt  was  adjourned  to  Keith  Theater,  where  trial  pro- 
ceeded." The  stage  was  occupied  by  court,  counsel, 
jury,  witnesses,  and  officers  connected  with  the  trial. 
The  theater  proper  was  crowded  with  curious  spectators. 
Before  the  trial  was  completed  it  was  returned  to  the 
court-room  and  concluded  there.  At  the  adjournment 
of  court  on  one  occasion  the  bailiff  announced  from 
the  stage :  "The  regular  show  will  be  tomorrow ;  matinee 
in  the  afternoon  and  another  performance  at  8:30. 
Court  is  now  adjourned  until  7:30."  The  court  mani- 
fested no  disapproval  of  this  announcement.  The  de- 
fendant  now   insists   that   such    proceedings   were   pre- 
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judicial  to  the  calm  consideration  of  his  cause  to  which 
he  was  entitled. 

The  law  requires  that  trials  shall  be  public,  but  this 
requirement  is  satisfied  by  admitting  those  who  could 
conveniently  be  accommodated  in  the  court-room  where 
the  law  requires  such  trials  to  be  held  (Rev.  St.  1913, 
sec.  1162),  without  interrupting  the  calm  and  orderly 
course  of  justice.  This  young  man  was  already  a  convict, 
bid  the  jury  infer  from  these,  arid  other  similar  transac- 
tions, that  it  was  immaterial  in  what  manner  the  de- 
fendant was  tried;  that  it  was  not  necessary  to  take 
great  pains  in  weighing  the  evidence  against  a  convict 
who  by  his  own  admissions  had  violated  the  law?  It 
is  not  clear  that  the  defendant  was  not  prejudiced  by 
these    proceedings. 

The  defendant  demanded  that  the  state's  witnesses 
be  separated  so  as  not  to  hear  each  other's  testimony. 
In  some  jurisdictions  thisds  a  matter  of  right.  1  Green- 
leaf,  Evidence  ( 16th  ed. )  sec.  432,  says :  "This  order,  upon 
the  motion  or  suggestions  of  either  party,  is  rarely  with- 
held." Binfield  v.  State,  15  Neb.  484.  In  our  state  it 
lias  been  considered  to  rest  in  the  discretion  of  the 
trial  court.  This  court  has  said  that  the  practice  of  so 
separating  the  witnesses  "is  a  good  one,  as  it  tends  to 
elicit  the  truth  and  promote  the  ends  of  justice."  Chicago, 
B.  d  Q.  R.  Co.  V.  Kellogg,  54  Neb.  138,  141.  So  far  as 
we  now  recollect,  the  court  has  never  suggested  what 
would  amount  to  an  abuse  of  discretion  in  that  regard. 
To  have  separated  these  witnesses  would  seem  to  have 
been  peculiarly  appropriate  in  this  case.  It  was  urged 
that  the  witness  Johnny  Jones  was  of  weak  mind  and 
under  the  influence  and  control  of  Clayton,  with  whom 
he  worked.  Clayton  testified  to  a  condition  which 
would  relieve  himself  of  all  guilt  and  place  the  awful 
responsibility  for  this  crime  upon  the  young  man.  The 
boy  Jones  reiterates  the  story  of  Clayton  in  all  its 
details,  and  so  the  evidence  of  Roberts  is  overborne, 
and  it  is  supposed  to  be  established   beyond  a  reason- 
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able  doubt  that  Roberts  is  alone  responsible  for  the 
death  of  Connett.  Such  conditions  call  for  the  separate 
examination  of  the  witnesses,  and  this  court  has  nev^^r 
held  that  it  is  not  an  abuse  of  discretion  to  deny  the 
request  under  such  conditions.  The  reason  given  by 
the  court  for  refusing  to  separate  the  witnesses  was 
stated  upon  the  record:  "The  temperature  ranging 
about  zero,  and  by  reason  of  the  fact  that  there  is  no 
place  where  witnesses  can  be  kept,  for  the  want  of 
proper  and  suitable  conveniences,  the  application  is 
denied."  There  were  no  conveniences  at  the  theater  to 
enable  the  court  to  conduct  the  trial  in  the  regular 
and  ordinary  manner.  The  rights  of  the  defendant 
were  prejudiced,  and  this  was  made  necessary  princi- 
pally because  of  the  unauthorized  removal  of  the  trial 
from  the   court-room. 

Edward  G.  Maggi,  of  the  state  board  of  pardons,  who 
is  also  a  member  of  the  bar,  was  appointed  by  the  court 
to  assist  the  county  attorney  in  the  prosecution.  Mr. 
Maggi  was  active  in  obtaining  evidence  and  was  an 
important  witness  in  the  case.  Ordinarily  it  is  not  ex- 
pected that  the  attorney  in  the  case  will  be  also  a  prin- 
cipal witness.  Trial  lawyers  of  experience  hesitate  to 
act  as  witnesses  and  active  counsel  in  the  trial  unless 
under  unusual  circumstances  it  becomes  necessary  to 
identify  some  writing  or  supply  some  formal  proof  of 
a  matter  peculiarly  within  the  knowledge  of  counsel 
as  such.  To  discuss  in  argument  the  reliability  and 
weight  of  one's  own  evidence  is  embarrassing  to  coun- 
sel, and  sometimes  confusing  to  jurors.  In  this  case, 
however,  the  part  taken  by  Mr.  Maggi  in  the  trial  does 
not  seem  to  have  been  inconsistent  with  his  position 
as  a  witness  or  his  interest  as  an  officer  of  the  state. 

The  little  girl  offered  by  the  defendant  as  a  witness 
was  a  little  less  than  seven  years  of  age.     The  defend- 
ant asserts  that  if  she  were  allowed  to  testify  her  evi- 
.  dence  would  satisfy  the  jury  that  Clayton  and  hi»  wife, 
who  were  first  arrested  for  the  crime,  were  the  priu- 
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cipal  criminals;  that  they  directed  him  in  disposing  of 
Connett's  property  and  shared  in  the  proceeds.  The  court, 
without  himself  examining  the  little  girl,  left  it  sub- 
stantially to  Mrs.  Clayton  to  determine  whether  she 
be  allawed  to  testify,  and  it  is  urged  that  Mrs.  Clayton, 
not  being  under  oath,  and  having  reasons  to  fear  that 
the  evidence  offered  would  convict  her  of  crime,  ad- 
vised that  the  girl  was  not  competent.  The  judge  then 
informed   the  jury: 

"Gentlemen,  this  is  a  child.  She  has  not  reached 
the  age  of  seven  years.  She  has  not  gone  to  school 
to  exceed  three  months.  We  all  know  that  at  that 
immature  age  children  get  ideas  from  suggestion.  To 
the  court's  mind  it  would  be  cruelty  to  attempt  to 
force  a  child  of  that  immature  age;  she  doesn't  know 
or  understand  any  of  the  obligations  of  the  oath,  and 
therefore  the  court  will  not  permit  her  to  be  put  upon 
the  stand,  because  of  her  immature  age  and  because 
of  her  inability  to  understand  and  know  the  obliga- 
tion of  an  oath.  The  child  is  of  that  immature  age 
that  as  soon  as  the  suggestion  is  made  that  she  come 
upon  the  stand,  even  though  accompanied  by  her  mother, 
she  breaks  down  and  cries  through  fear,  and  this  takes 
place  in  the  court's  presence  and  hearing." 

A  little  child  is  generally  supposed  to  be  likely  to  tell  the 
truth,  and  the  trial  court  will  not  usually  reject  her  evi- 
dence without  first  examining  her  as  to  her  intelligence 
and  understanding.  To  examine  another  person  who  may 
have  the  strongest  motive  to  prevent  the  child  from  tell- 
ing the  jury  just  what  took  place,  and  to  exclude  the 
child's  evidence  because  of  the  say-so  of  the  interested 
person  so  examined,  is  not  the  usual  practice.  It 
is  not  strange  that  the  child  was  frightened.  She  was 
perhaps  not  accustomed  to  taking  part  in  a  state  perform- 
ance before  a  theater  full  of  curious  and  excited  peo- 
ple. If  she  had  been  encouraged  by  the  court  in  the 
quiet  and  order  of  the  usual  trial  court-room,  sepa- 
rate and  apart  from  the  other  witnesses,  and  free  from 
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fear  of  those  interested  parties  who  for  their  own  pro- 
tection may  have  tried  to  overawe  her  in  advance, 
she  might  possibly  have  convinced  the  court  that  she 
had  a  clear  remembrance  of  the  whole  transaction  in 
question,  and  that  she  could  relate  it  in  such  a  way  as 
to  greatly   assist   the  jury. 

After  the  case  had  been  submitted  to  the  jury,  and 
vt  the  absence  of  the  judge,  and  without  his  order  or 
knowledge,  the  bailiff  permitted  some  of  the  jurors 
to  leave  the  jury-room,  and  go  to  the  court-room,  and 
there,  with  the  help  of  the  bailiff,  they  gathered  ex- 
hibits including  as  it  is  alleged,  "a  certain  skull,  a 
jaw-bone,  the  partial  skeleton  of  a  hand  or  some  fin- 
gers, several  shirts,  a  hat,  cap,  two  or  three  pairs  of 
trousers,  a  pair  of  shoes,  belt,  a  post  card  one  photo- 
graph of  the  allied  place  where  the  alleged  body  was 
fmpposed  to  have  been  found,  one  white  dress  and  a 
skirt  belonging  to  Mrs.  Clayton,  ♦  ♦  ♦  ©ne  bed 
comforter,  together  with  some  alleged  human  hair,  and 
a  suit  case,  and  a  photograph  purporting  to  be  a  fam- 
ily photograph  of  the  Connett  family,"  of  which  some 
had  been  received  in  evidence,  and  some  had  not,  and 
took  them  to  the  jury-room,  and  there  discussed  the 
bearing  of  these  promiscuous  articles  upon  the  prob- 
ability of  guilt  of  the  defendant  This  transaction  re- 
quires no  discussion.  It  is  universally  held  that  such 
misconduct  requires   a  reversal. 

It  is  also  complained  that  a  juror  had  before  the 
trial  stated  his  positive  opinions  as  to  the  guilt  of  de- 
fendant, but  denied  upon  his  voir  dire  examination  that 
he  had  formed  or  expressed  any  such  opinion;  that  one 
of  the  jurors  in  the  jury-room  stated  important  mat- 
ters as  facts,  and  drew  a  "map"  of  the  locality  of  the 
crime,  which  showed  different  measurements  and  dis- 
tances than  those  testified  to  by  the  witnesses,  and 
otherwise  misled  his  fellow  jurors;  that  the  bailiff 
talked  with  the  jurors  while  they  were  considering  their 
verdict  But  these,  and  some  other  matters  complained 
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of,  will  not  be  likely  to  aflfeet  another  trial,  and  it 
seems  unnecessary  to  discuss  them  at  length.  The  de- 
fendant has  been  unfortunate  in  his  home  life,  or  rath- 
er in  his  lack  of  a  home,  and  in  his  vicious  surround- 
ings. His  mother  was  living  with  Clayton,  a  convict  of 
mature  years,  as  his  wife.  If  defendant  is  not  guilty 
as  charged,  this  man  Clayton  was  the  cause  of  Con- 
nett's  death.  It  is  of  the  highest  importance  to  de- 
termine, if  possible,  the  truth  of  the  matter.  At  all 
events,  in  view  of  the  manifold  errors  indicated,  this 
court  cannot  say  that  there  has  been  a  trial  as  the  law 
requires,  and  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed. 

Rose,  J.  I  concur  in  the  reversal  of  the  conviction 
on  two  grounds:  (1)  There  was  prejudicial  error  in 
the  transferring  of  the  place  of  trial  from  the  court-house 
to  the  opera  house  and  in  the  resulting  conduct  at  the 
latter  place.  (2)  Failure  of  the  trial  court  to  interro- 
gate the  child  offered  as  a  witness  on  behalf  of  defend- 
ant and  the  order  preventing  her  from  testifying  with- 
out a  proper  inquiry  into  her  capacity  to  testify  re- 
quire a  new  tri^. 

MoRRissET,  C.  J.,  dissenting. 

According  to  the  testimony  for  the  state,  defendant 
and  Connett  drove  away  from  the  ranch  about  4  o'clock 
Sunday  afternoon,  saying  that  they  were  going  to  the 
neighborhood  of  Hershey,  where  they  expected  to  find 
work.  The  following  morning  defendant  drove  Con- 
nett's  team  and  wagon  to  a  livery  stable  in  Hershey. 
He  there  sold  the  team  and  wagon  for  f250,  executed 
a  bill  of  sale  therefor,  and  signed  thereto  the  name 
"Vernon  Connetf  He  received  in  payment  a  check 
made  payable  to  "Vernon  Connett."  He  wrote  the 
name  "Vernon  Connett"  thereon  and  cashed  the  check  at 
a  local   bank.    He  then    went   to    the   post   office   and 
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wrote  a  postal  card,  directed  to  **Mrs.  Connett,  Mason 
City,  Neb."    On  this  card  he  wrote :  "Dear  girl.  Glad  you 
are  all  right.  Roy  went  to  South  Dakota.     I  am  going 
to  do  some  hauling.     Don't  write  for  3  or  4  days,  I 
won't  be  in  town.  V.  C."     He  mailed  this  card  to  Mrs. 
Connett.     Taking  the  trunks  and  personal  baggage  be- 
longing to  Connett  that  were  in  the  wagon,  he  hired  a 
conveyance  which   conveyed   him   and   this   baggage   to 
North  Platte.     He  there  took  a  train  to  Lincoln,  called 
on  the  secretary  of  the  state   prison   board,  made   his 
monthly  report  as  was  required  under  his  parole,  then 
went  to  the  penitentiary  and  reported  to  the  warden, 
and  after   staying  around  the   city   of   Lincoln    a   day 
or  two  returned  again  to  the  ranch  where  his  mother 
was  living,  paid  a  short  visit  to  the  family  and  again 
departed.     Soon  thereafter  a  search  was  instituted  for 
Connett;  the  i)08tal  card  which  defendant  had  mailed 
was  discovered  to  be  a  forgerv,  the  team  was  located, 
and   it    was    generally    understood    that    Connett    had 
met  with   foul   play.     Defendant's   parole   was   revoked 
and  he  was   again   placed   in   the     penitentiary.       His 
mother  and   stepfather   were   arrested,    but,    so    far   as 
the  record   discloses,  ^  no    formal   complaints    were   filed 
against  them.       They    told    a    number    of    conflicting 
stories,  but  finally  gave  information   which  led  to  the 
discovery  of  Connett's  body  in  the  bed  of  the  Platte  river 
near  the  town  of  Hershey,  in  Lincoln  county,  January 
13, 1915.    Decomposition  had  progressed  to  such  a  degree 
that  the  body  could  not  be  identified  by  the  features, 
bnt  it  was  identified   beyond  question   by  the   clothing, 
teeth,  and  other  marks.     Three  puncture  fractures  were 
found  in  the  skull,  one  in  the  frontal  bone  and  one  on 
.  either  side,  and  the  testimony  shows  that  any  of  these 
might  prove  fatal.     There  is  no  direct  proof  as  to  how 
these  fractures   were  produced,  nor  by  what  hand  the 
blows  were  struck.     The   case,  so  far  as  the  state  is 
concerned,   rests  on  the  testimony  of  Charles   Clayton, 
the  stepfather,   and    Johnny    Jones,   a    17-year-old   boy 

100    Neb.— 14 
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who  worked  on  the  ranch,  corroborated  by  the  conduct 
of  defendant  and  supported  by  his  conflicting  stories. 
Clayton  and  Jones  testify  that  defendant  and  Connett 
left  the  ranch  together  on  Sunday  evening,  August  2, 
the  evening  before  defendant  sold  Connett's  team  in 
the  town  of  Hershey. 

The  defendant,  testifying  in  his  own  behalf,  admitted 
meeting  Connett  and  family  in  North  Platte,  and  all 
the  incidents  as  shown  by  the  state  down  to  Sunday  af- 
ternoon. His  story  as  given  on  the  trial  is  that  during 
the  afternoon  he  and  Connett  engaged  in  a  quarrel ; 
that  Connett  knocked  him  down  and  was  in  the  act  of 
choking  him  when  he  called  for  help;  that  his  step- 
father, Clayton,  rushed  out  with  a  hammer,  struck  Con- 
nett on  the  head,  felled  him  to  the  ground,  and  then 
struck  him  two  or  three  blows  with  the  hammer,  and  that 
Connett  instantly  died.  He  then  says  that  Clayton, 
Mrs.  Clayton,  defendant's  mother,  and  defendant  car- 
ried the  body  75  or  100  yards  and  hid  it  in  a  clump  of 
weeds;  that  later  they  carried  the  body  back  again,  pot 
it  in  a  wagon,  and  that  he  drove  away  with  this  body, 
with  directions  from  Clayton  to  hide  it  so  as  to  con- 
ceal the  crime,  and  to  then  proceed  to  Hershey  and  sell 
the  team  and  wagon;  that,  pursuant  to  these  instruc- 
tions from  Clayton,  he  took  the  body  to  the  point 
where  it  w^as  later  found  in  the  river  bed;  made  the 
sale  of  the  team,  wrote  the  postal  card,  and  went  to 
North  Platte,  where  he  divided  the  proceeds  of  the 
team   with   Clayton. 

This  entire  story  is  denied  by  Clayton.  It  is  also 
denied  by  Jones.  Jones  is  referred  to  by  counsel  for 
defendant  as  an  idiot,  and  it  is  strenuously  insisted 
that  his  testimony  is  not  worthy  of  belief.  Although 
17  years  of  age,  he  had  never  advanced  beyond  the 
fourth  grade  in  school,  and  he  seems  to  be  subnormal 
mentally.  Nevertheless  he  tells  a  straightforward  and 
convincing  story.  He  was  cross-examined  at  length 
without  his  testimony   being  shaken   in  the  least,  and 
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there  is  nothing  to  indicate  that  he  had  any  disposi- 
tion to  depart  from  the  truth. 

A  number  of  assignments  are  directed  to  the  ad- 
mission of  exhibits.  These  exhibits  relate  to  matters 
which  the  defendant  later  admitted  in  his  own  tes- 
timony. This  was  properly  a  part  of  the  state's  case, 
and  their  admission  could  not  have  been  prejudicial. 

During  the  trial  the  court,  on  its  own  motion,  made 
the  following  finding:  "By  reason  of  the  insufficiency 
of  the  court-room  to  seat  and  accommodate  the  people 
applying  for  admission,  and  also  by  reason  of  there 
being  some  question  as  to  the  safety  of  the  building 
crowded  to  its  full  capacity  as  it  is,  it  is  by  the  court 
ordered  that  the  further  trial  of  this  cause  be  had  at 
the  Keith  Theater,  and  thereupon  the  court  was  ad- 
journed to  Keith  Theater,  where  the  trial  proceeded" — 
and  transferred  the  trial  from  the  Lincoln  county 
courthouse  to  the  Keith  Theater  in  the  city  of  North 
Platte.  There  the  court,  attorneys,  witnesses,  and  jury 
were  seated  on  the  stage,  and  the  body  of  the  house 
was  filled  with  spectators.  Defendant's  counsel  ob- 
jected to  the  transfer  of  the  trial,  and  also  objected  to 
the  seating  of  the  witnesses  for  the  state  on  the  stage, 
and  asked  that  they  be  excluded  from  the  room  during  the 
trial.  His  objections  and  motion  were  overruled;  the 
court  saying  that  there  were  no  adequate  accommodations 
for  the  witnesses  elsewhere. 

During  the  progress  of  the  trial  the  court  bailiiT 
made  the  following  announcement  from  the  stage  of  the 
theater  as  court  was  about  to  take  a  recess:  "The  r^- 
ular  show  will  be  tomorrow;  matinee  in  the  after* 
noon  and  another  performance  at  8:30.  Court  is  now 
adjourned  until  7:30."  This  announcement  of  a  show 
did  not  refer  to  the  trial,  but  to  an  exhibition  to  ho 
given  by  a  troupe  of  professional  actors,  and  it  seems 
to  be  conceded  that  the  arrival  of  this  show  troupe 
necessitated  the  surrender  of  the  theater,  and  that 
thereafter  the  trial   was  conducted  in   the   courthouse. 
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The  administration  of  justice  ought  not  to  be  confused 
or  confounded  with  shows  and  entertainments.  The 
trial  ought  to  have  been  conducted  in  the  courthouse 
with  the  decorum  becoming  a  judicial  investigation 
where  a  defendant  is  on  trial  for  his  life.  However, 
after  carefully  reading  all  of  the  testimony,  I  find  the 
evidence  of  defendant's  guilt  so  strong  that  I  cannot 
concur  in  an  opinion  that  sets  aside  the  verdict  of  the 
jury  merely  because  the  court,  in  this  respect,  turned 
*  aside  from  the  beaten  path  of  judicial  procedure. 

In  addition  to  the  witnesses  who  testified  for  the 
state,  there  were  present  at  the  ranch  on  that  Sunday 
afternoon  defendant's  mother  and  his  half-sister,  Nellie 
Roberts,  a  child  then  just  past  six  years  of  age.  De- 
fendant's mother  was  not  called  as  a  witness  by  either 
side  as  to  what  occurred  at  the  ranch,  but  defendant 
asked  to  have  the  little  girl  called  as  a  witness.  There- 
upon the  court  interrogated  the  little  girl's  mother,  but 
without  putting  her  under  oath,  and  elicited  the  in- 
formation that  the  child  had  gone  to  school  two  oi^ 
three  months,  and  that  she  had  attended  Sunday  school 
"part  of  the  time,'^  and  then,  turning  to  the  jury,  the 
court  said:  ^'Gentlemen,  this  is  a  child.  She  has  not 
reached  the  age  of  seven  years.  She  has  not  gone  to 
school  to  exceed  three  months.  We  all  know  that  at 
that  immature  age  children  get  ideas  from  suggestion. 
To  the  court's  mind  it  would  be  cruelty  to  attempt  to 
force  a  child  of  that  immature  age;  she  doesn't 
know  or  understand  any  of  the  obligations  of 
the  oath,  and  therefore  the  court  will  not  permit  her 
to  be  put  upon  the  stand,  because  of  her  immature  age 
and  because  of  her  inability  to  understand  and  know 
the  obligation  of  an  oath.  The  child  is  of  that  imma- 
ture age  that  as  soon  as  the  suggestion  is  made  that 
she  come  upon  the  stand,  even  though  accompanied  by 
her  mother,  she  breaks  iown  and  cries  through  fear, 
and  this  takes  place  in  the  court's  presence  and  hear- 
ing." 
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Thereupon  counsel  for  defendant  offered  to  call  wit- 
nesses and  have  them  examined  relative  to  the  compe- 
tency of  the  child,  but  the  offer  was  denied.  He  then 
oflfered  to  prove  by  the  c^ild  that  a  fight  occurred  at  the 
ranch  substantially  as  detailed  by  the  defendant.  This 
offer  was  also  denied,  and  the  ruling  of  the  court  is 
assigned  as  error. 

''No  fixed  rule  can  be  laid  down  as  to  the  age  a  child 
must  be  to  entitle  it  to  testify  as  a  witness  in  a  court 
of  justice.  The  question  of  competency  of  a  person  to 
be  a  witness  must  be  left  to  the  sound  legal  discretion 
of  the  trial  judge,  leaving  to  the  jury  to  determine  the 
credit  that  ought  to  be  given  to  the  testimony."  Davis 
V.  State,  31  Neb.  247,  255. 

The  court  has  made  a  specific  finding  as  to  the  ap- 
pearance and  conduct  of  the  child,  and  in  the  exer- 
cise of  that  sound  legal  discretion  which  is  vested  in 
the  trial  judge  has  excluded  the  testimony.  The 
mother  of  the  child  was  present  and  might  have  been 
called  to  prove  the  same  matters  sought  to  be  proved 
by  the  child.  It  nowhere  appears  that  she  was  un- 
friendly to  the  defendant,  nor  is  any  reason  given  for 
not  calling  her.  It  was  suggested  in  argument  that 
she  might  conceal  the  truth  in  order  to  protect  her 
husband,  but  we  can  hardly  indulge  the  belief  that 
this  woman,  who  was  then  living  with  her  third 
husband,  would  conceal  the  truth  to  protect  the 
husband,  when  its  concealment  might  send  her  son  to 
the   electric    chair.- 

Of  the  court's  refusal  to  exclude  the  witnesses 
from  the  stage  of  the  theater,  it  may  be  said  that  the 
instant  case  is  peculiar  in  that  the  major  portion 
of  the  testimony  is  undisputed.  The  usual  danger  of 
a  witness  being  influenced  by  the  testimony  of  another 
witness  where  he  is  permitted  to  remain  in  the  court- 
room and  hear  the  examination  was  not  present, 
and    under    the     circumstances     the     court     was    not 
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guilty  of  such  an  abuse  of  discretion  in  this  regard  as 
calls  for  a  reversal  of  the  judgment. 

After  the  jury  had  been  instructed  and  retired  to 
the  jury-room,  they  called  upon  the  bailiff  for  exhibits 
that  had  been  offered  in  evidence.  The  bailiff  then 
permitted  a  number  of  jurors  to  go  into  the  court-room 
proper,  where  the  exhibits  had  been  left,  and  he, 
together  with  these  jurors,  gathered  up  the  exhibits 
and  carried  them  to  the  jury-room.  Among  these 
exhibits  was  deceased's  skull,  and  a  shirt  which  was 
found  on  the  body  when  it  was  discovered.  In  sup- 
port of  a  motion  for  a  new  trial,  defendant  set  out 
an  affidavit  of  a  juror,  in  which  it  was  alleged  that 
the  jurors,  after  having  procured  these  exhibits, 
attempted  to  fit  the  shirt  over  the  skull,  and  so  arrang- 
ed it  as  to  bring  a  hole  in  the  shirt  over  a  hole  or 
fracture  in  the  skull,  and  that  from  their  experiments 
with  these  exhibits  they  reached  the  conclusion  that, 
as  deceased  was  disrobing  and  had  his  shirt  pulled 
over  his  head,  he  was  struck  and  killed  by  the  defend- 
ant, thus  disproving  his  story  of  the  fight  at  the 
ranch.  The  exhibits  had  been  offered  and  received 
in  evidence.  The  defendant  by  his  own  story  had 
sufficientlv  identified  them.  The  skull  is  shown  to 
have  been  found  in  the  river  bed  where  defendant  tes- 
tified he  put  the  body  of  deceased.  The  marks  it 
bore  were  such  as  corresponded  to  his  theory  of  the 
killing,  and  the  issues  had  been  narrowed  down  to  the 
point  where  the  jury  were  left  with  practically  noth- 
ing to  determine  but  the  time,  place,  and  person  who 
did  the  killing,  was  it  at  the  ranch  in  the  afternoon, 
and  were  the  blows  struck  by  Charles  Clayton,  or  was  it 
some  time  during  the  succeeding  night,  and  were  the  blows 
struck  by  the  defendant.  An  examination  of  the  exhibits 
could  not  work  to  his  prejudice. 

When  we  consider  the  numerous  conflicting  stories 
told   by   the   defendant,    stories    which   he   now   admits 
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to  be  untrue,  together  ^ith  his  disposition  of  the 
deceased's  property,  the  writing  of  the  postal  card 
to  the  widow,  and  the  unreasonableness  of  the  story 
he  told  at  the  trial,  it  seems  to  the  writer  that 
Ms  guilt  was  fully  proved.  A  heinous  crime  has  been 
committed;  all  the  facts  and  circumstances  bearing 
on  its  commission  have  been  submitted  to  a  jury; 
defendant  w^as  represented  by  able  and  zealous 
counsel;  a  verdict  in  harmony  with  the  evidence  has 
been  returned;  a  judgment  that  fits  the  crime  has 
been  pronounced;  and  that  judgment  ought  not  to  be 
set  aside  for  technical  errors  that  do  not  affect  the 
substantial    rights    of   the   defendant. 

Barnes^  J.    I  concur  in  this  dissent. 

Hambr^  J.,  dissenting. 

The  witness  Johnny  Jones  testified  that  on  Sunday 
the  defendant,  Roy  Roberts,  and  the  deceased,  Vernon 
Connett,  hitched  up  the  team  and  drove  away  together. 
That  was  the  last  time  that  Johnny  Jones  saw  Connett. 
A  peculiar  thing  about  Connett  and  the  defendant 
going  away  together  is,  that  the  defendant  just 
before  they  went  kissed  his  mother  and  little  sister 
good-bye.  It  looks  as  if  this  starting  away  together 
was  the  beginning  of  the  journey  of  the  deceased  to 
his  grave.  Mrs.  Connett  appears  to  have  sufficiently 
identified  the  body  of  her  husband,  who  was  buried  not 
far  from  Sutherland,  by  his  clothing  and  his  teeth.  The 
clothing  was  also  identified  by  R.  H.  Connett,  the  broth- 
er of  the  deceased.  The  defendant  appears  to  have  suc- 
ceeded in  getting  the  deceased  to  go  to  the  Sund  rancli 
with  him.  His  stepfather  and  his  mother  and  little  sis- 
ter resided  there. 

On  the  3rd  day  of  August  the  defendant  appears^ 
to  have  executed  a  bill  of  sale  for  the  team,  harness  and 
wagon.  He  signed  the  name  ^'Vernon  Connett"  to  the 
Ml]  of  sale.  The  bill  of  sale  is  made  to  one  W.  H.  Jen- 
kins.   Oliver  H.  Ireley,  a  banker  residing  at  Hershey, 
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Nebraska,  made  out  the  bill  of  sale,  and  he  identified  the 
defendant  as  the  man  who  signed  it.  The  consideration 
was  1250.  This  witness  testified  that  he  saw  the  instru- 
ment delivered  to  the  defendant,  who  was  then  claiming 
to  be  Vernon  Connett.  The  defendant  was  recognized  by 
Mr.  Ireley.  Jenkins  paid  for  the  team  and  wagon  with 
a  check  on  the  Bank  of  Lincoln  County.  The  check  was 
presented  to  the  bank  by  the  defendant  claiming  to  be 
Vernon  Connett,  and  was  cashed  by  the  bank;  the  de- 
fendant receiving  the  money.  The  payment  was  in 
gold.  The  horses,  wagon  and  harness  all  belonged  to  the 
deceased.  The  defendant  testified  to  being  sentenced  to 
the  penitentiary  for  15  years.  The  trial  was  at  Grand 
Island.  He  was  paroled.  He  also  testified  that  his  sis- 
ter is  in  the  reform  school.  The  stepfather  appears  to 
be  a  convict  paroled  from  the  Nebraska  penitentiary. 

On  Friday  morning  at  North  Platte  the  defendant  first 
met  the  deceased,  and  visited  him  so  industriously  that 
by  2  o'clock  in  the  afternoon  they  started  for  the  Sumi 
place.  There  were  in  the  wagon  the  deceased,  Connett, 
and  his  wife  and  baby,  and  also  the  defendant.  Sund's 
place  is  described  as  about  four  or  five  miles  northwest 
of  North  Platte.  On  their  way  out  there  a  burr  dropped 
off  the  axle  of  the  wagon.  They  were  unable  to  find  it. 
With  more  or  less  trouble,  because  the  wheel  would  not 
stay  on,  they  finally  succeeded  in  driving  to  the  Suucl 
place.  That  evening  the  defendant  visited  with  his  moth- 
er and  little  sister,  but  the  deceased's  wife  cooked  sup- 
per by  a  fire  that  was  built  near  the  wagon,  and  the  de- 
fendant ate  supper  with  the  Connetts.  That  night  the 
defendant's  mother  loaned  him  some  bed  clothes  and  he 
made. a  bed  on  the  ground  not  far  from  Connett's  wagon. 
In  the  morning  the  defendant  visited  with  his  stepfather 
a  short  time,  and  then  spoke  to  his  mother  and  little 
sister,  but  after  that  he  went  back  to  the  wagon,  and 
when  the  Connetts  got  breakfast  ready  he  ate  with  tliem. 
Defendant  stayed  continuously  with  Connett.  Mr^  Con- 
nett borrowed  a  wash-boiler  and  wash-board  of  the  de- 
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fendant's  mother.  She  then  did  her  washing  at  the 
wuthwest  corner  of  the  house.  The  defendant  borrowed 
his  stepfather's  razor  and  made  some  lather  and  shaved 
Connett.  They  appear  to  have  had  a  good  dinner 
together,  because  two  chickens  were  killed  and  cooked, 
and  there  were  noodles.  Then  they  hooked  the  team  up 
to  one  of  Mr.  Sund's  wagons  and  took  Mrs.  Connett  to 
the  Union  Pacific  depot  in  North  Platte.  It  was  from 
there  that  she  started  to  Mason  City.  This  then  left  the 
defendant  alone  with  Connett,  so  that  nobody  might  dis- 
turb him.  For  the  last  time  Mr.  Connett  kissed  his  wife 
and  baby  good-bye.  Then  he  and  the  defendant  started 
for  Sund's  place.  Arriving  there,  they  unhitched  the 
horses  and  went  into  the  house.  The  defendant  went 
with  Connett  and  helped  him  to  take  the  blankets  out 
of  his  wagon  and  to  hang  them  up  so  that  they  might 
dry.  Then  they  had  a  lunch  together  by  themselves — 
just  these  two.  The  defendant  appears  in  the  evening  to 
have  entertained  Connett  by  acting  the  part  of  a  ghost 
and  scaring  young  Jones,  who  had  gone  into  the  corn- 
field to  wait  until  the  snipes  would  drop  into  the  bag 
which  he  held.  This  sort  of  performance  enabled  the  de- 
fendant to  divert  and  amuse  Connett.  The  defendant 
and  Connett  slept  in  Connett's  wagon  that  night.  In  the 
morning  the  defendant  and  Connett  both  ate  breakfast 
with  the  defendant's  mother.  Their  clothes  had  been 
drawn  out  of  shape  by  the  rain  of  the  day  previous,  and 
the  defendant  borrowed  a  flat-iron  of  his  mother.  He 
pressed  a  pair  of  pants  for  Connett,  and  also  a  pair  for 
Clayton,  and  one  pair  for  himself.  The  defendant  testi- 
fied that  while  they  were  there  Mr.  Harding  came,  and 
that  they  all  conversed  with  him  as  to  whether  he  knew 
where  Connett  could  And  employment  such  as  working  in 
the  hay-field  with  the  team.  From  and  including  this 
testimony  it  is  well  to  inquire  how  many  of  the  alleged 
facts  were  manufactured  by  the  defendant  for  himself 
for  his  own  personal  benefit.  But  defendant  testified: 
*We  were  speaking  of  people  in  general,  that  is,  fellows 
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that  we  had  associated  with,  and  as  to  their  character  and 
different  things  of  that  sort,  and  it  seems  as  though  Clay- 
ton wanted  to  leave  the  impression  with  Harding  that  he 
was  quite  a  rounder.  He  said  several  things  in  regard 
to  his  ability  as  a  bad  man;  even  spoke  of  riding  bad 
horses  in  Cheyenne,  Wyoming,  and  at  one  time  there 
a  man  cut  the  4et-go,^  I  believe  he  called  it,  of  his  sad- 
dle, and  after  cutting  the  let-go  of  his  saddle,  which  he 
claimed  at  that  time  would  have  meant  that  he  w^ould  have 
won  the  championship,  if  it  hadn't  been  cut,  of  the  frontier 
day  at  that  time,  he  claimed,  that  after  the  let-go  broke 
he  was  carrying,  I  believe,  a  45  Colt's  revolver,  which,  after 
the  let-go  broke  and  threw  him,  he  immediately  pulled 
out."  This  is  apparently  the  beginning  of  the  defend- 
ant's plan  of  presenting  Clayton  as  a  violent  and  vicious 
sort  of  man.  After  Harding  went  away  Clayton,  Con- 
nett  and  the  defendant  went  back  to  Connett's  wagon,  so 
defendant  testified,  and  they  sang  some  songs.  After 
that  they  went  into  the  house  and  had  dinner.  The  de- 
fendant testified  that  after  dinner  was  over  he  and  Clay- 
ton got  into  an  argument  in  regard  to  the  defendant's 
mother,  and  that  Clayton  said  that  if  the  defendant's 
mother  ever  left  him,  or  did  him  as  she  had  others,  he 
would  shoot  her.  Then  the  defendant  says  that  he  told 
Clayton  that  if  he  (Clayton)  did  anything  of  that  kind 
he  ^^would  have  to  shoot  me  on  sight,  and  he  said  some- 
thing about  he  didn't  think  that  would  be  hard  to  do ;  and 
I  don't  remember  just  exactly  what  I  said,  but'I  said  some- 
thing to  the  effect  that  I  had  a  notion  to  hit  him  then,  and 
I  think  I  called  him  a  name,  I  am  not  just  exactly  positive, 
and  Mr.  Connett  stepped  up  and  said,  *If  there  is  any 
fighting  to  be  done  here,  I  will  do  it.' "  The  defendant  fur- 
ther testified  that  he  turned  around  to  Connett  and  said 
to  him,  "What  are  you  butting  in  for?"  and  that  Connett 
then  said  he  thought  he  had  a  right  to  butt  in ;  and  the 
defendant  then  testified  that  he  said  to  Connett,  "You 
,  I'll  hit  you  in  the  nose." 
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This  story  up  to  this  point  is  unnatural  and  improb- 
able in  the  extreme.  Connett,  according  to  the  story, 
had  been  invited  into  the  house  with  the  defendant,  and 
they  had  eaten  their  breakfast  and  dinner  together  in 
the  house.  There  had  been  no  sort  of  controversy.  Be- 
sides, if  the  deceased,  Connett,  was  friendly  to  the  de- 
fendant, as  he  appears  to  have  been,  and  very  much 
dcmiinated  by  him,  which  seems  to  have  been  the  fact,  he 
would  not  have  wanted  to  do  anything  contrary  to  the 
will  of  the  defendant.  But  the  defendant  goes  right 
along  ^ith  his  improbable  story:  "Just  about  that  time 
Connett  knocked  me  down,  and  after  knocking  me  down 
he  put  his  left  knee  in  my  stomach  and  both  hands 
around  my  neck,  and  while  down  there  I  told  him  that 
I  had  enough,  that  I  didn't  want  to  fight."  Let  us  an- 
alyze that.  Why  should  Connett  have  been  attacked 
when  there  was  no  reason  whatever  for  attacking  him? 
And  as  Connett  does  not  appear  to  have  been  struck  in 
the  nose,  did  he  have  any  reason  to  knock  the  defendant 
down?  It  is  unnatural  that  he  should  have  done  so 
until  he  was  actually  struck.  The  statement  that  he  put 
his  left  knee  on  his  stomach  and  that  he  put  both  hands 
around  his  neck  is  an  improbable  story.  Defendant  had 
the  deceased  put  himself  in  an  uncomfortable  and  unten- 
able attitude.  Men  do  not  fight  by  putting  their  knees 
in  each  other's  stomachs  and  then  putting  their  hands 
around  the  neck.  It  cannot  be  done.  It  is  true  that  he 
could  have  put  his  knee  in  his  stomach,  but  he  could  not 
have  put  his  knee  in  his  stomach  and  choked  him  at  the 
same  time.  He  might  have  choked  him  at  one  time, 
and  put  his  knee  in  his  stomach  at  another  time,  but 
never  could  he  •  take  the  position  described  by  the  de- 
fendant. This  part  of  the  story  was  invented  for  the  ex- 
press purpose  of  reducing  the  degree  of  the  offense 
charged.  That  fact  is  still  further  apparent  by  what  hap- 
pens, according  to  the  defendant :  "And  while  down  there 
I  told  him  that  I  had  had  enough,  that  I  didn't  want  to 
fight.  He  wouldn't  quit  choking  me."    This  is  an  unnatu- 
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pal  thing  that  he  would  not  quit  choking  the  defendant 
after  the  defendant  told  him  that  he  had  had  enough,  and 
that  he  did  not  want  to  fight.  Men  do  not  choke  one 
another  under  those  circumstances.  But  the  last  part  of 
this  unnatural  story  puts  on  it  the  climax  of  its  improba- 
bility. The  defendant  puts  himself  in  the  position  of 
one  calling  for  help,  and  then  Clayton,  instead  of  in- 
terfering as  men  do  interfere  by  taking  hold  of  Connett 
with  his  hands  and  pulling  him  off,  is  represented  as 
picking  up  a  hammer  and  running  over  and  pounding 
Connett  on  the  head  with  it  until  he  is  dead.  That  ia 
the  worst  part  of  this  piece  of  fiction.  He  testified :  "Mr. 
Clayton  was  standing  right  near  the  milk-house,  and  he 
picked  up  a  hammer  and  ran  over  to  where  Mr.  Connett 
was,  and  he  hit  him  in  the  head  with  this  hammer,  and 
after  he  fell  down  he  hit  him  two  or  three  more  times." 
Assuming  that  Clayton  is  like  other  men,  it  is  fair  to 
presume  that,  if  there  had  really  been  a  fight  and  that  he 
had  seen  it,  he  would  have  run  over  and  would  have 
taken  hold  of  the  contestant  who  had  the  best  of  it.  In- 
stead of  doing  that,  according  to  his  story,  he  pounded 
him  in  the  head  with  a  hammer,  and,  to  make  sure  that 
he  was  good  and  dead,  he  hit  him  two  or  three  times 
after  he  was  down.  Assuming  that  Clayton  was  a  nat- 
ural man,  he  would  have  been  appalled  at  once  when  he 
struck  Connett  with  the  hammer  and  Connett  fell  down, 
and  he  would  have  been  doing  everything  that  he  could 
to  revive  him.  Then  the  defendant  was  himself  perfectly 
helpless.  He  says  that  Clayton  came  over  to  where 
he  was,  "and  my  legs  were  under  the  body  of  Vernon 
Connett,  and  he  pulled  me  out  by  the  shoulders.  Oh, 
possibly  three  feet  he  moved  me,  after  getting  me  out 
from  under  Mr.  Connett's  body,  and  after  that  I  began 
to  sit  up,  and  Clayton  says,  'What  will  I  do?' "  In  the 
mind  of  the  author  of  this  piece  of  unreal  literature  the 
defendant  was  to  be  shown  to  be  utterly  helpless,  and  the 
big  body  of  a  man  of  ordinary  size  was  lying  upon  him, 
and  he  had  to  be  pulled  out  from  under  the  body.  But 
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that  is  not  all.  Right  here  this  piece  of  literature  pro- 
ceeds to  put  the  blame  of  killing  the  man  all  on  Clay- 
ton, and  Clayton  b^ns  to  wonder  what  he  is  going 
to  do,  and  he  asks  the  defendant.  He  says  Clayton  rolled 
the  body  of  the  dead  man  over  onto  the  blanket,  and  then 
said,  "Take  hold  of  the  bottom  end  of  that,"  and  then 
they  carried  the  body  75  or  100  yards  east  of  Mr.  Bund's 
house  and  put  it  into  a  pile  of  weeds.  Then  he  draws  a 
picture  of  his  little  sister  standing  near  the  corner,  that 
she  had  a  little  bob-tailed  dog  with  her,  and  that  he  took 
hold  of  her  hand  and  led  her  into  the  house,  and  then 
the  mother  inquired,  ''What  has  Charlie  done?"  where- 
upon the  defendant  told  her  that  Charlie  had  "killed 
that  man."  He  then  tells  that  Clayton  called  to  him 
from  the  barn,  and  that  he  went  to  the  bam,  and  that 
Clayton  began  to  ask  him  what  he  was  going  to  do,  and 
that  Clayton  said  to  him,  "You  are  going  to  help  me, 
ain't  you?"  and  that  Clayton  also  said,  "It  is  possible 
that  I  will  have  you  sent  back  to  Lincoln  on  your  parole, 
and  maybe  a  murder  charge  put  against  you;  maybe  I 
will  do  otherwise."  He  says  that  Clayton  threatened 
him  if  he  did  not  help  him,  and  then  that  he  finally  said 
"All  right."  Then  they  led  the  team  out  of  the  barn  and 
hooked  them  onto  the  wagon  and  took  the  endgate  out, 
and  then  that  his  mother  joined  them  at  the  corner  of 
the  house  and  from  there  they  walked  to  where  the  body 
of  the  man  was  in  the  weeds,  and  "mother  and  Clayton 
took  hold  of  the  head  end  of  the  man  and  I  took  hold 
of  the  foot  end  of -the  man,  and  we  carried  him  back 
to  the  wagon,  and  after  carrying  him  back  to  the  wagon 
we  laid  him  down."  It  seems  that  they  then  put  him 
in  the  wagon,  according  to  the  story,  and  that  they 
had  the  blanket  or  skirt,  or  whatever  it  was,  wrapped 
around  his  shoulders  and  head,  and  then  he  says  that 
Clayton  gave  him  certain  directions;  that  Clayton  told 
him:  "After  you  lay  this  man  out  and  bury  him,  or 
wherever  you  want  to  put  him  go  to  Hershey,  Nebraska, 
and  there  sell  the  team  if  you  can.     After  selling  the 
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team  I  will  meet  you  in  North  Platte."  He  says  also 
Clayton  told  him  to  write  the  postal  card  to  Mrs. 
Connett  and  what  to  put  in  it.  He  then  describes  his 
drive  to  the  graveyard  at  Sutherland,  and  then  going 
to  the  Platte  river  and  taking  the  endgate  from  the 
wagon  and  carrying  the  man  just  down  over  the  bank 
and  there  laid  him  down,  '^and  I  took  hold  of  this  blanket 
or  cover  or  skirt,  or  whatever  it  was,  and  I  pulled  it  out 
from  in  under  his  head,  and  I  laid  this  into  the  wagon, 
and  I  put  the  endgate  into  the  wagon." 

Another  unreasonable  thing  to  this  story  is  that  he  has 
Clayton  asking  him  what  shall  be  done,  and  then  Clayton 
does  not  go  with  him  and  does  not  in  any  way  participate 
in  burying  the  body.  According  to  the  story,  the  trouble 
was  Clayton's  trouble,  and  he  should  therefore  have 
hauled  the  body  away  to  hide  it.  Then  the  defendant 
kept  the  property  and  got  the  money  for  it  when  he  sold 
it. 

In  the  light  that  the  defendant  testified  to  an  un- 
reasonable and  improbable  story  having  no  discoverable 
foundation  in  fact,  and  resting  only  upon  a  basis  of  fiction, 
formulated  to  deceive  the  jury  and  to  reduce  their  verdict 
from  murder  in  the  first  degree  to  manslaughter  or  murder 
in  the  second  degree,  I  see  no  particular  error  in  the  re- 
fusal of  the  court  to  allow  the  little  girl  to  testify  to  a 
story  which  was  transparent  and  unreasonable  fiction. 
If  the  alleged  facts  concerning  the  killing  of  the  de- 
ceased with  a  hammer  by  Clayton  never  happened,  then 
the  little  girl  could  not  have  truthfully  told  the  story 
related  by  the  defendant,  and  so  the  defendant  did  not 
suffer  when  she  failed  to  recite  this  Munchausen  tale. 
The  mother  was  probably  not  called  as  a  witness  to  the 
main  facts  because  the  defense  knew  that  there  was  no 
truth  in  the  story  which  it  had  put  up,  and  did  not  want 
to  subject  her  to  the  dangers  of  a  cross-examination. 

When  Johnny  Jones  saw  Connett  and  the  defendant 
driving  north  toward  the  railroad  tracks  together,  the  de- 
fendant   was   taking   Connett   for   his    last   drive.      The 
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man  who  had  taken  possession  of  Connett  and  who  had 
zealously  kept  such  possession,  was  going  to  kill  and  bury 
him.  And  he  was  going  to  keep  the  team  and  the  harness 
and  the  wagon  until  he  conld  realize  their  value.  This 
was  to  be  the  pay  for  his  trouble  and  his  crime. 

Charles  Clayton  testified  that  the  defendant  had  said 
he  wanted  Connett's  team;  that  on  a  Sunday  afternoon 
the  defendant  kissed  his  mother  and  little  sister  good- 
bye, and  Connett  shook  hands  with  Mrs.  Clayton;  that 
then  the  defendant  and  Connett  got  into  the  wagon  and 
started  for  Hershey  to  work  in  the  hay-field,  so  they  said; 
that  Johnny  Jones  was  there  and  saw  them  start;  that 
defendant  was  sitting  on  the  left  side  and  driving  the  team, 
and  Connett  was  on  the  other  side.  When  defendant  came 
back  a  week  afterwards  he  told  the  story  that  Connett 
had  gone  to  South  Dakota  on  a  teaming  job.  Defendant 
at  that  time  seemed  to  have  plenty  of  money. 

Clayton  fixed  the  time  when  Roy  Roberts  and  Connett 
and  his  wife  and  baby  came  to  the  Bund  place  as  Friday, 
July  31.  He  also  said  that  Roberts  and  Connett  were  there 
until  the  next  Sunday  afternoon,  when  they  went  away 
together.    Clayton  did  not  see  Connett  after  that.    When 

the  defendant  came  back  he  talked  to  Clavton  in  such  a 

•i' 

way  as  to  induce  him  to  believe  that  there  was  something 
wrong.  After  that  he  told  Clayton  that  he  had  been 
mighty  lucky  in  getting  out  of  a  murder  case.  While 
Clayton  himself  had  entered  a  plea  of  guilty  to  cattle 
stealing,  there  seems  to  be  no  credible  evidence  connect- 
ing him  with  the  crime,  and  that  defendant  sold  the  team, 
wagon  and  harness  while  he  was  gone  corroborates  Clay- 
ton and  the  story  of  the  crime. 

There  could  be  no  prejudicial  error  in  excluding  the  tes- 
timony of  the  little  girl,  defendant's  sister,  if  the  story 
abont  to  be  told  was  clearly  highly  colored  fiction.  The 
district  judge  was  on  the  ground  and  he  had  the  op- 
portunity to  examine  conditions  surrounding  this  trial 
and  to  judge  of  them.  I  am  unwilling  to  condemn  what 
he  did  in  excluding  the  testimony  of  the  little  girl. 
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As  to  the  action  of  the  district  court  in  adjourning  the 
trial  from  the  court-house  to  the  theater,  he  probably  did 
it  with  the  implied  or  expressed  approval  of  the  county 
commissioners.  Besides,  in  this  country  the  court  is  an 
institution  of  the  people  and  for  their  benefit.  The  writer 
looks  upon  the  publicity  of  the  court  proceedings  among 
the  people  as  a  good  thing  and  much  to  be  encouraged, 
except,  of  course,  a  trial  should  not  be  produced  as  a 
drama,  and  nothing  should  be  added  which  converts  the  * 
facts  into  a  tragedy. 

While  I  realize  that  the  opinion  of  the  court  presents  a 
criticism  of  the  proceedings  not  entirely  without  some 
foundation,  it  does  not  follow  that  the  things  complained 
of  are  so  prejudicial  to  the  rights  of  the  defendant  as  to 
justify  a  reversal  of  the  judgment  of  the  district  court 
and  the  increased  burden  and  expense  of  a  new  trial. 
While  the  strictest  enforcement  of  the  more  technical  rules 
of  the  criminal  law  may  possibly  sustain  the  present  views 
of  this  court  as  set  forth  in  the  opinion,  there  is  a  growing 
tendency  among  the  people,  the  bench  and  the  bar  to  let 
well  enough  alone.  In  this  case  I  am  not  quite  able  to 
agree  with  the  views  of  the  majority. 

The  law  presumes  the  defendant  to  be  innocent  until 
his  guilt  is  established  by  the  evidence  beyond  a  reasonable 
doubt,  and  this  court  will  not  affirm  the  judgment  of  the 
district  court  based  upon  a  verdict  of  guilt  unless  the  de- 
fendant has  had  a  fair  trial,  and  the  inquiry  concerning  the 
defendant's  guilt  has  been  conducted  w^itbout  prejudicial 
error.  Unwarranted  injury  might  be  done  to  the  defendant 
by  taking  the  case  away  from  the  courthouse  to  the  theater 
if  the  theater  should  be  filled  with  a  hostile  and  demon- 
strative audience  seeking  the  conviction  of  the  prisoner. 
Whether  the  refusal  of  the  court  to  let  the  defendant's 
little  sister  testify  was  based  upon  a  sufficient  reason 
we  may  not  know  as  well  as  Judge  Grimes,  who  saw  the 
little  girl  cry  and  who  perhaps  heard  some  of  her  conver- 
sation. Besides,  Judge  Grimes  conversed  with  the  moth- 
er, and  the  mother  appears  to  have  given  certain  rea- 
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song  for  not  letting  the  little  girl  testify.  I  desire  most 
earnestly  to  say  nothing  that  shall  in  any  way  be  preju- 
dicial to  the  defendant.  His  connection  with  the  case 
and  his  criminal  liability  are  shown  by  the  majority 
opinion,  in  which  it  is  said,  among  other  things :  "Defend- 
ant and  the  Connett  family  drove  to  the  city  of  North 
Platte,  where  Mrs.  Connett  and  the  baby  took  the  train 
for  Mason  City.  Defendant  and  Connett  then  returned 
to  the  ranch.  They  remained  there  that  night  and  until 
some  time  the  following  afternoon.  So  far  there  seems 
to  be  no  conflict  in  the  evidence,  Connett  was  killed,  and 
this  defendant  disposed  of  Connett^s  property,  and  did 
other  things  and  conducted  himself  generally  so  as  to 
lea?e  no  doubt  that  he  had  a  part  in  the  tragedy  that 
resulted  in  the  death  of  Connett." 

With  this  statement  contained  in  the  majority  opinion,  I 
am  unable  to  see  how  the  discussion  of  the  case  contained 
in  this  dissent  can  in  any  way  be  prejudicial  to  the  de- 
fendant. I  am  unable  to  coincide  with  the  views  of  the 
law  expressed  in  the  majority  opinion,  and  I  therefore  feel 
called  upon  to  insist  upon  this  dissent. 


Philip  S.  Rinb^  appellee,  v.  John  A.  Rinb^  Adminis- 

TRATOE,    ET    AL.,    APPELLEES;    .LOUISE    StEINACKEE    BT 
AU,  APPELLANTS. 

Laura  Bine,  appellee,  v.  John  A.  Rinb,  Administrator, 
appelleb;  Louise  Stein  acker  bt  al.,  appellants. 

Laura  Bine,  appellee^  v.  Louise  Steinageer    bt  al., 

appellants. 

Filed  Jxjlt  1,  1916.    No.  19523. 

1.  Wins:    Oral  Contract:    Specific  Performance.     "Where  a  party 
orally  contracts  to  devise  and  bequeath  to  another  certain  real  es- 

100   Neb.— 15 
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tate  and  money  in  consideration  that  the  beneficiary  shall  assume 
a  peculiar  and  domestic  relation  to  the  promissor,  and  render  him 
services  of  a  character  to  make  it  practically  impossible  to  esti- 
mate their  yalue  by  any  pecuniary  standard,  and  the  beneficiary, 
in  reliance  upon  the  oral  promise,  in  good  faith  assumes  the  relation 
and  fully  performs  her  part  of  the  agreement,  she  will  be  entitled, 
in  the  event  of  a  breach  of  the  contract  by  the  promissor,  to  a  spe- 
cific performance  of  the  same  as  made."  Lacey  v.  Zeigler,  98  Neb. 
380. 

2.  Witnesses:  Coicpetsnct.  Counsel  for  plaintiff  are  not  disqualified 
as  witnesses  under  section  329  of  the  Code  (Rev.  St.  1913,  sec.  7894), 
since  neither  of  them  has  a  "direct  legal  interest." 

3.  :  .   A  witness  is  not  disqualified  merely  because  of  the 

fact  that  he  is  the  son  of  a  party.  Relationship  to  the  adverse  party 
may  affect  his  credibility  but  not  his  competency  as  a  witness. 

Appeal  from  the  district  court  for  Dodge  county: 
Geoegb  H.  Thomas^  Judge.    Afjirmed. 

S,  L.  Oekthardt,  for  appellants. 

Frank  Dolezal  and  E.  P.  Smith,  contra. 

HameR;  J. 

Carl  Hembeck,  a  resident  of  Dodge  county  in  this  state, 
and  in  his  lifetime  an  owner  of  considerable  real  and  per- 
sonal property  therein,  died  in  1904,  leaving  no  widow 
and  without  issue  surviving  him.  He  made  a  will  which 
was  duly  probated,  and  which,  after  setting  aside  f 2,250  in 
trust  for  the  payment  of  specific  legacies,  which  were  to 
be  paid  after  the  death  of  his  wife.  Bertha  nembeck, 
gave  her  the  income  from  the  sum  put  in  trust  and  made 
her  as  well  his  residuary  legatee.  The  said  sum  of  f  2,250 
was  to  be  divided  evenly  between  Louise  Steinacker, 
William  von  Gahlen,  and  William  Grunewald,  the  niece 
and  nephews  of  the  testator,  and  residents  of  Germany. 
This  will  was  executed  in  1896,  Mrs.  Hembeck,  the  wife 
of  the  testator,  died  about  a  year  prior  to  the  death  of  her 
husband. 

Action  was  begun  by  Philip  S.  Rine  in  1904,  in  the 
nature  of  a  bill  of  interpleader,  alleging  that  he  W5is  the 
owner  of  certain  land  in  Dodge  county  upon  which  Carl 
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Hembeck,  deceased,  had  held  a  mortgage,  and  alleging  that 
the  administrator  of  said  Hembeck's  estate  claimed  the 
mortgage  and  its  proceeds,  and  that  Laura  Rine  claimed  to 
own  the  mortgage  by  virtue  of  a  contract  with  the  said 
Hembeck,  and  praying  that  defendants  interplead  antl 
establish  their  right  to  the  mortgage.  Laura  Rine 
answered,  claiming  the  mortgage  by  virtue  of  a  parol 
agreement  with  the  said  Hembeck  to  the  effect  that  she 
should  look  after  and  take  care  of  the  said  Hembeck  and 
his  wife,  and  look  after  their  comfort  during  the  lives 
of  each  of  them ;  that  she  should  receive  the  entire  estate 
of  the  said  Carl  Hembeck  upon  the  death  of  the  survivor 
of  the  said  Hembeck  and  his  wife.  Service  by  publication 
was  had  upon  the  defendants  Steinacker,  von  Gahlen, 
and  Grunewald,  and  upon  default  the  case  went  to  decree 
June  27,  1904,  a  decree  being  entered  in  favor  of  Laura 
Rine,  and  finding  that  she  was  the  owner  of  the  mortgage 
in  question  by  virtue  of  th6  contract.  On  June  24,  1909, 
the  defendants  von  Oahlen,  Grunewald,  and  Steinacker 
answered  and  asked  to  have  the  decree  set  aside.  In 
Rine  v.  Rme,  91  Neb.  248,  we  decided  that  the  decree 
should  be  set  aside  and  the  defendants  named  permitted 
to  make  their  defense.  Upon  a  trial  of  the  issues 
raised  by  their  answers,  the  district  court  has  again  found 
in  favor  of  Laura  Rine  upon  the  alleged  contract,  and 
the  defendants  have  challenged  the  correctness  of  that 
finding  by  this  appeal,  and  now  allege  that  there  is  not 
sufficient  competent  evidence  to  support  the  decree. 

The  other  cases  involved  herein  concern  the  title  to 
real  estate  owned  by  the  said  Hembeck.  The  cases  were 
tried  together  and  decrees  rendered  in  all  of  them  in 
favor  of  Laura  Rine  upon  her  alleged  contract.  In  de- 
termining whether  such  a  contract  as  that  alleged  was 
made  by  the  parties,  it  is  proper  to  consider  the  relations 
existing  between  them.  Laura  Rine  was  the  niece  of  Mrs. 
Hembeck.  Mr.  and  Mrs.  Hembeck  through  the  greater 
part  of  their  lives  were  childless,  no  child  surviving  in- 
fancy.    Laura  Rine's  mother,  a  sister  of  Mrs.  Hembeck, 
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died  when  Laura  Rine  was  a  child  about  ten  years  of  age. 
From  that  time  until  she  reached  maturity  and  married, 
her  home  was  made  with  the  Hembecks.  This  period  was 
about  ten  years.  Shortly  after  her  marriage  the  Hembecks 
retired  from  the  farm  and  moved  into  the  city  of  Fremont. 
This  was  in  1875  or  1876.  From  this  time  until  1889  Mrs. 
Rine  and  her  husband  resided  on  a  farm.  Mr.  Rine  wbs 
extensively  engaged  in  farming  and  in  the  stock  business. 
During  this  period  the  relationship  between  the  families 
seemed  to  have  been  as  intimate  as  possible  under  the  cir- 
cumstances. Whenever  the  Rines  went  from  the  farm  to 
Fremont  the  Hembeck  house  was  made  their  home. 
Philip  S.  Rine  testified !  "Well,  we  drove  there  every  time 
anybody  came  in,  the  first  thing  we  drove  there.  ♦  ♦  • 
They  would  not  let  us  go  anywhere  else.  We  made  it  our 
home  when  we  came  to  town.  I  would  put  my  horses  in 
the  livery  barn  and  we  would  always  take  dinner  there. 
Q.  In  the  way  of  bringing^in  supplies  from  the  farm, 
what  was  done  by  you  folks?  A.  Well,  whenever  we 
came  in  we  brought  them  things  to  eat.  When  we  butcher- 
ed I  took  them  in  a  lot  of  meat,  sausages,  I  always  made 
a  lot  of  sausages.  Of  course,  we  gave  them  anything  we 
had."  The  Hembecks  treated  Mrs.  Rine  as  their  child  and 
referred  to  her  as  their  girl. 

Such  a  contract  as  the  one  involved  may  be  enforced 
when  the  services  which  are  the  basis  of  the  contract 
have  been  rendered  and  the  value  of  them  cannot  be  accu- 
rately measured,  and  it  would  be  unjust  not  to  enforce 
the  contract  Many  decisions  of  this  court  have  recog- 
nized this  rule.  Kofka  v.  Rosicky,  41  Neb.  328;  Moline 
V.  Carlson,  92  Neb.  419;  O'Connor  v.  Waters,  88  Neb. 
224 ;   Lacey  v.  Zeigler,  98  Neb.  380. 

In  the  case  last  cited,  it  is  said  in  paragraph  2  of  the 
syllabus:  "Where  a  party  orally  contracts  to  devise  and 
bequeath  to  another  certain  real  estate  and  money  in  con- 
sideration that  the  beneficiary  shall  assume  a  peculiar  and 
domestic  relation  to  the  promissor,  and  render  him  ser- 
vices of  a  character  to  make  it  practically  impossible  to 
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estimate  their  value  by  any  pecuniary  standard,  and  the 
beneficiary,  in  reliance  upon  the  oral  promise,  in  good 
faith  assumes  the  relations  and  fully  performs  her  part 
of  the  agreement,  she  will  be  entitled,  in  the  event  of  a 
breach  of  the  contract  by  the  promissor,  to  a  specific  per- 
formance of  the  same  as  made." 

It  is  required,  however,  in  such  cases  as  those  which 
we  have  cited,  that  the  evidence  in  support  of  the  con- 
tract shall  be  clear  and  convincing.  It  is  contended  by 
appellants  that  no  such  proof  has  been  furnished  in  sup- 
port of  the  contract.  A  number  of  witnesses  were  sworn 
who  testified  to  conversations  had  with  the  deceased  Hem- 
beck  and  his  wife.  Frank  Dolezal,  attorney  for  Mrs. 
Bine,  testified  to  the  substance  of  the  testimony  of  a  Mrs. 
Oortz,  a  witness  who  was  deceased  at  the  time  of  the 
present  trial,  but  who  testified  at  the  trial  in  1904.  The 
substance-  of  her  testimony  is  that  in  a  conversation  with 
Mr.  Hembeck  about  an  improvement  which  he  was  mak- 
ing to  part  of  the  property  involved  herein  she,  Mrs. 
Oortz,  had  said  to  Hembeck  that  the  Improvement  ought 
to  be  extended ;  that  Hembeck  told  her  he  would  not  do 
it,  that  the  property  was  Mrs.  Bine's  after  his  death,  and 
if  she  wanted  to  complete  the  improvement  she  could; 
that  there  was  an  arrangement  that  it  was  Mrs.  Rine's 
property  after  he  died.  This  conversation  occurred  after 
the  death  of  Mrs.  Hembeck. 

John  A.  Rine,  the  son  of  Philip  and  Laura  Rine,  tes- 
tified to  the  friendly  relations  existing  between  the  Hem- 
becks  and  his  mother;  that  his  mother  was  very  fre- 
quently in  their  home,  attended  them  continually,  **and 
whenever  they  were  sick  she  would  be  down  there  con- 
tinually and  would  not  be  home  at  all;*'  that  Mr.  Hem- 
beck told  him  of  their  affection  for  his  mother  as  a  little 
girl,  and  "when  in  later  years  she  got  married  they  would 
come  to  town  and  how  they  longed  for  their  girl  and 
tried  to  get  her  to  move  to  town  to  look  after  and  take 
care  of  them  and  be  close  to  them,  and  how  my  father  at 
the  time  did  not  want  to  come  to  town  and  how  he  ob- 
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jected  and  how  finally  they  induced  him  to  come.  They 
promised  him  that  Laura  would  be  recompensed;  that 
when  they  died  their  property  would  go  to  her.  ♦  ♦  • 
I  think  he  said  that  when  they  moved  to  town  here  they 
were  alone,  their  girl — they  referred  to  Laura  as  their 
girl — was  out  in  the  country,  and  they  wanted  to  have 
her  near  them,  and  they  tried  to  get  them  to  move  to 
town.  Father  didn't  want  to,  but  finally  they  induced 
my  mother  to  come  to  town  so  they  would  be  taken  care 
of,  and  they  promised  tbat  when  they  died  she  would  have 
the  property  when  they  died."  Other  conversations  of  a 
similar  character  are  related  by  the  witness. 

A.  N.  Yost  tells  of  conversations  he  had  with  Mr.  and 
Mrs.  Hembeck,  the  substance  of  which  was  that  they  had 
induced  Mr.  and  Mrs.  Rine  to  move  to  town;  that  Mrs. 
Rine  took  good  care  of  them,  and  that  she  understood 
that  she  was  to  have  the  property  after  their  deaths. 
Philip  Rine's  testimony  is  of  the  same  purport.  It  is  fur- 
ther shown  that,  at  the  time  Mr.  and  Mrs.  Rine  left  the 
farm,  Mr.  Rine  was  conducting  an  extensive  farming  and 
stock  business  which  was  abandoned  by  reason  of  the 
change.  It  clearly  appears  that  Mrs.  Rine  was  faithful 
to  the  Hembecks  in  all  things,  and  that  she  gave  them  the 
care  and  attention  which  they  desired. 

It  is  objected,  however,  that  the  witnesses  Dolezal,  John 
Rine  and  Philip  Rine  are  incompetent  witnesses  to  the 
conversations  with  Mr.  Hembeck  under  section  329  of  the 
Code.  Dolezal  is  an  attorney  for  Philip  Rine  in  the  ac- 
tion to  determine  the  ownership  of  the  mortgage,  and  for 
Mrs.  Rine  in  her  actions  to  quiet  title  to  the  real  estate. 
This  does  not  disqualify  him  as  a  witness.  He  has  no 
"direct  legal  interest."  He  testified  that  he  had  no  such 
interest  in  the  result  of  the  trial.  His  testimony  touch- 
ing what  Mrs.  Gortz  had  testified  to  on  the  former  trial 
was  not  of  a  transaction  between  the  witness  and  a  de- 
ceased person. 

John  A.  Rine  has  no  "direct  and  legal  interest"  in  the 
result  of  the  controversy.     As  the  son  of  Mr.  and  Mrs. 
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Rine,  a  recovery  by  either  of  them  vests  no  title  in  him. 
It  is  likewise  difficult  to  see  how,  as  administrator,  he 
has  an  interest  which  disqualifies  him.  Belationship  to 
the  parties  interested,  while  a  proper  subject  to  consider 
as  affecting  the  credibility  of  a  witness,  does  not  aflfect 
his  competency.  Jones,  Evidence  (2d  ed.)  sec.  778:  "Re- 
lationship to  the  adverse  party,  if  without  interest  in  the 
result  of  the  suit,  affects  the  credibility  but  not  the  com- 
petency of  a  witness  testifying  as  to  transactions  or  com- 
munications with  deceased  or  incompetent  persona" 

Objection  is  made  to  the  competency  of  the  testimony 
of  Philip  Rine  upon  the  ground  that  as  the  husband  of 
Laura  Rine  he  has  an  interest  in  the  real  estate  which 
disqualifies  him.  Without  determining  whether  this  ob- 
jection is  well  taken,  it  is  enough  to  say  that  he  had  no 
such  "direct  legal  interest"  in  the  disposition  of  the  per- 
sonal property,  the  mortgage,  as  to  disqualify  him,  and 
his  testimony  was  properly  received.  In  any  event  there 
is  sufficient  proof  without  his  testimony  to  sustain  the 
findings  of  the  trial  court,  so  that  its  admission,  if  error, 
is  error  without  prejudice. 

The  Hembecks  were  elderly  people  at  the  time  Mr.  and 
Mrs.  Rine  moved  to  Fremont.  Mr.  Hembeck  is  shown  by 
the  evidence  to  have  been  about  74.  His  wife  was  some- 
what younger.  Laura  Rine  stood  to  them  much  as  a  child. 
It  was  very  natural  for  them  to  want  her  near  them.  No 
circumstance,  except  the  making  of  the  will,  tends  to  dis- 
pute the  claim  of  Mrs.  Rine,  nor  is  that  circumstance  so 
Inconsistent  with  her  claim  as  at  first  appears.  The  tes- 
tator doubtless  expected  his  wife,  who  was  younger  than 
he,  to  survive  him.  The  devise  to  her  was  consistent  with 
the  agreement  that  Mrs.  Rine  was  to  have  the  property 
after  their  deaths.  The  bequest  to  his  niece  and  nephews 
represented  no  very  considerable  proportion  of  his  estate. 
In  any  event  the  contract  is  clearly  established  and  was 
faithfully  performed  by  Mrs.  Rine. 

The  judgment  of  the  district  court  is 

Affibmbd. 

BosE^  J.,  not  sitting. 
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Qeoegb  L.  Hanley,  appellee,  v.  Union  Stock  Yards 

compaj^y,  appellant. 

PiLKD  JuLT  25,  1916.    No.  19713. 

1.  Master  and  Servant:  Wobkmen'b  Cohpensation  Act:  PEnrioir. 
The  petition  for  compensation  under  the  workmen's  compensation 
act  should  set  out  "the  Injury  in  Its  extent  and  character"  (Laws 
1913,  ch.  198,  sec.  39),  and  the  judgment  should  conform  thereto 
determining  plainly  the  extent  and  character  of  the  injury,  whether 
the  disability  is  total  or  partial,  and  whether  temporary  or  permar 
nent;  It  should  state  definitely  the  time  for  which  periodical  pay- 
ments must  be  made. 

2.  :    :    MoDiTicATioiT  op  Obdeb.    If  the  time  so  found  by 

the  court  during  which  periodical  payments  are  to  be  made  does  not 
exceed  six  months,  the  order  is  final;  that  is,  so  far  as  that  court 
is  concerned  there  is  no  power  to  modify  or  change  such  order. 
If  the  time  so  fixed  by  the  court  during  which  periodical  payments 
are  to  be  made  exceeds  six  months,  then,  after  that  time  has  elapsed, 
either  party  may  show  to  the  court  that  conditions  have  so  changed 
that  the  order  should  be  changed  also.  There  Is  no  provision  In 
the  statute  for  any  application  to  the  district  court  of  any  nature 
until  after  the  six  months  have  elapsed. 

8.  :  :  .  If  the  time  limited  for  periodical  com- 
pensation exceeds  six  months,  no  application  to  modify  the  order 
can  be  entertained  until  six  months  after  the  order  is  made. 

4.  :    :    .    Compensation  is  for  disability  and  ends 

when  disability  ends,  but  the  court  must  find  whether  there  is  dlfl- 
ability  total  or  partial — temporary  or  permanent.  And  if  that  court 
finds  that  there  is  disability  that  will  not  continue  for  more  than 
six  months  and  fixes  the  compensation  therefor  and  renders  judg- 
ment accordingly,  it  cannot  at  a  subsequent  term  change  that  judg- 
ment. 

5.  :  :  Disability.  If  the  workman  is  disqualified  to  con- 
tinue his  regular  employment,  the  fact  that  he  may  procure  temiK>- 
rary  employment  in  a  difTerent  occupation  for  a  few  days  at  equal 
or  greater  wages  would  not  be  conclusive  that  his  disability  had 
ceased. 

6.  :   :   Appeal.    If  the  time  limited  is  not  more  than  six 

months,  the  trial  court  has  no  continuing  jurisdiction  over  the  case, 
and  upon  appeal  from  such  order  the  bill  of  exceptions  must  be  set- 
tled with  reference  to  the  term  at  which  such  order  is  made. 
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7.  : ^: .    In  such  case  If  the  bill  of  exceptions  is  not 

80  settled,  and  motion  is  made  to  quash  it  for  that  reason,  this 
court  upon  appeal  cannot  consider  such  bill  of  exceptions  for  the 
purpose  of  reviewing  the  original  order. 

8.  -■ :  :  MoDincATioiT  of  Obdeb.   In  this  case  an  application 

was  made  at  a  subsequent  term  to  change  or  construe  the  order, 
and  the  trial  court  properly  dismissed  the  application  because  it 
was  made  before  the  six  months  from  the  time  of  making  the  order 
had  expired. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLABD  E.  Stewabt^  Judgb.    Affirmed, 

Mdhoney  A  Kennedy  and  Quy  C.  Kiddoo,  for  api>ellant. 

B.  J.  Oreene,  contra. 

Sedgwick,  J. 

In  the  district  court  for  Lancaster  county  compensation 
was  awarded  to  the  plaintiff,  under  the  workmen's 
compensation  law  of  1913  (Laws  1913,  ch.  198,  Rev.  St 
1913,  sec  3642  et  seq. ) ,  for  an  injury  sustained  in  the 
employment  of  the  defendant.  Afterwards  the  defendant 
made  application  to  the  court  for  an  order  '^relieving  it 
from  the  payment  of  any  further  compensation  to  the  said 
Gteorge  L.  Hanley  ♦  ♦  ♦  and  for  such  other  relief  as 
to  the  court  may  seem  equitable  and  just.'*  The  court  de- 
nied the  application,  and  the  defendant  has  appealed. 

The  first  order  granting  compensation  was  made  Janu- 
ary 26,  1916,  and,  omitting  the  formal  parts,  was  as  fol- 
lows :  '^That  there  is  due  and  unpaid  from  the  defendant 
to  the  plaintiff  as  compensation,  in  accordance  with  the 
terms  of  the  workmen's  compensation  law,  the  sum  of 
f  92.75 ;  that  compensation  is  ordered  to  be  paid  by  the  de- 
fendant to  the  plaintiff  under  the  terms  of  the  workmen's 
compensation  law  at  the  rate  of  f 8.75  per  week  from  this 
day  during  the  period  of  compensation  covered  by  the  stat- 
ute; and  that  plaintiff  recover  from  the  defendant  the  costs 
of  the  action.  It  is  therefore  ordered,  adjudged  and  de- 
creed by  the  court  that  the  plaintiff  have  and  recover  of 
and  from  the  defendant  the  sum  of  $92.75;   that  the  de- 
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fendant  pay  to  the  plaintiff  periodically  in  accordance  with 
the  method  of  payment  of  the  wages  of  the  plaintiff  at  the 
time  of  his  injury  compensation  in  the  sum  and  amount 
of  f  8.75  per  week  during  the  i)eriod  of  compensation ;  and 
that  plaintiff  recover  of  the  defendant  his  costs  herein." 
The  defendant  contends  that  the  meaning  of  this  order  is 
that  the  weekly  payments  are  to  continue  during  disabil- 
ity, and  that  the  evidence  shows  that  plaintiff's  disability 
was  terminated,  and  that  the  court  should  therefore  have 
discharged  the  defendant  from  further  liability. 

Section  3682,  Rev.  St.  1913,  provides:  "All  settle- 
ments by  agreement  of  the  parties  and  all  awards  of  com- 
pensation made  by  the  court,  except  those  amounts  payable 
periodically  for  six  months  or  more,  shall  be  final  and  not 
subject  to  readjustment."  And  the  following  section  pro- 
vides that,  at  any  time  after  six  months  from  the  date  of 
the  award,  it  may  be  modified  upon  the  application  of  ei- 
ther party  under  certain  specified  conditions. 

The  plaintiff  contends  that  the  above  quoted  order 
awarded  periodical  payments  for  more  than  six  months, 
and  therefore  no  application  could  be  heard  to  modify  or 
change  it  until  the  six  months  have  expired.  The  applica- 
tion was  made  in  April,  1916,  not  quite  three  months  from 
the  date  of  the  original  order.  Upon  this  application  the 
trial  court  found  that  "the  order  heretofore  made  herein 
was  for  a  period  greater  than  six  months,  and  that  this  ap- 
plication is  prematurely  made,"  and  for  that  reason  denied 
the  application.  It  will  be  seen  that  both  parties  are  de- 
I)ending  upon  technicalities  derived  from  different  con- 
structions of  the  original  order  of  the  trial  court.  This  is 
unfortunate.  The  statute  is  remedial  in  its  nature,  its  pur- 
pose was  to  do  justice  to  workmen  without  expense,  litiga- 
tion and  unnecessary  delays. 

The  petition  should  set  out  "the  injury  in  its  extent  and 
character"  (Laws  1913,  ch.  198,  sec.  39),  and  the  judg- 
ment should  conform  thereto  determining  plainly  the  ex- 
tent and  character  of  the  in  jury,  whether  the  disability  is 
total  or  partial,  and  whether  temporary  or  permanent ;  it 
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should  state  definitely  the  time  for  which  periodical  pay- 
ments must  be  made.  If  the  time  so  found  by  the  court 
during  which  periodical  payments  are  to  be  made  does  not 
exceed  six  months,  the  order  is  final ;  that  is,  so  far  as  that 
court  is  concerned  there  is  no  power  to  modify  or  change 
such  order.  If  the  time  so  fixed  by  the  court  during  which 
periodical  payments  are  to  be  made  exceeds  six  months, 
then,  after  that  time  has  elapsed,  either  party  may  show 
to  the  court  that  conditions  have  so  changed  that  the  order 
should  be  changed  also.  There  is  no  provision  in  the  stat- 
ute for  any  application  to  the  district  court  of  any  nature 
ontil  after  the  six  months  have  elapsed. 

No  doubt,  compensation  is  for  disability  and  ends  when 
disability  ends,  but  the  court  must  find  whether  there  is 
disability  total  or  partial — temporary  or  permanent.  And 
if  that  court  finds  that  there  is  disability  that  will  not  con- 
tinue for  more  than  six  months  and  fixes  the  compensation 
therefor  and  renders  judgment  accordingly,  it  cannot  at  a 
subsequent  term  change  that  judgment. 

The  judgment  that  compensation  shall  continue  "under 
the  terms  of  the  workmen's  comi)ensation  law,  at  the  rate 
of  18.75  per  week  from  this  day  during  the  period  of  com- 
pensation covered  by  the  statute,"  is,  of  course,  indefinite 
and  unsatisfactory. 

The  plaintiff,  however,  alleged  in  his  petition  that  he 
was  disabled  permanently.  The  court  found  "generally  in 
favor  of  the  plaintiff  and  against  the  defendant."  Neither 
party  asked  that  the  judgment  be  made  more  definite.  The 
court  in  the  order  dismissing  the  application  has  definitely 
construed  the  first  order  to  require  periodical  payments 
for  more  than  six  months.  If  it  was  for  a  shorter  time  the 
first  order  should  have  so  found  and  should  have  definitely 
fixed  the  limit  of  periodical  payments.  The  evidence  shows 
that  the  plaintiff  on  two  occasions  obtained  employment, 
for  a  few  days,  as  a  carpenter  and  received  wages  tiierefor 
larger  than  he  had  been  accustomed  to  receive  at  his  regu- 
lar employment  before  his  injury.  But,  if  he  is  disquali- 
fied to  continue  his  regular  employment,  the  fact  that  he 
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may  procure  temporary  employment  in  a  diflFerent  occu- 
pation for  a  few  days  at  equal  or  greater  wages  would  not 
be  conclusive  that  his  disability  had  ceased.  There  was  in 
the  original  trial  considerable  expert  evidence  tending  to 
prove  that  plaintiff's  disability  was  temporary,  but  no  bill 
of  exceptions  upon  this  evidence  was  settled  within  the 
time  limited  for  settling  the  same  upon  an  appeal  from  that 
judgment.  This  appeal  is  treated  and  must  be  considered 
as  an  appeal  from  an  order  made  at  a  subsequent  term 
denying  the  application  to  modify  that  judgment. 

The  six  months  from  the  entering  of  the  compensa- 
tion order  will  expire  during  the  current  month,  and  the 
trial  court  will  then  entertain  an  application  to  modify  the 
order.  If  it  appears  upon  careful  investigation  that  plain- 
tiff's disability  has  ceased  wholly  or  partially,  the  trial 
court  will  so  find  and  make  the  proper  order  accordingly. 

There  are  no  periods  of  compensation  specified  in  the 
statute  for  less  than  six  months.  If  the  disability  is  tem- 
porary, and  the  court  does  not  fix  a  period  of  more  than 
six  months,  it  has  no  power  to  change  it  at  a  subsequent 
term,  and  no  application  for  such  change  is  allowed  in  any 
event  until  after  six  months. 

We  cannot  say  that  the  court  erred  in  refusing  this  ap- 
plication, and  the  judgment  dismissing  the  application  is 

Affirmed. 
Letton  and  Rose,  J  J.,  not  sitting. 
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Joseph  Maucheb,  appellee^  v.  Chicago,  Rock  Island  & 
Pactfic  Railway  Company,  appellant. 

Filed  Skptembeb  22, 1916.    No.  18721. 

Ctnlen:  Liarilftt.  The  contracts  pleaded  as  a  defense  examined,  their 
substance  set  out  In  the  opinion,  and  held  not  to  relieve  defend- 
ant from  liability  under  the  facts  shown  by  the  record. 

Appeal  from  the  district  courl  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Aifirmed. 

W.  D,  McHugh,  W.  H.  Herdman  and  John  M.  Kelley, 
for  appellant. 

Mahoney  £  Kennedy,  contra. 

MORMSSBY,  C.  J. 

Plaintiff  brought  this  action  against  defendant  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
STigtained  in  a  rear-end  collision  on  defendant's  line  of 
railroad  August  12,  1913.  There  was  a  verdict  for  f  12,- 
500,  which  on  motion  for  a  new  trial  was  reduced  to 
110,000,  and  defendant  has  appealed. 

Defendant  was,  and  is,  a  railroad  company  engaged  in 
general  railroad  business,  both  intrastate  and  interstate. 
At  the  date  of  the  injury  plaintiff  was  an  employee  of  a 
circus  company  known  as  ''Barnum  and  Bailey  Shows," 
but  owned  by  Ringling  Brothers,  a  copartnership.  The 
day  preceding  the  injury  the  circus  company  gave  a  per- 
formance in  the  city  of  Lincoln,  Nebraska,  and  on  the 
evening  of  that  day  loaded  its  cars  with  its  circus  equip- 
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ment,  baggage,  and  paraphernalia,  and  its  employees. 
The  cars  belonging  to  the  circus  company  were  attached 
to  a  locomotive  engine  and  way-car  belonging  to  defend- 
ant. The  engine  crew  and  train  crew  were  made  up  of 
the  regular  employees  of  defendant.  As  thus  made  up, 
this  circus  train  started  for  Atlantic,  Iowa,  where  the 
circus  company  was  to  give  an  exhibition  the  following 
day.  The  train  passed  eastward  over  defendant's  tracks 
and  passed  South  Bend,  an  open  telegraph  station.  Rich- 
field, about  twelve  miles  farther  east,  was  the  next  open 
telegraph  station,  and  the  stretch  of  track  between  these 
two  stations  constituted  a  "block.''  Shortly  after  the 
circus  train  left  South  Bend  one  of  defendant's  regular 
passenger  trains  arrived  at  that  station,  and  received  a 
"block"  restriction  card,  which  required  the  engineer  to 
proceed  at  no  greater  speed  than  would  permit  a  com- 
plete stop  at  any  time  within  the  range  of  track  which 
was  open  to  his  vision.  This  "block"  has  a  number  of 
cuts  and  curves.  The  engineer  failed  to  obey  the  re- 
striction order  and,  as  a  consequence,  ran  his  engine  into 
the  rear  end  of  the  circus  train  as  it  pulled  onto  a  side- 
track at  Richfield.  As  a  result  of  this  collision  plaintiff 
received  severe  and  perhaps  permanent  injuries. 

There  is  practically  no  dispute  as  to  the  facts,  but 
defendant  denies  liability,  relying  upon  certain  contracts 
set  out  at  length  in  the  pleadings.  One  of  these  is  a 
contract  between  the  circus  company  and  defendant,  where- 
by defendant  undertook  to  transport  the  property  of  the 
circus  company,  consisting  of  its  cars  and  other  equip- 
ment, from  point  to  point  along  its  line  of  road,  including 
the  transportation  from  Lincoln,  Nebraska,  to  Atlantic, 
Iowa,  on  special  time  schedules  and  at  reduced  rates. 
The  employees  of  the  circus  company  were  to  be  con- 
veyed in  the  cars  of  the  circus  company  in  the  same  train 
with  the  baggage,  paraphernalia,  and  other  equipment. 
This  transportation  was  to  be  made  by  defendant  furnish- 
ing to  and  for  the  use  of  the  circus  company  the  neces- 
sary locomotives,  the  fuel  therefor,  the  engine  and  train 
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crews  and  other  necessary  employees^  and  granting  the 
right  to  use  defendant's  tracks.  Among  other  stipulations 
contained  were  the  following: 

"It  is  expressly  agreed  and  understood  that  this 
agreement  is  not  made  by  the  first  party  as  a  common 
carrier,  but  only  as  a  hiring  of  said  locomotives,  engines 
and  employees,  and  the  use  of  its  railroad  to  the  second 
party,  for  the  purpose  of  enabling  the  second  party  to 
move  said  train  between  said  points;  that  all  of  the  said 
cars,  coaches  and  trains  shall  be  oi)erated  under  the  man- 
agement, directions,  orders  and  control  of  the  second  party 
or  its  agents. 

"It  is  expressly  understood  and  agreed  that  all  en- 
gineers, firemen,  conductors,  brakemen,  train  dispatchers 
and  other  operators  and  employees,  furnished  by  the  first 
party,  are,  in  the  operation  and  movement  of  said  cars, 
coaches,  and  trains,  exclusively  the  employees  of  the  sec- 
ond party,  but  all  of  said  cars,  coaches,  and  trains  shall 
be  run  according  to  the  rules,  regulations  and  time  cards 
of  the  first  party. 

"It  is  expressly  understood  and  agreed  in  considera- 
tion of  the  first  party  hiring  the  use  of  its  railway  and 
furnishing  the  motive  power  and  employees  to  handle  the 
second  party's  cars,  coaches,  paraphernalia  and  employees, 
as  aforesaid,  and  for  less  than  it  would  receive  if  it 
handled  said  circus  cars,  paraphernalia,  menagerie  and 
employees,  as  regular  freight  and  passengers  upon  its  cars, 
and  in  consideration  of  the  privilege  of  stopping  over  at 
the  points  hereinbefore  designated,  that  the  first  party 
shall  not  be  responsible  or  liable  to  the  second  party,  or 
to  any  other  person,  partnership  or  corporation  for  any 
delay  of  any  cars  or  trains,  however  caused,  and  whether 
or  not  arising  in  any  way  from  any  one's  fault  or  negli- 
gence, of  or  for  any  loss,  damage  or  injury  to  the  property 
or  person  of  the  second  party  or  of  any  one  employed  by 
the  second  party,  or  being  upon  any  trains  or  cars,  hauled 
under  this  agreement  or  being  upon  any  premises  of  the 
first  party  or  connected  in  any  way  with  said  circus. 
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caravan  or  menagerie,  or  with  the  business  of  the  second 
party,  or  for  any  loss  of  or  damage  or  injury  to  the  prop- 
erty or  person  of  any  one  else,  or  of  any  partnership  or 
corporation  whatsoever,  whether  or  not  any  such  loss, 
damage  or  injury  arises  in  any  way  from,  or  is  in  any 
degree  attributable  to,  any  fault  or  negligence  of  the  first 
party  or  any  of  its  officers,  agents  or  employees,  in  or 
about  the  performance  of  this  agreement,  or  the  perform- 
ance of  the  first  party's  general  business  or  in  connection 
with  the  railroad  or  property  or  any  duty  whatsoever  of 
the  first  party. 

"The  second  party  further  agrees  and  undertakes,  as 
a  further  consideration  hereof,  that  in  case  of  delay,  loss, 
damage  or  injury,  to  the  person  or  property,  either  of  the 
second  party  or  any  other  persons,  association  of  persons 
or  corporation,  carried  or  to  be  carried  upon  any  of  the 
cars  or  trains  herein  specified  or  employed  on  or  about 
or  in  connection  with  the  same  on  the  business  of  the 
second  party,  it,  the  said  second  party,  will  release  and 
does  hereby  release  the  first  party  from  all  liability  or 
claim  therefor  for  loss,  damage  or  injury  to  itself  or  its 
business  or  property,  will  indemnify  and  forever  save 
harmless  the  first  party  from  all  claim,  demand,  actions, 
causes  of  action,  costs,  judgments,  and  expenses,  including 
attorney's  fees,  resulting  from  or  growing  out  of  such 
delays,  loss,  damage,  op  personal  injury,  the  second  party 
hereby  assuming  and  agreeing  to  defend  at  its  own  cost 
all  such  claims,  demands  and  actions,  and  to  satisfy  and 
pay  the  same,  and  the  second  party  further  undertakes 
and  agrees  to  inform  by  personal  notice,  to  each  thereof, 
all  of  the  persons  permitted  by  the  second  party  to  be 
carried  on  any  of  said  cars,  coaches,  and  trains,  under 
the  terms  of  this  agreement,  and  to  advise  and  notify  all 
such  persons,  and  each  thereof,  that  they  are  carried  by 
the  second  party  and  not  by  the  first  party,  and  that  the 
first  party  has  not  assumed,  with  respect  to  them  or  their 
baggage  or  other  personal  property,  any  of  the  duties  and 
responsibilities  of  a  carrier  of  passengers. 
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'^t  is  a  farther  consideration  of  this  agreement,  and 
the  parties  hereto  agree,  that  the  second  party  is  to  have 
sole  charge  of  every  person  and  of  all  animals  and  prop- 
erty on  any  car,  coach  or  train  hauled  under  said  agree- 
ment, and  the  first  party  does  not  assume,  and  shall  be 
nnder  no  responsibility  for  the  safety  of  any  of  the  cars, 
coaches,   persons,    animals   or    property    on    said    cars, 
coaches,  and  trains,  in  charge  of  the  second  party,  or  of 
advance  agents,  from  any  cause  whatever,  and  the  second 
party  agrees  to,  and  does  hereby,  indemnify  and  save 
harmless  the  first  party  against  all  loss,  damage  or  injury 
on  account  of  strangers,  tramps,  or  others  riding  on  said 
cars,  coaches  or  trains,  and  being  injured  or  killed,  or 
on  account  of  strangers,  tramps  or  other  persons  being 
injured  or  killed  in  the  operation  of  said  cars,  coaches 
or  trains,  or  in  the  handling,  loading  or  unloading  of  cars, 
and  will  protect  the  first  party  from  damages,  and  cost 
incident  thereto,  suffered  by  any  one  from  wild,  tamed  or 
domesticated  animals  escaping  from  cars  or  custody,  and 
protect  the  first  party  against  all  loss,  damage  and  cost 
for  and  on  account  of  the  spread  or  transmission  of  any 
disease  to  persons  or  animals  from  unloading  offal  or 
otherwise,  and  against  any  fine  or  penalty  arising  there- 
from, which  may  be  imposed  against  the  first  party  by  any 
state,  municipality  or  other  competent  authority/* 

This  contract  was  made  in  the  state  of  Illinois,  and 
is  claimed  to  be  valid  under  the  laws  of  that  state. 

At  the  time  of  the  injury  plaintiff  was  an  employee 
of  the  circus  company,  and,  as  such  employee,  was  rid- 
ing on  this  circus  train  without  having  paid,  offered  to 
pay,  or  intending  to  pay,  any  transportation  whatever, 
and  his  right  to  be  thereon  was  due  to  his  employment, 
under  a  contract  which  he  had  with  the  circus  company. 
The  train  was  being  moved  and  operated  over  the 
track  of  defendant  in  pursuance  of  the  contract  hereto- 
fore partially  set  out. 

Before  entering  the  employment  of  the  circus  com- 
pany, to  wit,  June  9,  1913,  plaintiff  had  entered  into  a 
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contract  in  writing  with  the  circus  company,  containing 
the  following  stipulations:  "Now,  therefore,  for  val- 
uable consideration,  and  in  consideration  of  this  em- 
ployment, and  the  furnishing  by  first  party  to  second 
party  of  transportation  and  board  of  the  kind  customary 
and  usual  in  the  circus  business,  and  in  consideration  of 
special  personal  benefits  and  advantages  beyond  the  scope 
of  employment  inuring  to  second  party  herein,  the  second 
party  accepts  and  assumes  the  increased  hazard  of  rail- 
road travel  and  circus  service  in  all  particulars  and  cir- 
cumstances, and  hereby  exempts  and  releases  first  party 
from  all  claims  for  injuries,  accidents,  sickness  and  dam- 
ages of  whatsoever  nature  sustained  in  said  service, 
whether  due  to  negligence  (including  gross  negligence) 
of  first  party,  their  employees,  agents  or  bosses,  or  the 
negligence  of  any  employee  or  agent  of  any  railroad  com- 
pany transporting  first  party,  when  said  second  party 
is  traveling  on  or  using  transportation  furnished  by  any 
railway  company  under  contract  with  first  party;  and 
second  party,  recognizing  said  privity  in  railroad  trans- 
I)ortation,  hereby  renounces  his  rights  as  'passenger'  in 
traveling  on  any  railroad  line  while  in  said  service,  and 
releases  all  such  railroad  companies  from  claim  on  his 
part  for  any  damage  or  injury  whatsoever;  and  second 
party  agrees  to  protect,  indemnify  and  hold  harmless  first 
party  and  to  pay  the  first  party  (and  when  notified  to 
personally  assume  payment  of)  all  sums  which  first  party 
may  be  subject  to  pay  in  consequence  of  any  claim  by,  or 
injury,  sickness  or  death  to,  second  party;  and  second 
party  hereby  releases  first  party  from  any  claim  he  may 
in  the  future  have  due  to  or  growing  out  of  any  injury 
received  in  said  service  either  as  against  first  party  or 
any  railroad  company,  hereby  binding  himself,  his  heirs, 
executors  and  assigns  firmly  by  these  presents.*' 

Defendant  pleads  this  contract,  together  with  its  con- 
tract, heretofore  partially  set  out,  with  the  circus  com- 
pany, and  alleges  that  they  are  valid  and  binding  upon 
plaintifiE,  and  a  full,  adequate  and  complete  defense  to 
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his  cause  of  action,  alleges  that  the  transportation  fur- 
nished  was  interstate  transportation,  and  that  the  con- 
tract and  its  construction  and  eflfect  are  to  be  determined 
solely  by  the  legislation  of  the  United  States,  and  the 
public  policy  thereof  respecting  interstate  carriers  and 
interstate  transportation,  and  defendant  pleads,  and  re- 
lies upon,  as  a  defense  to  this  action,  the  contracts 
pleaded  and  the  laws  and  policies  of  the  United  States 
in  relation  to  interstate  transportation  and  the  carriers 
thereof. 

Defendant  further  says  that  the  engine  and  train 
crews  operating  the  circus  train  on  which  plaintiff  was 
riding  were  the  employees  of  the  circus  company  and  not 
the  employees  of  the  defendants,  and  points  out  and  re- 
lies on  the  clause  of  the  contract  between  defendant  and 
the  circus  company  which  provides : 

"The  first  party  agrees  to  furnish  to  and  for  the  use 
of  the  second  party  ♦  ♦  ♦  the  engineers,  firemen  and 
other  employees  ♦.  ♦  ♦  for  the  transportation  of  said 
circus,  menagerie,  employees  and  equipment  of  the  second 
party  by  train  ♦  ♦  •  from  ♦  •  •  Lincoln,  Neb., 
to  Atlantic,  la. 

'*It  is  expressly  understood  and  agreed  that  all  en- 
gineers, firemen,  conductors,  brakemen,  train  dispatchers 
and  other  oi)erators  and  employees,  furnished  by  the  first 
party,  are,  in  the  operation  and  movement  of  said  cars, 
coaches  and  trains  exclusively  the  employees  of  the  second 
party,  but  all  of  said  cars,  coaches,  and  trains  shall  be 
nin  according  to  the  rules,  regulations  and  time  cards 
of  the  first  party.'' 

Defendant  follows  this  with  an  allegation  of  negli- 
gence on  the  part  of  the  engine  crew  and  train  crew  of  the 
circus  train  in  failing  to  observe  and  obey  rule  99  for  pro- 
tection against  rear-end  collisions  such  as  occurred  in 
this  case,  and  alleges  that  plaintiflf's  injury  is  due  to  such 
negligence,  and  alleged  that  plaintiflf  by  his  contract  made 
with  the  circus  company  had  fully  released  both  the 
circus  company  and  the  defendant  from  any  liability  for 
injuries  he  sustained. 
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Bj  reply  plaintiff  admitted  signing  the  contract 
pleaded,  but  alleged  that  he  did  not  receive  a  copy  or 
duplicate  thereof,  and  that  when  he  signed  the  same  he 
was  not  aware  that  he  was  executing  a  release  from  lia- 
bility of  any  railroad  company  ui>on  whose  lines  he 
might  have  occasion  to  travel.  He  alleges  that  the  con- 
tract, in  so  far  as  it  undertakes  to  relieve  the  defendant 
from  liability  for  the  injuries  he  received,  is  against  pub- 
lic policy  and  is  void. 

The  assignments  of  error  are  subdivided  many  times; 
but  the  real  contention  of  defendant  is  that  under  the 
contracts  set  out  defendant  is  relieved  of  liability;  that 
the  court  ought  to  have  instructed  a  verdict  in  its  be- 
half; and  that  it  was  error  for  the  court  to  submit 'in- 
struction No.  3,  which,  after  reciting  the  substance  of  the 
contracts  pleaded,  concluded  as  follows: 

^'In  this  behalf  you  are  instructed  that,  in  so  far  as 
the  first  contract  herein  mentioned  provided  that  the 
agents,  servants  and  employees  furnished  by  the  defend- 
ant to  the  circus  company  and  engaged  in  the  operation 
and  movement  of  said  train  and  cars  in  the  transporta- 
tion of  said  circus  company's  property  and  employees,  at 
the  time  referred  to,  were  to  be  regarded  as  exclusively 
the  employees  of  the  circus  company,  except  the  said  cars 
and  train  should  be  run  according  to  the  rules,  regula- 
tions and  time  card  of  said  defendant,  the  same  may  be 
considered  by  you  as  valid  and  binding  between  the  par- 
ties, in  so  far  as  this  particular  action  is  concerned,  and 
you  may  therefore  assume  as  a  fact  conclusively  estab- 
lished that  the  employees  aforesaid  were,  at  all  times  re- 
ferred to,  the  servants  and  employees  of  the  said  circua 
company  exclusively  and  not  those  of  the  defendant,  and 
that  therefore  their  acts  while  so  employed  in  the  man- 
agement, operation  and  control  of  said  circus  train,  would 
be  the  acts  of  the  circus  company  and  not  those  of  the 
defendant  herein,  and  any  negligence,  if  any  there  was 
on  the  part  of  the  said  agents  or  employees  of  said  circus 
train,  will  not  be  attributable  to  the  defendant  railway 
company'' — and  lastly  that  the  judgment  is  excessive. 
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It  may  be  noted  that  in  the  contract  between  plaintiff 
and  the  circus  company  plaintiff  renounces  his  rights  as 
a  "passenger,"  but  the  contract  also  recites  that  plaintiff 
has  knowledge  that  the  circus  company  has  contracted 
with  the  railroad  companies  over  whose  lines  they  travel 
to  hold  them  harmless  even  for  their  gross  negligence, 
and  that  this  stipulation  applies  especially  to  the  plain- 
tiff. It  is  also  recited  that  such  railroad  company  is 
acting  as  a  private  carrier.  When  we  consider  the  lan- 
guage of  this  contract  wherein  plaintiff  purports  to  rec- 
ognize the  railroad  company  as  a  "private  carrier,"  and 
alBo  to  renounce  his  claim  as  a  "passenger,"  it  would 
appear  that  he  was  releasing  only  such  claims  as  he  would 
have  if  the  railway  company  were  rendering  service  as 
a  common  carrier  and  he  was  being  transported  as  a  pas- 
senger. The  trial  court  took  the  view  that  liability  arose 
independently  of  the  relation  of  carrier  and  passen^r. 
Conceding  that  the  train  on  which  plaintiff  was  riding 
was  operated  by  the  employees  of  the  circus  company,  and 
that  the  train  crew  was  then  in  the  employ  of  the  circus 
company  and  not  in  thQ  employ  of  the  railroad  com- 
pany, yet  the  evidence  clearly  shows  that  passenger  train 
No.  6,  which,  in  violation  of  the  rules  of  the  company, 
ran  into  the  circus  train  and  caused  the  injury  to  plain- 
tiff, was  a  train  operated  and  controlled  by  the  defendant 
company.  Neither  plaintiff  nor  any  of  the  crew  of  the 
train  on  which  he  was  riding  are  shown  to  be  guilty  of 
negligence,  while  the  grossest  negligence*  may  be  at- 
tributed to  the  crew  of  passenger  train  No.  6.  The  trial 
court  took  the  view  that  the  crew  of  the  circus  train  might 
be  regarded  as  the  employees  of  the  circus  company, 
and  charged  the  jury  that  plaintiff  could  not  recover 
nnless  his  injuries  were  due  to  the  negligence  of  the  crew 
operating  the  other  train.  By  his  instructions  he  denied 
plaintiff  the  right  to  recover  under  the  law  of  Nebraska 
fixing  the  liability  of  a  common  carrier  to  a  passenger. 
Without  deciding  that  the  contract  may  be  given  this 
broad  and  liberal  construction,  suffice  it  to  say,  that  ip 
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view  of  the  verdict  rendered  and  the  condition  of  the 
record  neither  party  has  been  prejudiced.  Independently 
of  plaintiffs  rights  as  a  passenger,  if  any  he  had,  he  was 
lawfully  upon  defendant's  tracks  and  was  injured  by  its 
negligence.  The  trial  court  gave  the  contract  full  force  in 
that  it  recognized  defendant's  claim  to  the  private  char- 
acter of  the  transportation  and  plaintiffs  renunciation 
of  his  rights  as  a  passenger,  and  limited  the  recovery  to 
an  affirmative  showing  of  negligence  upon  the  part  of 
the  passenger  crew. 

Contracts  whereby  an  employee  is  induced  to  waive  or 
sign  away  his  rights  under  the  law  should  always  be 
stiictly  construed.  Under  the  construction  placed  upon  it 
by  the  trial  court,  plaintiff  waived  his  rights  as  a  passen- 
ger and  consented  that  the  train  on  which  he  rode  might 
be  considered  as  a  private  conveyance,  but  "that  in  so 
far  as  said  contracts  aforesaid,  or  either  of  them,  under- 
takes to  exonerate  and  release  the  defendant  herein  from 
its  acts  of  negligence  in  or  about  the  performance  of  the 
defendant's  general  business  in  the  operation  of  its  roads 
and  trains,  and  to  exempt  and  relieve  defendant  from  any 
liability  for  personal  injury  to  any  employee  of  the  circus 
company,  and  particularly  to  the  plaintiff  herein,  result- 
ing from  the  negligence  of  the  defendant  as  to  the 
proximate  cause  thereof,  the  same  is  void  and  of  no 
eflfect."     Instruction  No.  4. 

The  jury  were  told  that,  unless  the  train  Crew  in  charge 
of  the  passenger  train  No.  6  were  guilty  of  negligence  in 
running  that  train  into  the  circus  train,  plaintiff  could 
not  recover.  It  will  be  seen  that,  while  the  contract  was 
not  held  void  in  toto,  the  court  did  hold,  and  we  think 
properly  so,  that  the  contract  did  not  give  the  defendant 
company  the  rig^ht  to  wantonly  maim  the  plaintiff.  He 
was  lawfully  on  its  right  of  way,  if  not  as  a  passenger,  he 
was  at  least  a  licensee. 

It  is  the  contention  of  the  appellant  that  the  circus 
train  constituted  an  interstate  shipment,  and  therefore 
these  contracts  must  be  governed  by  the  federal  law.    If 
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governed  by  the  federal  statutes  at  all,  they  must  fall 
within  what  is  commonly  known  as  the  Carmack  Amend- 
ment to  the  Elkins  law.  34  U.  S.  St  at  Large,  ch.  3591, 
pp.  593-595.  This  stafute  expressly  provides  that  *'no 
contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed."  By  another  provision 
of  the  act  it  is  provided  the  shipper  may  for  a  valid  con- 
sideration limit  the  value  of  his  freight,  but  he  is  not 
permitted  to  release  the  railroad  entirely  from  liability 
for  its  negligence.  The  act  nowhere  provides  that  a  rail- 
way company  may  exempt  itself  from  liability  for 
negligently  maiming  or  killing  any  person. 

''That  a  common  carrier  cannot  exempt  himself  from 
liability  for  his  own  negligence  or  that  of  his  servants  is 
elementary.  ♦  ♦  ♦  The  rule  of  the  common  law  did 
not  limit  his  liability  to  the  loss  and  damage  due  to  his 
own  negligence,  or  that  of  his  servants.  That  rule  went 
beyond  this  and  he  was  liable  for  any  loss  or  damage 
which  resulted  from  human  agency,  or  any  cause  not  the 
act  of  God  or  the  public  enemy.  But  the  rigor  of  this 
liability  might  be  modified  through  any  fair,  reasonable 
and  just  agreement  with  the  shipper  which  did  not  include 
exemption  against  the  negligence  of  the  carrier  or  his 
servants.  The  inherent  right  to  receive  a  compensation 
commensurate  with  the  risk  involved  the  right  to  protect 
himself  from  fraud  and  imposition  by  reasonable  rules 
and  regulations,  and  the  right  to  agree  upon  a  rate  pro- 
portionate to  the  value  of  the  property  transported." 
Adams  Express  Co.  v.  Croninger,  226  U.  S.  491. 

If  the  contracts  fell  within  the  federal  statute  they  are 
void  because  they  undertake  to  exempt  the  carrier  from 
all  liability,  but  this  was  not  a  contract  for  the  trans- 
portation of  a  mere  piece  of  inanimate  freight.  It  was  a 
contract  for  the  transportation  of  a  person  in  whose  life 
and  safety  the  state  has  an  interest,  and  a  contract  which 
would  undertake  to  permit  his  wanton  destruction  would 
be  against  public  policy  and  void.     It  does  not  appear, 
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however,  that  the  liability  of  the  defendant  is  to  be 
governed  by  the  federal  statute.  Congress  has  l^islated 
on  interstate  shipments  as  applied  to  freight,  but  the  act 
does  not  reach  the  questions  herein  involved,  and  in  the 
absence  of  action  by  congress  the  questions  must  be 
determined  by  the  law  of  Nebraska.  There  is  no  federal 
legislation  touching  the  liability  of  railroads  growing  out 
of  interstate  transportation  of  persons.  Such  being  the 
case,  the  law  of  Nebraska  must  be  held  to  govern.  Mondou 
17.  Jfew  York,  N.  H.  <&  H.  R.  Co.,  223  U.  S.  1 ;  Southern 
P.  R.  Co.  V.  Schuyler,  227  U.  S.  601 ;  Savage  v.  Jones,  225 
U.  S.  501 ;  Missouri,  K.  <&  T.  R.  Co.  v.  Haber,  169  U.  S. 
613. 

Having  found  that  the  federal  act  does  not  apply,  and 
that  the  law  of  Nebraska  governs,  let  us  see  what  law  of 
Nebraska  applies  to  the  facts  in  this  case. 

"Railways  heretofore  constructed,  or  that  may  hereafter 
be  constructed,  in  this  state  are  hereby  declared  public 
highways  and  shall  be  free  to  all  persons  for  the  trans- 
portation of  their  persons  and  property  thereon,  under 
such  regulations  as  may  be  prescribed  by  law.  And  the 
legislature  may  from  time  to  time  pass  laws  establishing 
reasonable  maximum  rates  of  charges  for  the  transporta- 
tion of  passengers  and  freight  on  the  different  railroads 
in  this  state.  The  liability  of  railroad  cori)oration8  as 
common  carriers  shall  never  be  limited."  Const.,  art.  XI, 
sec.  4. 

"Every  railroad  corporation  shall  give  to  all  persons 
and  associations  reasonable  and  equal  terms,  facilities 
and  accomodations  for  the  transportation  of  merchandise, 
produce,  commodities  and  other  property  of  every  kind 
and  description  upon  any  railroad  owned,  leased  or 
operated  within  the  state,  and  reasonable  and  equal  terms, 
service,  facilities  and  accomodations  for  terminal  handling 
of  all  property  and  commodities  whatsoever."  Rev.  St 
1913,  sec.  5978. 

The  Constitution  declared  railroads  to  be  public  high- 
ways and  vested  in  the  legislature  authority  to  regulate 
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their  operation.  Under  the  provisions  of  the  statute 
qnoted  every  railroad  is  bound  to  give  transportation  on 
equal  terms,  and  when  it  undertook  to  transport  this  train 
it  engaged  in  the  undertaking,  not  as  a  private  carrier, 
but  as  a  common  carrier,  and  would  have  been  bound  to 
render  similar  service  to  any  other  shipper  that  might  make 
the  demand  for  such  transportation.  By  sec.  6124,  Rev. 
St.  1913,  the  legislature  gave  a  definition  of  the  term 
'^common  carrier:'^ 

"The  term  ^common  carrier,*  as  used  herein,  shall  be 
taken  to  include  all  corporations,  companies,  individuals 
and  association  of  individuals,  their  lessees  or  receivers, 
appointed  by  any  court  whatsoever,  that  may  now  or  here- 
after own,  operate,  manage  or  control  any  railroad,  inter- 
nrban  or  street  railway  line,  operated  either  by  steam  or 
electricity  or  any  other  motive  power,  or  part  thereof,  or 
any  express  company,  car  company,  sleeping  car  company, 
freight  and  freight  line  company,  telegraph  and  telephone 
companies  and  any  other  carrier  engaged  in  the  trans- 
mission of  messages  or  transportation  of  passengers  or 
freight  for  hire." 

Perhaps  the  defendant  company  might  have  declined  to 
accept  the  shipment  in  the  form  in  which  it  was  offered, 
but,  having  accepted  it  and  undertaken  its  transportation, 
it  automatically  became  a  common  carrier  under  the  law 
of  this  state,  and  it  cannot  by  private  contract  exempt 
itself  from  the  obligations  imposed  under  the  Constitu- 
tion and  statutes.  Atchison  d  N.  R.  Co.  v.  Washhurn, 
5  Neb.  117. 

A  common  carrier  cannot  limit  his  liability  so  as  to 
cover  his  own  or  his  servant's  negligence.  Farnham  v, 
Camden  <&  A,  R.  Co.,  55  Pa.  St.  53. 

''A  railroad  company  operating  a  line  of  railroad  in 
this  state  is  a  common  carrier,  and  cannot,  under  the 
provisions  of  the  Constitution,  limit  its  liability  as  such 
by  special    agreement    with  a  shipper."    Missouri    P.  R. 
Co.  t?.  Vandeventer,  26  Neb.  222. 
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**The  liability  of  railroad  corporations  as  common 
carriers  shall  never  be  limited."    Const.,  art.  XI,  sec.  4. 

^^A  railroad  company,  in  the  carriage  of  goods,  is 
subject  to  the  liability  of  a  common  carrier,  and  must 
answer  for  all  losses  not  occasioned  by  the  act  of  God  or 
the  public  enemy,  and  cannot  in  this  state  by  special 
contract  limit  or  relieve  itself  from  this  liability."  8t 
Joseph  (&  O.  L  R,  Co.  v.  Palmer,  38  Neb.  463.  See,  also, 
Chicago,  B,  &  Q.  R.  Co,  v.  Curtis,  51  Neb.  442;  Chicago, 
R.  I.  d  P.  R.  Co.  V.  Collier,  1  Neb.  (Unof.)  278;  Union  P.  R. 
Co.  V.  Metcalf  <&  Wood,  50  Neb.  452,  and  Omaha  &  R.  7. 
R.  Co.  V.  Crow,  47  Neb.  84.  Under  the  Constitution  and 
the  statutes  as  construed  by  an  unbroken  line  of  decisions 
of  this  court,  the  defendant  must  be  held  to  be  a  common 
carrier  in  the  transportation  of  the  circus  train. 

The  question  as  to  the  validity  of  the  contract  between 
the  circus  company  and  plaintiff  is  not  altogether  a  new 
one  in  this  state.  In  Ault  v.  Nebraska  Telephone  Co.,  82 
Neb.  434,  it  is  said  that  an  employer  "cannot  by  a  direct 
contract  to  that  effect  escape  liability  for  negligence  is 
well  settled;  such  contracts  being  against  public  i)olicy. 
The  state  has  an  interest  in  the  lives  and  healthy  vigor  of 
its  citizens,  which  it  will  not  allow  the  master  to  endanger 
by  contracting  against  liability  for  his  negligently  en- 
dangering them."  This  case  was  followed  and  approved 
in  Olson  v.  Nebraska  Telephone  Co.,  83  Neb.  735.  Guided 
by  these  cases,  we  are  led  to  the  conclusion  that  if  the 
contract  under  consideration  were  made  in  this  state  it 
would  be  utterly  void.  This  leads  us  then  to  inquire  what 
eflfect  is  to  be  given  to  a  contract  valid  where  made,  but 
contrary  to  the  public  policy  of  this  state,  although 
intended  to  be  performed  herein.  In  Chicago,  B.  d  Q.  R. 
Co.  V.  Oardiner,  51  Neb.  70,  this  court  had  before  it  an 
Illinois  contract,  the  same  state  in  which  this  contract 
was  made,  that  limited  the  liability  of  the  railway 
company,  and  was  valid  in  the  state  where  made.  The 
court  said: 
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"The  power  by  contract  in  this  state  to  restrict  the 
liability  of  a  common  carrier  does  not  exist.  The  state- 
ment that  such  a  restriction  is  illegal  in  this  state  is, 
therefore,  a  mere  truism.  To  ask  that  the  law  of  this 
state,  on  principles  of  comity,  shall  give  way  to  the  law 
of  Illinois  is  to  ask  that  the  courts  of  this  state  shall 
sanction  what  by  the  Constitution  has  been  declared 
illegal  and  against  the  public  policy  of  this  common- 
wealth." 

Again  our  court  has  said :  "Our  courts,  as  an  exercise 
of  comity,  will  not  enforce  a  contract  resulting  from  the 
transaction  of  business  within  this  state  violating  the 
public  policy  thereof."  Henni  v.  Fidelity  Building  d 
Loan  Asa'n,  61  Neb.  744. 

In  Coleman  v.  Pennsylvania  R,  Co.,  242  Pa.  St.  304,  the 
supreme  court  of  Pennsylvania  had  before  it  a  contract 
essentially  the  same  as  the  one  before  us,  and  in  disposing 
of  the  case  said:  "The  general  rule  that  no  contract, 
condition,  or  limitation  will  relieve  a  carrier  from  liability 
to  a  pajssenger  for  the  consequence  of  its  own  negligence, 
or  the  n^ligence  of  its  servants,  is  not  open  to  question, 
and  we  need  not  delay  to  cite  cases  in  which  such  con- 
tracts have  been  held  to  be  void  as  offending  against 
public  policy."  See,  also,  Davis  v.  Chesapeake  <&  O.  R.  Co., 
122  Ky.  528,  5  L.  R.  A.  n.  s.  458,  and  Texas  d  P.  R.  Co. 
V.  Fenwick,  34  Tex.  Civ.  App.  222. 

Whether  plaintiff  were  a  passenger  within  the  common 
acceptation  of  that  term  or  not,  one  thing  is  clear,  he 
was  in  a  place  where  he  had  a  right  to  be.  Defendant 
was  a  common  carrier  and  was  rendering  the  service 
usually  rendered  by  a  common  carrier  in  his  transporta- 
tion, and  the  contracts  pleaded  will  not  avail  to  exempt 
it  from  liability  for  its  negligence. 

Finally,  we  are  asked  to  set  aside  this  judgment 
because  the  verdict  is  excessive.  Plaintiff  suffered  in- 
ternal injuries,  his  abdomen  being  so  severely  crushed 
as  to  cause  him  to  lose  conaciousness.  He  was  removed 
to  a  hospital,    where   he    was   treated    by    defendant's 
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surgeon,  who  after  an  examination  deemed  an  immed'*^^*^^ 
operation  imperative,  and  made  an  abdominal  incia^  ^^  ^^ 
No  rupture  of  any  vital  organ  was  discovered,  but 
crushing  had  been  so  severe  that  the  blood  vessels  and 
membranes  had  been  torn  and  lacerated.  The  incision  ^^™^' 
sutured  and  sewed  up,  but  plaintiff  continued  to  sufl  ^.^ 
and  vomiting  continued  for  a  period  of  weeks.  Whetl^**^ 
his  vomiting  and  suffering  were  due  entirely  to  the  inju'^^^^ 
received  or  whether  the  operation  contributed  thereto  mf^®^^^ 
not  be  definitely  determined,  but  he  was  confined  to  tf-?^^^^' 
bed  for  some  time,  and  during  that  period  was  able  to  tal  ?"*'^^ 
but  little  nourishment.   After   being  released   from  tf^'^^J 
hospital  he  obtained  a  clerical  position  and  attempted  f'^'^^ 
do  light  work,  but  on  account  of  nausea  and  vomiting  wa  ^  ^ 
compelled  to  abandon  his  employment.  The  wound  did  no*?^^ 
heal  properly,  and,  at  the  time  of  the  trial,  he  had  t^M\^ 
weakened  and  debilitated  system.  According  to  the  testi*^*«) 
mony  of  eminent  surgeons  it  would  require  a  furtha  ^^n 
operation  before  he  would  be  able  to  perform  manual  la--^ol 
bor.     That  his  suffering  was  severe  and  protracted  is^ftis 
not  questioned.  As  to  whether  he  will  ultimately  recover '^m 
his  former  vigor,  there  is  serious  question.  It  is  said  in^uA 
the  brief  of  appellee,  and  unchallenged  by  appellant,  that 
he  has  already  been  subject  to  two  surgical  operations; 
he  has  been  unable  to  work  for  any  but  exceedingly  short 
periods,  and  is  threatened  with  the  necessity  for  a  third 
surgical  operation.    After  seeing  him  upon  the  witness   % 
stand  and  hearing  the  testimony  of  the  surgeoma,  the  jury    ^sr 
fixed  his  damages  at  |12,500.  This  award  was  reduced  to 
110,000  by  the  trial  court.  At  the  time  of  his  injury  he  was 
a  strong,  robust  man,  32  years  of  age,  with  a  life  expect-    '^'^ 
ancy  of  more  than  33  years.    During  the  summer  season     ^ 
while  traveling  with  the  circus  he  received  his  board  and      i 
lodging  and  salary  of  |40  a  month.  During  the  balance     ^ 
of  the  year  he  claims  to  have  earned  |120  a  month,  and  it      r 
is  claimed  that  his  earnings  averaged  about  |100  a  month. 
When  we  consider  the  serious  character  of  his  injuries,      " 
the  probability  of  his  being  permanently  disabled^  and  the 
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severe  suffering  he  has  undergone,  we  cannot  say  that  the 
jadgment  is   excessive,   and   it   will  not   be   disturbed. 

Affirmed. 

Sedgwick,  J.,  concurring. 

The  plaintiff  concedes,  at  least  for  the  purpose  of  this 
case,  that  the  circus  train  and  its  attaches,  including  the 
plaintiff,  were  being  transported  by  the  circus  company 
and  not  by  the  defendant,  and  therefore  that  the  plaintiff 
was  not  a  passenger  of  defendant,  and  that  the  plaintiff 
has  the  burden  of  proof  of  negligence  of  defendant  as  the 
proximate  cause  of  the  injury.  There  is  no  dispute  between 
the  parties  as  to  the  meaning  and  construction  of  the 
contract.  The  decision  of  this  case  depends  upon  the  ques- 
tion whether  the  plaintiff's  contract  to  relieve  the  defend- 
ant from  liability  for  its  own  gross  negligence  is  valid  and 
enforceable.  Can  a  common  carrier  exempt  itself  from 
liability  for  its  own  neglegence?  The  act  of  congress  does 
not  allow  contracts  of  that  kind,  and  the  conclusion  of  the 
majority  opinion  is  therefore  right,  but  I  do  not  concur 
in  all  that  is  said  in  the  lengthy  and,  to  my  mind,  unneces- 
sary quotation  and  discussion  of  the  contract 


James  Ceoghan,  appellee,  v.  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  appellant. 

Filed  Skptembeb  22,  1916.    No.  18722. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Aifirmed, 

W.  D.  McHugh,  W.  H.  fferdman  and  John  M.  Kelley, 
for  appellant 

Mahoney  (&  Kennedy,  contra. 

HORRISSEY,  C.  J. 

This  is  an  action  growing  out  of  the  same  TVTeck  dis- 
cussed in  Maucher  v.  Chicago,  R.  I.  &  P.  «.  Co.,  ante,  p. 
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236.  Plaintiff  was  an  employee  of  a  circus  company. 
He  had  entered  into  a  contract  similar  in  all  respects  to 
the  contract  made  between  Maucher  and  the  circus  com- 
pany, and  it  is  agreed  by  all  parties  that  with  the  single 
exception  of  the  amount  of  recovery  the  cases  are  sub- 
stantially the  same,  and  the  ruling  in  one  may  stand  as 
the  ruling  in  both. 

There  was  a  verdict  and  judgment  for  |15,000,  and 
defendant  insists  that  this  is  grossly  excessive.  At  the 
time  of  the  accident  plaintiff  was  31  years  of  age,  with 
a  life  expectancy  of  more  than  33  years.  He  had  been 
employed  by  the  circus  company  but  a  short  time,  and 
for  that  service  was  getting  |15  a  month,  with  his  living 
furnished.  It  is  claimed,  however,  that  the  opportunity 
to  travel  and  visit  many  of  the  places  of  interest  in  the 
United  States  was  a  consideration  inducing  him  to  take 
this  employment,  and  that  prior  to  taking  this  engage- 
ment he  had  been  earning,  as  a  carpenter,  fl,200  to 
|1,500  a  year. 

There  is  little  dispute  as  to  the  serious  character  of 
his  injuries.  There  was  an  iron  rod  driven  through  his 
knee,  his  head  was  cut  in  several  places,  his  body  bruised 
and  lacerated,  and  his  suffering  must  have  been  intense. 
He  was  confined  in  the  hospital  for  several  weeks,  where 
he  was  attended  by  the  defendant's  surgeon,  a  man  em- 
inent in  his  profession,  who  testified  as  a  witness  for 
the  plaintiff.  There  is  also  the  testimony  of  other 
eminent  surgeons,  and  from  their  testimony  we  gather 
that  plaintiff's  knee  is  seriously  crippled.  He  is  suffer- 
ing from  atrophy  of  the  muscles  of  one  shoulder.  Dr. 
Summers,  defendant's  surgeon  at  the  time  of  the  acci- 
dent, testified  that  plaintiff  had  been  under  his  care 
from  the  date  of  the  accident  to  the  date  of  trial,  a 
period  of  about  six  months;  that,  in  addition 
to  the  injuries  already  stated,  he  was  then  suf- 
fering with  a  tumor  of  the  left  hip.  "He  has  a  tumor 
in  the  covering  of  the  bone.  I  would  say  the  upper  part 
of  the  thigh  bone  just  before  it  enters  into  the  formation 
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of  the  hip  joint,  that  part  that  we  call  the  tuberosity  of 
the  femur  or  thigh  bone.  He  has  a  tumor  there,  the 
exact  nature  of  which  I  am  not  positive  about.  ♦  ♦  ♦  i 
think  it  is  a  tumor  of  the  periosteum  or  sarcoma,  what 
is  known  as  sarcoma.  We  generally  speak  of  sarcoma 
as  malignant  because  carcinoma  or  cancer  does  not  attack 
the  bone.  I  believe  it  is  a  malignant  tumor  secondary  to 
the  injury  of  the  upper  part  of  the  thigh  bone."  He  fur- 
ther testified  that  he  believed  thfs  growth  to  be  malignant 
or  cancerous  in  its  nature,  and,  while  he  said'that  he  still 
had  hope  of  saving  the  leg,  yet  he  made  it  clear  that  it 
might  be  necessary  to  remove  the  leg  at  the  hip  joint. 
"Q.  Taking  the  situation  as  it  is  today.  Doctor,  although 
you  would  still  try  to  bring  about  a  beneficial  result  by 
treatment  other  than  a  removal  of  the  leg,  I  would  like  to 
have  you  state  whether  the  prospects  of  succeeding  with 
snch  treatment  are  more  or  less  than  the  prospects  of 
failure?  A.  Less.  Q.  That  is,  the  probability  is  less  on 
the  side  of  the  treatment  being  successful  than  against 
it?   A.  Yes,  sir." 

This  testimony  was  corroborated  by  that  of  other  em- 
inent surgeons,  from  all  of  which  it  quite  clearly  appears 
that  it  would  probably  be  necessary  to  amputate  plain- 
tiflPs  leg  at  the  hip,  and  even  with  this  heroic  treatment 
the  surgeons  expressed  grave  doubt  of  his  ultimate  re- 
covery. In  this  state  of  the  record,  we  cannot  say  that  the 
verdict  is  excessive,  and  the  judgment  is 

Affirmed. 


Neh^  Johnson  bt  al.^  appellants^  v.  Leroy  T.  Petersen 

BT  AL.,  appellees. 

FiLXD  Septembeb  22, 1916.    No.  18896. 

L  IdaltotiQn  of  Actions:  Tbusts.  "The  statute  of  limitations  begins 
to  run  in  favor  of  a  trustee  ex  maleficio  of  a  constructive  trust  from 
the  time  of  the  discovery  of  the  wrong  or  fraud,  for  the  prevention 
of  which  the  trust  is  imposed;    but  the  statute  does  not  begin  to 
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run  In  favor  of  the  trustee  of  a  resuling  trust  until  such  trustee, 
by  some  act  or  declaration,  clearly  repudiates  his  trust"  Hanwn 
17.  Hanson,  78  Neb.  584. 

Z,  Trusts:  Evidence:  Dbclabations.  In  a  suit  to  declare  a  trust  in 
lands,  the  declarations  of  the  ancestor  through  whom  the  defendants 
acquired  title,  without  the  pasrment  of  a  monetary  consideration, 
may  be  received  in  evidence  against  the  defendants  who  stand  in 
the  place  of  the  ancestor. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton^  Judge.  Reversed,  and  decree  en- 
tered. 

Weaver  <&  Oilier  and  L.  W.  Hoasel,  for  appellants. 

J,  0.  Detweiler,  contra. 

MORRISSET,  C.  J. 

Thifl  is  an  appeal  from  a  decree  in  equity  and  involves 
the  title  to  two  lots  in  the.  city  of  Omaha.  Plaintiffs  are 
the  heirs  of  one  Lena  Petersen,  who  died  in  1875.  She 
left  surviving  her  a  husband,  Soren  T.  Petersen,  who, 
about  two  weeks  after  her  death,  received,  In  due  course 
of  mail,  from  Denmark,  a  draft  for  |500  payable  to  his 
wife.  This  draft  represented  the  wife's  interest  in  the 
estate  of  a  deceased  aunt.  Mrs.  Petersen  left  no  chil- 
dren surviving  her,  and  these  plaintiffs  are  her  sole  and 
only  heirs.  Under  the  statute  then  in  force  the  husband 
took  no  interest  in  the  wife's  personal  estate. 
On  receipt  of  this  draft,  and  without  the  knowl- 
edge of  the  plaintiffs  or  anybody  having  an  interest 
in  his  wife's  estate,  Soren  T.  Petersen  forged  the  name 
of  his  deceased  wife  to  the  draft,  cashed  the  same,  and 
with  the  money  thus  received  purchased  the  lots  in  con- 
trover^.  September  25,  1876,  he  conveyed  the  lots  to 
Maren  Magrethe  Thompson,  and  four  days  later  Peter- 
sen and  Miss  Thompson  were  married.  They  lived  to- 
gether as  husband  and  wife  until  December,  1892,  when 
a  decree  of  divorce  was  entered.  The  defendants  in  this 
action  are  the  children  of  this  union.  When  Mrs.  Peter- 
sen filed  her  suit  for  divorce,  she  alleged  that  she  was 
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the  owner  of  these  lots,  but  that  Petersen  had  for  a  lonj? 
time  been  in  possession  and  collected  the  rents  and  profits 
therefrom,  and  that  he  was  also  possessed  of  about  |40,- 
000  worth  of  property.  The  record  of  this  divorce  case 
is  incorporated  in  the  bill  of  exceptions,  and  it  appears 
that  the  property  differences  of  the  parties  were  amica- 
bly arranged.  Mrs.  Petersen  was  awarded  alimony  in  the 
snm  of  15,000,  and  the  decree  provided  that  the  title  to 
these  lots  should  be  conveyed  to  the  children ;  Mrs.  Peter- 
sen to  collect  the  rents  during  the  minority  of  the  chil- 
dren. In  compliance  with  this  decree,  Petersen  and  his 
^ife  executed  a  deed  of  conveyance  to  the  property  con- 
veying the  title  to  these  defendants. 

In  1912  Petersen  made  what  plaintiffs  denominate  a 
death-bed  confession.  He  wrote  a  letter  to  the  plaintiff, 
Neils  Johnson,  in  which  he  acknowledged  the  receipt  of 
the  draft  payable  to  the  deceased  wife;  that  he  signed 
her  name  thereto,  and  that  with  the  proceeds  he  purchased 
these  lots.  He  had  this  letter  placed  in  an  envelope 
and  sent  to  his  brother  in  Denver  to  be  forwarded  to  the 
plaintiff  after  the  death  of  the  writer,  and  his  instruc- 
tions were  carried  out.  The  receipt  of  the  draft,  its 
conversion,  and  the  facts  and  circumstances  surrounding 
the  purchase  of  the  property  were  unknown  to  the  plain- 
tiflFs  until  after  the  receipt  of  this  letter.  The  defend- 
ants, by  answer,  plead  the  statute  of  limitations;  allege 
that  the  property  was  conveyed  by  Petersen  to  his  second 
vife  in  consideration  of  marriage,  and  the  transfer  to  the 
defendants  herein  by  direction  of  the  court.  The  court 
entered  a  decree  finding  the  defendants  were  the  owners  of 
the  property  in  controversy,  and  confirming  title  in  them. 

Appellants  make  three  assignments  of  error.  First, 
that  the  court  erred  in  holding  that  the  statute  of  lim- 
itations had  run ;  second,  that  the  court  erred  in  finding 
thjtt  defendants  were  the  owners  of  the  property;  third, 
that  the  findings  and  decree  of  the  trial  court  are  not 
supported  by  sufficient  evidence,  and  are  contrary  to  the 
evidence  and  the  law.  The  court  made  no  specific  find- 
100  Neb.— 17 
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ings,  but  the  general  finding  does  not  indicate  that  he 
held  that  the  statute  of  limitations  had  run.  The  plain- 
tiffs moved  in  due  season  after  receipt  of  Petersen's  let- 
ter, which  was  the  first  notice  they  had  of  the  transaction. 

"The  statute  of  limitations  begins  to  run  in  favor  of  a 
trustee  ex  maleficio  of  a'  constructive  tnist  from  the  time 
of  the  discovery  of  the  wrong  or  fraud,  for  the  preven- 
tion of  which  the  trust  is  imposed."  Hanson  v.  Hanson, 
78  Neb.  584. 

The  two  remaining  assignments  may  be  considered  to- 
gether. Defendants  undertook  to  show  that  the  letter  al- 
leged to  have  been  written  by  Petersen  was  a  forgery,  but 
the  proof  is  so  clear  and  convincing  that  it  was  written 
by  Petersen  that  no  question  of  its  genuineness  can  be 
raised.  There  is  also  the  testimony  of  Emma  Petersen, 
the  third  wife,  which  corroborates  the  statements  made  in 
the  letter,  and  also  contradicts  the  testimony  of  the 
second  wife,  Maren  Magrethe  Petersen,  that  the  property 
was  deeded  to  her  in  consideration  of  marriage  and  for 
|1  in  cash.  Emma  Petersen  testifies  that  Maren  Magrethe 
Petersen  told  her  that  Petersen  had  given  her  a  con- 
veyance of  the  property  to  protect  himself  from  law  suits. 
'^She  told  me  that  his  first  wife  had  inherited  some 
money,  and  that  he  had  bought  the  lots  with  the  first 
wife's  money." 

The  evidence  conclusively  shows  that  the  property  was 
purchased  with  the  proceeds  of  this  draft,  but  it  is  argued 
that,  Petersen  having  conveyed  away  the  property,  his 
declarations  were  inadmissible.  This  is  the  general  rule 
where  a  party  has  taken  title  to  real  estate  in  good  faith 
and  for  a  valuable  consideration.  It  is  also  said  by  the 
appellees  that  marriage  is  a  valuable  consideration,  and 
that  Petersen  conveyed  this  property  to  the  second  wife 
as  a  consideration  for  her  entering  into  the  marriage  re- 
lation with  him,  and  that  the  title  which  she  took  can- 
not be  impeached  or  overthrown  by  his  subsequent  dec- 
larations. 


Vol.  100]  SEPTEMBER  TERM,  1916.  259 


Johnson  v.  Petersen. 


We  are  not,  however,  bound  to  accept  her  story  and 
believe  that  the  conveyance  was  made  solely  for  the  pur- 
pose of  inducing  her  to  enter  into  the  marriage  relation. 
The  testimony  of  the  third  wife,  heretofore  quoted,  shows 
an  entirely  different  purpose.  Then,  again,  the  allega- 
tions of  her  divorce  i)etition  show  that  Petersen  con- 
tinued to  collect  the  rents  and  profits  and  treated  the 
property  as  his  own,  and  this  is  at  variance  with  her  claim 
of  absolute  ownership.  The  court  granted  her  a  decree  of 
diTorce,  awarded  her  |5,000  alimony,  and  decreed  that 
this  property  be  conveyed  to  the  children ;  she  to  have  its 
nseduring  their  minority.  This  decree  seems  to  have  been 
entered  by  mutual  consent,  and  indicates  that  the  property 
was  then  regarded  as  Petersen's,  and  not  as  the  property 
of  the  wife.  These  defendants  parted  with  no  consid- 
eration. They  hold  title,  not  by  virtue  of  purchase  and 
payment,  but  because  of  their  relationship  to  Petersen. 
He  acquired  title  because  he  took  the  money  which  be- 
longed to  these  plaintiffs  and  invested  it  in  this  property 
in  fraud  of  plaintiffs'  rights.  The  testimony  is  suflficient 
to  show  that  the  defendants  hold  the  property  in  trust 
tor  plaintiffs. 

The  judgment  of  the  district  court  is  reversed  and  set 
ajside,  and  the  plaintiffs  are  adjudged  and  decreed  to  be 
the  lawful  and  rightful  owners,  and  the  title  is  confirmed 
and  quieted  in  them  free  and  clear  of  any  and  all  claims 
of  defendants  in  and  to  said  lots,  namely,  lots  thirteen 
(13)  and  twenty  (20),  in  Nelson's  addition  to  the  city 
of  Omaha,  Douglas  county,  Nebraska ;  and  plaintiffs  shall 
have  and  recover  their  costs. 

Judgment  accordingly. 
Letton  and  Sedgwick,  JJ.,  not  sitting. 
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William  F.  Belk,  appellant,  v.  Capital  Fire  Insur- 
ance Company,  appellee.  . 

Filed  Septembeb  22,  1916.    No.  18945. 

Bills  and  Notes:  Payment.  When  a  banker  has  in  his  hands  a  special 
deposit  of  money,  the  property  of  the  maker  of  a  promissory  note, 
sufficient  to  pay  the  note,  and  also  holds  the  note  for  collection, 
and  upon  demanding  payment  of  the  maker  is  directed  to  take  the 
requisite  amount  out  of  the  special  deposit,  and  thereupon  he  says- 
to  the  maker  of  the  note,  'Tour  note  is  paid,"  and  thereafter 
holds  it  subject  to  the  order  of  the  maker  until  it  is  finally  delivered 
to  him,  payment  will  be  held  to  have  been  made  at  the  date  of  the 
conversation. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge,    Reversed. 

L.  C.  Burr  and  R.  J.  Greene^  for  appellant. 

George  E,  Eager,  contra. 

MORRISSEY,  C.  J. 

From  a  judgment  directing  a  verdict  in  favor  of  de- 
fendant, plaintiff  has  appealed.  Plaintiff  insured  his 
threshing  machine,  against  loss  by  fire,  with  the  defend- 
ant, giving  his  note  in  payment  of  the  premium.  The 
policy  provided  that,  if  the  note  was  not  paid  when  due, 
the  policy  should  lapse  and  liability  thereunder  cease  .so 
long  as  the  note  remained  unpaid.  The  note  was  made 
payable  August  1,  1913,  at  the  office  of  the  company  in 
Lincoln,  Nebraska,  but  on  the  margin  is  found  a  notation 
directing  that  it  be  sent  to  the  State  Bank  at  Grafton  for 
collection.  Some  time  prior  to  the  maturity  of  the  note 
it  was  sent  to  the  Grafton  State  Bank  for  collection. 
August  4,  1913,  while  the  note  was  still  in  the  possession 
of  the  Grafton  State  Bank,  the  property  insured  was 
totally  destroyed  by  fire.     Defendant  refused  payment, 
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claiming  that  the  note  was  past  due  and  unpaid.  Plain- 
tiflf  testified  that  prior  to  the  maturity  of  the  note  the 
banker  at  Grafton  called  plaintiff  on  the  telephone  and  in- 
formed him  ^hat  he  had  this  note  for  collection.  At 
that  time  there  was  in  the  hands  of  the  banker  money 
belonging  to  the  plaintiff.  This  money  was  not  on  general 
deposit,  and  plaintiff  was  not  carrying  a  bank  account 
in  the  bank,  but  parties  for  whom  plaintiff  had  done 
threshing  had  left  the  money  at  the  bank  for  delivery 
to  the  plaintiff.  When  plaintiff  was  notified  by  the  cash- 
ier that  he  held  the  note  for  collection,  he  directed  the 
cashier  to  pay  the  note  out  of  his  money  which  was  then 
in  the  cashier's  hands.  The  cashier  then  said,  "All  right. 
Tonr  note  is  paid."  Continuing  the  conversation,  the 
cashier  asked  plaintiff  what  he  should  do  with  the  note. 
Plaintiff  directed  him  to  hold  the  note  at  the  bank  until 
such  time  as  he  would  call  for  it.  The  cashier  testified 
that  he  does  not  remember  the  conversation,  but  he  does 
not  deny  it,  and  in  the  state  of  the  record  we  must  as- 
sume that  it  took  place  as  testified  by  plaintiff. 

Aftsuming  then  that  this  is  true,  we  have  this  situation. 
The  bank  is  holding  money  belonging  to  plaintiff.  This 
money  is  not  deposited  and  mixed  with  the  funds  of  the 
bank,  but  the  bank  is  acting  as  bailee.  The  bank  is  the 
agent  of  the  defendant  in  the  collection  of  this  note. 
Plaintiff  authorizes  the  bank  to  take  an  amount  sufficient 
to  pay  the  note  out  of  his  money.  The  banker  says: 
"Your  note  is  paid.  Shall  I  mail  it  to  you  or  will  you 
call  and  get  it?" — and  thereafter  holds  the  note  subject 
to  the  order  and  directions  of  the  plaintiff.  While  the 
note  was  thus  held,  but  before  the  banker  had  remitted 
the  money  to  his  principal,  the  property  was  destroyed. 
After  the  fire  plaintiff  called  at  the  bank,  asked  for  his 
note,  and  it  was  delivered  without  the  payment  of  any 
money,  or  the  giving  of  a  check.  For  the  purpose  of 
collecting  this  note  the  banker  was  the  agent  of  the  de- 
fendant.   He  had  in  his  hands  the  money  of  the  plaintiff. 
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He  was  directed  to  apply  this  money  on  the  note.  This 
he  agreed  to  do,  in  fact  he  did  do  when  he  said  the  note 
was  paid,  and  thereafter  held  it  subject  to  the  order  of 
the  plaintiff.  It  will  not  be  disputed  that,  if  plaintiff 
had  called  at  the  bank  and  demanded  and  received  his 
money  and  then  had  passed  that  money  back  again  to 
the  banker  with  directions  to  apply  it  on  his  note,  that 
would  have  constituted  payment.  Under  the  circum- 
stances this  would  be  a  useless  piece  of  business.  The  case 
differs  from  one  where  the  agent  is  indebted  to  the 
maker  of  the  note  and  undertakes  to  pay  the  note  in  pay- 
ment of  his  own  debt.  The  bank  was  not  indebted  to  plain- 
tiff, but  it  was  the  bailee  of  his  money.  It  was  also  the 
agent  of  the  payee  of  the  note.  It  acquiesced  in  his  direc- 
tion to  pay  the  note,  told  him  that  it  was  paid,  held  the  note 
subject  to  his  order,  and  finally  delivered  it  upon  demand. 
In  this  state  of  the  record,  it  would  appear  that  the 
note  was  paid  on  the  date  this  telephone  conversation  was 
had,  which,  being  before  the  destruction  of  the  property, 
would  entitle  plaintiff  to  recover.  What  is  said  here  is 
not  intended  to  conclude  the  court  on  another  trial  as  to 
whether  this  conversation  and  agreement  actually  took 
place.  We  are  merely  assuming  this  from  the  record  that 
stands  before  us.  It  is  a  matter  to  be  submitted  to  a 
jury,  and  for  this  reason  the  case  is 

Reversbd  and  remanded. 
Sedgwick^  J.,  not  sitting. 
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Charles  E.  Sandall,  appellee,  v.  Moritz  N.  Otto  bt  al., 

appellants. 

Filed  Septhmbeb  22,  1916.    No.  18976. 

1  Eirideiice:  Hypothetical  Questions.  In  propounding  a  hypotheti- 
cal question,  a  party  may  assume  the  existence  of  facts  in  accord- 
ance with  his  theory,  if  there  is  evidence  in  the  record  to  sustain 
it,  notnvlthstanding  there  may  be  a  conflict  of  evidence  on  the  point 
raised. 

2.  Appeal:  Estoppel.  A  party  cannot  complain  of  a  hypothetical 
question  asked  witnesses  of  the  adverse  party  where  the  questions 
asked  his  own  witnesses  were  of  the  same  nature  and  assumed 
substantially  the  same  state  of  facts. 

Appeal  from  the  district  court  for  York  county:  Ed- 
ward E.  Good,  Judge.    A-ffirmed. 

Burkett,  Wilson  &  Brown,  for  appellants. 

B,  F.  Good,  contra. 

Morrissey,  C.  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  York  county,  wherein  plaintiff  was  awarded  a  judg- 
ment for  |9,565  for  services  rendered  as  an  attorney. 
The  defendants  are  the  sons  of  one  William  Otto,  who 
was  the  owner  of  property  worth  approximately  |600,000, 
and  consisting  principally  of  farm  lands.  May  17,  1911, 
William  Otto,  the  father,  conveyed  all  of  his  property 
to  these  defendants  to  the  exclusion  of  his  other  three 
children,  namely,  Waldo  L.  Otto,  Minnie  E.  Wiseman, 
and  Emma  Faustman.  The  daughters,  Mrs.  Wiseman 
and  Mrs.  Faustman,  upon  learning  of  these  conveyances, 
instituted  proceedings  in  the  district  court  for  York 
county,  acting  as  next  friend  for  their  father,  praying  to 
have  the  conveyances  set  aside  because  of  the  alleged 
mental  incapacity  of  their  father,  and  alleging  that  these 
defendants  had  exercised  undue  influence  over  the  father 
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and  that  the  conveyances  of  the  property,  both  real  and 
personal,  were  obtained  by  fraud  and  intimidation.  There 
was  also  a  prayer  for  an  accounting  of  the  rents  and 
"profits  of  the  property  for  seven  years  immediately  pre- 
ceding. The  petition  set  out  in  detail  the  age  and  mental 
condition  of  the  old  gentleman  and  the  relationship  of 
all  the  parties  to  the  suit. 

There  is  a  dispute  as  to  the  exact  date  when  the  plain- 
tiff in  this  case  was  consulted  or  employed  by  the  defend- 
ants herein,  who  were  also  the  defendants  in  that  action, 
but  the  exact  date  of  his  iemployment  is  not  very  ma- 
terial. Certain  it  is  that  he  was  employed  sometime  in 
the  month  of  October,  1913,  and,  although  he  had  the  as- 
sistance of  other  counsel  who  were  also  employed  by  the 
defendants,  yet  he*  did  the  major  portion  of  the  work  of 
preparing  the  case  for  trial  and  in  bringing  about  the 
final  settlement.  The  real  question  which  was  there 
presented  was  the  competency  of  the  old  gentleman,  Wil- 
liam Otto,  to  make  the  conveyances  which  were  attacked. 
If  he  were  competent  to  make  the  conveyances,  if  follows 
that  the  entire  $600,000  worth  of  property  which  he  pos- 
sessed had  been  transferred  to  these  two  sons.  If,  on  the 
other  hand,  he  was  incompetent  to  make  a  valid  convey- 
ance, and  the  conveyances  were  set  aside,  these  defend- 
ants would  become  divested  of  the  title  to  this  large 
amount  of  property,  but  as  the  heirs  of  William  Otto, 
provided  he  remained  incompetent  to  transact  business 
until  his  decease,  they  would  inherit  two-fifths  of  the  prop- 
erty. The  brother  Waldo  L.  Otto  was  not  a  party  to 
that  litigation.  That  suit  was  filed  October  4,  1913. 
Plaintifif  claims  to  have  been  employed  by  the  defendants 
to  conduct  the  defense  thereof  on  the  7th  of  October  fol- 
lowing, while  the  defendants  contend  that  his  employ- 
ment did  not  begin  until  the  latter  part  of  that  month, 
and  allege  that  immediately  following  the  filing  of  the 
suit  they  employed  an  attorney  of  Omaha,  who  drew  the 
first  answer.  That  the  Omaha  attorney  did  draw  the  first 
answer  prepared  in  the  case  is  undisputed,  but  the  case 
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did  not  go  to  trial  on  this  answer,  but  on  an  answer 
prepared  and  filed  by  this  plaintiff.  Subsequently  an- 
other attorney  was  called  in  who  assisted  plaintiff  in  the 
trial  and  management  of  the  case  and  was  paid  for  his 
service  by  the  defendants. 

Appellants  well  say  that  the  issues  presented  in  this 
action  are:  (a)  The  time  that  the  plaintiff's  retainer 
took  place;  (b)  the  amount  and  the  nature  of  the  serv- 
ices which  he  performed;  (c)  the  value  of  such  serv- 
ices. The  first  two  are  material  only  in  so  far  as  they 
throw  light  upon  the  third.  After  studying  the  evidence, 
we  cannot  see  that  it  matters  very  much  whether  plain- 
tiff was  employed  on  the  7th  of  October,  as  he  alleges, 
or  sometime  thereafter,  as  contended  for  bv  defendants. 
Certain  it  is  that  one  of  the  defendants  discussed  the 
case  with  him  about  the  date  he  alleges  he  was  employed. 
He  was  then  transacting  other  business  for  the  defend- 
ants, and  when  they  discussed  this  suit  with  him  it  is 
fair  to  presume  that  they  meant  to  retain  him,  and  that 
he  thereafter  understood  that  he  was  retained.  Surely 
he  would  not  have  felt  free  to  have  accepted  a  retainer 
from  the  other  side  of  the  controversy,  and  we  think  the 
subsequent  conduct  of  all  the  parties  leads  irresistibly 
to  the  conclusion  that  from  the  date  of  his  first  consul- 
tation with  one  of  the  defendants  he  considered  himself 
employed,  and  defendants  well  knew  that  he  so  understood 
their  conversation. 

It  is  alleged  that  following  this  employment  he  de- 
voted the  major  portion  of  his  time  to  the  preparation 
and  trial  of  the  case  until  its  settlement  the  following 
February.  This  claim  was  disputed  before  the  jury, 
bnt  we  think  it  is  fairly  sustained  by  the  evidence,  al- 
though we  cannot  see  that  a  few  days  more  or  less  spent 
in  interviewing  witnesses  and  preparing  for  trial  can  be 
said  to  make  any  material  difference.  In  the  prepara- 
tion of  a  case  for  trial  a  lawyer  must  be  given  more  or 
less  latitude,  and  be  left  free  to  determine  the  steps  to 
be  taken  in  order  to  fully  protect  his  client's  interests 


266  NEBRASKA  REPOETS.  [Vol.  100 


Sandall  y.  Otto. 


and  prepare  the  case.  The  relation  of  attorney  and 
client  contemplates  this  very  thing.  When  a  litigant 
employs  an  attorney  he  cannot  determine  with. any  de- 
gree of  certainty  how  much  time  it  may  be  necessary  for 
the  attorney  to  expend  in  the  preparation  of  his  case,  but 
he  has  a  right  to  expect  thai  the  attorney  will  spend  such 
time  as  may  be  necessary  to  protect  his  client's  inter- 
ests. A  failure  to  do  this  may  be  regarded  as  a  breach 
of  good  faith  on  the  part  of  the  attorney,  but,  like  the 
client,  the  attorney  cannot  always  tell  in  advance  what 
work  may  be  necessary  to  do  or  how  much  time  it  may  be 
necessary  to  expend,  and  this  must  be  left  to  his  good 
judgment.  The  record  shows  that  plaintiff  interviewed 
a  great  many  witnesses,  took  a  great  many  depositions, 
procured  a  number  of  affidavits,  drew  the  necessary  plead- 
ings, and,  in  short,  did  the  work  which  appeared  to  him 
as  necessary  and  proper  to  be  done.  After  the  case  had 
been  on  trial  a  number  of  days  a  settlement  was  reached, 
and  by  the  payment  of  approximately  f79,000  the  de- 
fendants procured  a  dismissal  of  the  suit,  a  settlement 
of  all  the  claims  of  their  sisters,  and  had  quieted  in  them 
whatever  interest  these  sisters  might  have  had  in  their 
father's  estate. 

After  a  settlement  of  that  litigation  plaintiff  herein 
instituted  this  action  to  recover  for  his  fees  in  the  sum  of 
120,000.  The  testimony  of  several  witnesses  was  taken, 
and  they  answered  a  hypothetical  question  w^hich,  in  sub- 
stance, related  the  nature  of  the  litigation  in  which  the 
services  were  rendered,  the  amount  of  the  property  in- 
volved, the  consideration  for  the  settlement,  and  assumed 
that  plaintiff  had  devoted  the  major  portion  of  his  time 
from  his  employment  in  October,  1913,  until  February  28, 
1914,  in  the  service  of  defendants  in  that  case.  The  tes- 
timony offered  on  behalf  of  plaintiff  fixed  the  value  of 
his  services  at  from  |10,000  to  |20,000.  This  testimony 
w-as  given  by  a  number  of  men  eminent  in  their  profes- 
sion.    The  verdict  is  fully  sustained  by  the  evidence. 
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Appellants  say  that  the  chief  error  complained  of  is 
permitting  the  several  witnesses  for  the  plaintiff  to  an- 
swer the  hypothetical  question  propounded  to  them.  The 
question  is  subdivided  many  times,  and  each  subdivision 
is  argued  at  length  in  the  brief.  The  question  is  very 
long,  and  we  do  not  deem  it  exi)edient  to  set  it  out  in  full. 
It  was  propounded  to  the  witnesses  at  the  taking  of  the 
depositions  prior  to  the  trial  of  tl\e  case,  and  it  undertook 
to  state  the  facts  as  plaintiff  expected  to  develop  them  on 
the  trial.  Defendants  also  took  the  depositions  of  a 
number  of  witnesses,  and  the  hyjwthetical  question  which 
was  propounded  to  their  witnesses  was,  in  substance,  the 
same  as  that  of  which  complaint  is  made.  The  language 
is  80  nearly  identical  aa  to  suggest  that  each  pari:y  had 
reached  the  same  conclusion  as  to  the  facts.  It  may  be 
said,  from  an  examination  of  all  the  evidence,  that  the 
hypothetical  question  fairiy  reflected  the  case  as  made  by 
plaintiff,  and  that  this  is  all  that  is  required.  Ward  v. 
Mina  Life  Ins.  Co,,  82  Neb.  499;  Hamhlin  v.  State,  91 
Neb.  148.  In  propounding  a  hypothetical  question  a 
party  may  assume  the  existence  of  facts  in  accordance 
with  his  theory,  if  there  is  evidence  in  the  record  to  sus- 
tain it,  notwithstanding  there  may  be  a  conflict  of  evidence 
on  the  point  raised.  Under  any  other  rule  it  is  seldom 
a  hypothetical  question  could  be  submitted  at  all.  There 
is  generally  a  dispute  as  to  the  facts,  and  this  can  be  set- 
tled only  by  the  jury. 

Again,  on  the  cross-examination  of  defendants'  witnesses, 
counsel  for  plaintiff,  in  substance,  propounded  his  hypo- 
thetical question  again  and  again  and  secured  answers 
thereto.  On  the  trial  plaintiff  declined  to  read  this  cross- 
examination.  Defendants  then  voluntarily  read  the  cross- 
examination  making  the  testimony  their  own.  In  doing 
this,  of  course,  they  not  only  made  the  answers  their  own 
but  the  question  itself.  Krier  v.  Milwaukee  N.  R.  Co,,  139 
Wis.  207. 

By  way  of  conclusion,  appellants  say  there  is  no  com- 
petent evidence  to  sustain  the  verdict.     This  point,  we 


268  NEBRASKA  REPORTS.  [Vol.  100 

state  y.  Chicago,  R.  I.  ft  P.  R.  Co. 

mm  I  ■     ■  ^i^— i^MM^i^— ^^^—     Ml  ■■■  ■  I        ■  I  ^  ■■—      a        ^1.  I  I      ■        Mill      ■■^i  ^— ^^^^.^^^W^— — ^iP^»^— ^^^ 

think,  we  have  already  fully  covered.  It  is  also  said  that 
the  court  erred  in  its  refusal  to  submit  special  findings  to 
the  jury,  and  in  its  refusal  to  give  certain  instructions  re- 
quested. All  disputed  questions  of  fact  were  submitted 
to  the  jury  under  proper  instructions  given  by  the  court 
on  its  own  motion.  To  quote  from,  defendants'  brief,  *'The 
court  gave  a  correct  general  instruction."  This  being  true, 
it  was  not  error  to  refuse  the  instructions  requested.  No 
error  is  found  in  the  record,  and  the  judgment  is 

Affirmed. 


State  of  Nebraska,  plaintiff,  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al.,  defendants. 

Filed  Septembeb  22,  1916.    No.  19539. 

1.  Oarrlen:  Maximum  Rate  Statute:  Injunction.  When,  on  an  ap- 
plication for  a  writ  of  injunction  to  restrain  a  railroad  company 
from  violating  a  maximum  rate  statute,  the  record  shows  that  from 
the  time  the  statute  became  effective,  over  a  long  term  of  years, 
the  defendant  has  obeyed  the  provisions  of  the  statute,  and  on  the 
hearing  makes  a  positive  showing  of  its  intention  to  continue  so 
to  do,  and  there  is  a  total  lack  of  proof  of  intention  or  design  on 
the  part  of  the  defendant  to  depart  from  the  policy  it  has  thereto- 
fore pursued,  the  application  will  be  denied. 

2.  Courts:  Jubisdiction.  When,  on  application  to  this  court  for  a  writ 
of  injunction,  it  appears  that  the  federal  court  for  this  state  has 
theretofore  taken  Jurisdiction  of  the  subject-matter  and  that  the 
matters  in  controversy  are  then  on  hearing  in  that  court,  the  writ 
will  be  denied. 

Suit  for  an  injunction.    Injunction  denied. 

Willis  E.  Reed,  Attorney  General,  for  plaintiff. 

Byron  Clark,  E.  P.  Holmes,  A,  A.  McLaughlin,  Edson 
Rich,  B.  P.  Waggener,  R.  A,  Brown  and  J.  A.  C.  Kennedy, 
contra. 
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MORRISSEY,  C.  J. 

This  is  an  original  action  wherein  the  state,  through 
its  attorney  general,  prayed  for  a  writ  of  injunction 
against  the  defendants  forbidding  them  and  each  of  them 
from  violating  section  6074,  Rev.  St.  1913,  known  as  the 
"mileage  book"  statute,  and  section  6067,  Rev.  St  1913, 
known  as  the  "two-cent  rate"  statute,  and  forbidding 
defendants  or  any  of  them  from  taking  any  steps  to  re- 
strain the  state  or  its  oflScers  from  enforcing  the  pro- 
visions of  said  statutes. 

Before  the  petition  herein  was  filed  the  defendants, 
Chicago,  Rock  Island  &  Pacific  Railway  Company  and 
Missouri  Pacific  Railway  Company  had  sued  out  in  the 
federal  court  for  this  state  injunction  orders  against  the 
oflScers  of  the  state,  restraining  the  enforcement  of  these 
statutes.  The  federal  court  having  acquired  jurisdiction 
of  the  subject-matter,  this  court  refrained  from  issuing  an 
order  as  against  these  two  defendants,  but  issued  its  re- 
straining order,  as  prayed,  against  the  other  defendants. 
The  defendants  Union  Pacific  Railroad  Company  and  St. 
Joseph  &  Grand  Island  Railway  Company  took  removal 
orders  to  the  federal  court.  We  thereby  lost  juris'' 'ction 
of  them,  and  they  will  be  considered  no  further. 

It  is  alleged  in  the  petition  that  the  defendants  Chicago 
&  Northwestern  Railway  Company  and  Chicago,  St.  Paul, 
Minneapolis,  &  Omaha  Railway  Company  and  Chicago, 
Burlington  &  Quincy  Railroad  Company  were  conspiring 
and  confederating  with  the  other  defendants  with  the  in- 
tention of  violating  the  provisions  of  the  two  statutes  men- 
tioned, but  on  a  hearing  these  defendants  submitted  the 
affidavits  of  their  mariaging  agents  and  officers  specifically 
denying  these  allegations  of  the  petition,  and  disclaim- 
ing any  intention  of  violating  the  provisions  of  these 
statutes.  These  statutes  were  passed  in  1907,  and  be- 
came effective  in  that  year,  and  from  that  time  to  this 
these  defendants  have  observed  their  provisions.  Having 
obeyed  these  statutes  for  so  many  years,  and  now  posi- 
tively denying  any  intention  to  violate  them,  without  any 
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showing  on  the  part  of  the  state  that  they  have  made 
any  move  looking  to  their  violation,  we  can  see  no  cause 
for  granting  an  injunction  against  them,  and  as  to  them 
the  application  will  be  denied. 

No  doubt,  the  attorney  general,  learning  that  the 
Chicago,  Bock  Island  &  Pacific  Railway  Company  and 
Missouri  Pacific  Railway  Company  were  taking  steps  to 
prevent  the  enforcement  of  the  statutes,  felt  in  duty  bound 
to  bring  in  all  of  the  railroads  in  the  state  and  enjoin  them 
against  the  violation  of  the  statutes,  or  require  them 
to  submit  showings  to  the  effect  that  they  intended  to 
obey  the  statutes.  He  may  be  commended  for  his  vigil- 
ance, but  the  roads  that  have  made  a  proper  showing 
ought  not  to  be  held  in  court,  and  are  entitled  to  a  dis- 
missal. 

There  has  been  some  suggestion  that,  because  the 
actions  brought  by  the  defendants,  Chicago,  Rock  Island 
&  Pacific  Railway  Company  and  the  Missouri  Pacific 
Railway  Company  in  the  federal  court  were  brought 
against  the  attorney  general  and  the  railway  commis- 
sion, while  this  suit  is  brought  in  the  name  of  the  state, 
the  controversy  may  proceed  in  both  courts  at  the  same 
time.  This  point  is  not  briefed  by  either  party.  Be- 
fore action  was  taken  on  this  petition  the  federal  court 
had  acquired  jurisdiction  of  the  subject-matter,  testi- 
mony is  now  being  taken  in  that  court,  and  the  attorney 
general  is  there  protecting  the  interests  of  the  state.  There 
is  no  necessity  to  determine  the  question  of  concurrent 
jurisdiction  or  to  duplicate  the  work  that  is  being  done 
in  the  federal  court.  That  court  has  jurisdiction  over 
the  subject-matter  of  this  action,  so  far  as  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  and  the  Missouri 
Pacific  Railway  Company  are  concerned,  and,  having 
first  acquired  jurisdiction,  it  will  retain  it,  and  the  ap- 
plication as  to  these  defendants  is  denied.    * 

Injunction  dbnibd. 

RosB^  J.,  not  sitting. 
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Mabtin  Wug,  appelleb^  v.  Gibabd   Fire  &  Marine  In- 
surance Company,  appellant. 
Martin  Wiig,  appellee,  v.  American  Insurance  Comp- 
any, appellant. 

Filed  Seftembeb  22,  1916.    Nob.  18781,  18782. 

iBioranoe:  Policy:  Constbuction.  A  policy  of  insurance  contained 
tlie  proYlsions:  "Lightning  Clause.  This  policy  shall  cover  any 
direct  loss  or  damage  caused  by  lightning,  *  *  *  meaning  thereby 
the  commonly  accepted  term  lightning,  and  In  no  case  to  Include 
loss  or  damage  by  cyclone,  tornado  or  wind  storm."  "If  a  build- 
ing or  any  part  thereof  fall,  except  as  the  result  of  fire,  all  in- 
surance by  this  policy  on  such  building  or.  its  contents  shall  im- 
mediately cease."  The  insured  frame  building  had  been  struck  by 
lightning  and  had  begun  to  bum  when  all  of  the  edifice  above  the 
floor  of  the  first  story  was  lifted  by  a  tornado  and  deposited  about 
200  feet  away,  where  it  continued  to  burn  until  wholly  destroyed. 
Held,  that  the  fallen  building  clause  did  not  apply,  and  that  the 
insurer  was  liable. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Afiirmed. 

Stout,  Rose  (&  Wells,  for  appellants. 

Byron  O.  Btirhank  and  E.  R,  Leigh,  contra. 

Lbtton,  J. 

Action  on  policy  of  fire  insurance.  Plaintjflf  recovered. 
Defendant  appeals.  The  policy  contains  the  following 
provisions;  "Lightning  Clause.  This  policy  shall  cover 
any  direct  loss  or  damage  by  lightning,  ♦  ♦  ♦  meaning 
thereby  the  commonly  accepted  term  lightning,  and  in  no 
case  to  include  loss  or  damage  by  cyclone,  tornado  or 
wind  storm."  "If  a  building  or  any  part  thereof  fall,  ex- 
cept as  the  result  of  fire,  all  insurance  by  this  policy  on 
such  building  or  its     contents  shall  immediately  cease." 

The  answer  denies  that  the  building  was  destroyed  or 
damaged  by  fire  or  lightning,  and  alleges  that  it  "was 
blown  down  and  totally  destroyed  by  tornado  and  wind 
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on  the  23d  day  of  March,  1913,  so  that  the  said  building 
fell,  not  as  a  result  of  any  fire,  but  solely  as  a  result  of 
said  tornado  and  wind;  and  there  was  no  loss  or  damage 
by  fire  or  lightning  to  said  building  prior  to  the  time 
that  the  said  building  was  blown  down."  It  is  also 
alleged  that  the  insurance  immediately  ceased  the  moment 
the  building  fell. 

A  motion  was  made  at  the  close  of  the  testimony  for 
a  peremptory  instruction  directing  the  jury  to  find  for  the 
defendant.  This  was  overruled,  and  this  action  is 
assigned  as  error.  Defendant  insists  that  the  evidence 
shows  conclusively  that  the  building  did  not  fall  as  the  re- 
sult of  fire  and  lightning,  but  did  fall  as  the  result  of  the 
tornado;  that  the  defendant's  liability  under  the  policy 
was  limited  to  the  damage  done  by  lightning  and  fire  before 
the  building  fell;  that  the  plaintiff  failed  to  show  the 
amount  of  this  damage,  and  that,  therefore,  there  was  no 
evidence  upon  which  a  verdict  for  any  amount  could  be 
rendered. 

A  witness  was  standing  at  the  south  window  of  the 
kitchen  in  a  restaurant  which  she  and  her  husband  con- 
ducted in  the  village  of  Ralston.  The  insured  building 
stood  about  100  feet  away  in  a  southwesterly  direction. 
While  standing  there,  she  saw  lightning  strike  the  in- 
sured building  and  saw  smoke  and  flame  come  from  it. 
She  remained  at  the  window  scarcely  a  moment,  then  went 
into  the  dining  room,  and  the  next  thing  of  which  she  was 
conscious,  was  that  she  was  sitting  in  a  pile  of  rubbish, 
a  tornado  having  struck  and  wrecked  the  house.  She  was 
severely  injured,  and  was  unable  to  tell  how  long  she  had 
been  unconscious.  Other  testimony  showed  that  all  the 
buildings  nearbv  were  torn  down  and  wrecked  by  a  tor- 
nado.  The  superstructure  of  the  insured  building  was 
blown  away  down  to  the  lower  floor.  It  seems  that  the 
upper  part  of  the  store  building  was  carried  by  the  wind 
about  200  or  250  feet  north  and  totally  consumed  by  fire. 
Part  of  the  walls  were  standing  at  that  place  so  that  one 
could  have  gone  inside  if  it  had  not  been  on  fire.     There 
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was  no  fire  at  that  time  at  the  original  site.  No  other 
building  in  the  village  was  burned. 

The  jury  found  specially  that  the  building  was  struck 
by  lightning  and  was  on  fire  before  its  destruction  by 
the  tornado;  that  the  fire  that  consumed  the  portion 
on  the  hill  was  the  same  fire,  and  that  the  building  was 
wholly  destroyed  thereby. 

It  is  undisputed  that  the  building  was  set  on  fire  by 
lightning  and  that  this  fire  continued  until  it  was  con- 
sumed. If  the  building  had  remained  upon  the  original 
site  and  had  there  burned  down,  defendant  would  have 
been  liable.  Does  the  fact  that  after  the  fire  began  the  build- 
ing was  removed  a  short  distance  by  vis  major  operate  to 
defeat  recovery  on  the  policy?  If  after  a  fire  begins 
a  building  is  wholly  consumed  by  reason  of  insufficient 
Are  protection  or  defective  appliances,  is  the  insurer 
liable?  There  is  nothing  in  the  record  to  show  that  the 
fire  could  have  been  extinguished  with  the  existing  ap- 
pliances if  the  building  had  remained  upon  the  original 
dte.  If,  w^hile  burning,  the  position  of  a  building  is 
changed  by  explosion  or  some  other  outside  force  without 
the  intervention  of  the  insured,  will  this  render  the  fallen 
building  clause  operative?  We  cannot  so  hold.  Had  it 
not  been  for  the  fire  which  was  in  the  building  w^hen 
struck  by  the  tornado,  the  partially  demolished  structure 
would  still  have  been  in  existence.  Under  the  fallen 
building  clause,  if  the  building  had  been  blown  down, 
or  had  fallen  before  fire  waa  communicated  to  it,  there 
would  be  no  liability  on  the  part  of  the  insurer,  but  contra 
if  the  fire  was  burning  before  the  building  fell.  Trans- 
atlantic  Ins.  Co.  v.  Bamberger,  Bloom  <&  Co,,  11  Ky.  Law 
Rep.  101.  It  is  held  in  Friedman  Co,  v.  Atlas  Assurance 
Co.,  133  Mich.  212,  that  the  fallen-building  provision 
in  a  fire  policy  is  a  condition  subsequent,  and  that  the 
burden  is  ui>on  the  insurer  to  prove  as  a  defense  that  the 
building  fell  before  the  fire  started.  The  opinion  quotes 
at  great  length  from  Western  Assurance  Co.  v.  Mohlman 
10©  Neb.— 18 
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Co.,  28  C.  C.  A.  (U.  S.)  157,  40  L.  B.  A.  561,  which  holds 
to  the  same  effect. 

In  Insurance  Co.  v.  Crunk,  91  Tenn.  376,  the  facts  were 
that  before  the  fire  destroyed  the  building  it  had  been 
partially  wrecked  by  a  tornado.  The  roof  of  the  two 
front  upper  rooms  had  been  blown  away,  the  rafters,  ceiling 
and  part  of  the  walls  remaining.  There  was  evidence 
to  show  that  before  this  some  fire  had  been  blown  upon 
the  floor  by  a  current  of  air  passing  through  a  room, 
which  was  the  probable  cause  of  the  burning  of  the 
building.  The  court  said:  ^'This  was  evidence  sufficient 
to  justify  the  verdict  that  the  fire  commenced  before  the 
fall  of  any  part  of  the  building.  Of  course,  if  it  com- 
menced before  the  fall,  though  the  entire  building  fell 
subsequently,  the  insurance  company  would  be  liable. 
2  May,  Insurance  (3d  ed.)  sec.  401." 

Defendant  insists  that  it  is  only  liable  for  such  damage 
as  occurred  before  the  building  was  moved  by  the  tornado, 
and  that,  since  there  is  no  evidence  on  this  point,  there 
can  be  no  recovery.  The  contention  seems  to  be  well 
answered  in  the  following  quotation:  *'When  the  fire 
begins  to  burn  the  property  insured,  the  thing  insured 
against  has  happened,  the  liability  has  begun,  some  loss 
has  become  inevitable.  It  is  true  that  it  might  happen  that 
a  fall  occurring  during  a  fire  would  prevent  it  from  being 
put  out,  and  thus  cause  greater  loss  than  would  otherriise 
have  been  suffered,  and  the  insurer  might  wish  to  contract 
for  exemption  in  such  a  contingency.  But  in  such  a  case 
it  would  be  practically  impossible  to  make  an  intelligent 
division,  separating  the  loss  occurring  before  the  fall  from 
that  occurring  afterward.  No  person  owning  goods  would 
be  willing  to  make  such  a  contract  and  assume  the  burden 
of  such  a  division,  if  he  understood  its  effect.  If  it  was  the 
intention  to  provide  for  the  case  of  the  falling  of  a  build- 
ing after  a  fire  had  attacked  the  goods  and  to  exempt  the 
insurer  from  liability  for  the  goods  burned  after  the  fall 
took  place,  while  holding  him  for  that  which  occurred 
before,  surely  more  explicit  language  would  have*  been 
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used.'^    Davis  v.  Connecticut  Fire  Ins.  Co.,  158  Cal.  766, 
772. 

We  agree  that,  if  it  was  the  intention  to  place  the  bur- 
den of  proof  on  the  insured  to  show  what  proportion  of 
the  total  loss  accrued  before  a  building  falls  and  after  a 
fire  has  begun  therein,  the  policy  provision  should  have 
been  more  explicit.  The  Nebraska  flood  cases  cited  are 
not  applicable,  since  no  contract  of  indemnity  was  involv- 
ed, and  the  burden  was  on  the  claimant  to  prove  the  ex- 
tent of  his  damage,  while  under  a  valued  policy  law  a 
different  rule  prevails. 

Complaint  is  made  with  respect  to  instructions  given 
by  the  trial  court,  but,  since  there  is  no  dispute  as  to  the 
facts,  the  instructions  could  not  have  been  prejudicial. 
Error  is  assigned  on  the  refusal  to  give  defendant's  in- 
Btruction  No.  8,  which,  in  substance,  states  that  the  jury 
must  confine  their  verdict  to  actual  damages  done  by  light- 
ning and  fire  to  the  building  on  its  original  site,  and  that 
"You  cannot  give  a  verdict  for  the  damage  done  by  the 
tornado."  In  instruction  No.  6  by  the  court  the  jury  were 
told,  "You  must  not  allow  any  damages  done  by  the  tor- 
nado." The  remainder  of  the  instruction  was  properly 
refused  under  the  facts  and  the  law. 

The  evidence  justifies  the  verdict,  and  the  judgment  of 
the  district  court  is 

Affirmed. 


Herbert  J.  Underwood,  appellee,  v.  Chicago  &  North- 
western Railway  Company,  appellant.* 

Piled  Skftembeb  22,  1916.    No.  18949. 

L  Appeal:  Review.  A  cause  will  be  determined  upon  appeal  upon 
the  same  theory  upon  which  it  was  tried  in  the  district  court,  and, 
where  both  parties  have  tried  the  case  as  if  a  certain,  essential 
element  was  proved,  this  court  will  not  reverse  the  judgment  for 
the  lack  of  evidence  of  such  fact 


*See  opinion,  p.  507,  post. 
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2.  Eyidence:  Injuries  to  Live  Stock:  Proof.  In  order  to  recoTer 
damages  for  an  alleged  shrinkage  in  the  weight  of  cattle,  alleged 
to  have  been  caused  by  delay  in  their  transportation  on  the  part 
of  a  common  carrier,  the  fact  that  there  was  a  shrinkage  of  weight 
must  be  proved  by  competent  evidence,  and  cannot  be  established 
by  mere  opinion  evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie^  Judge.    Affirmed  on  condition. 

A.  A.  McLaughlin,  Wymer  Dressier  and  Lyle  Hubhard, 
for  appellant. 

Sutton,  McKenzie,  Cox  <&  Harris,  contra.. 

Letton,  J. 

Action  to  recover  damages  for  delay  in  the  shipment  of 
cattle.  The  plaintiff  on  the  evening  of  June  23,  1913, 
loaded  six  cars  of  cattle  at  the  station  of  Dumfries,  Iowa, 
on  the  line  of  the  Wabash  railway,  for  transportation  over 
that  line  and  the  line  of  the  defendant  to  Chicago.  The 
cars  were  transported  to  Council  Bluffs  on  the  line  of  the 
initial  carrier,  and  there  delivered  to  defendant  for  trans- 
portation to  Chicago.  Two  cars  reached  Chicago  in  time 
for  the  market  on  June  25.  The  cattle  in  four  cars,  con- 
sisting of  74  head,  were  unloaded  and  fed  by  defendant  at 
Clinton,  Iowa,  and  did  not  reach  Chicago  in  time  for  the 
market  on  June  25,  but  were  sold  the  next  day.  Plaintiff 
claims  damages  for  extra  shrinkage  upon  these  cattle,  for 
a  decline  in  the  market  price,  and  for  the  feed  bill  at 
Clinton  which  he  was  compelled  to  pay,  amounting  in  all 
to  1374.36.  The  defendant  admitted  that  it  received  the 
cattle  for  shipment,  denied  any  negligence  or  delay  in 
their  carriage,  and  pleaded  a  contract  that  no  claim  for 
damages  should  be  allowed  unless  presented  within  ten 
days.  The  jury  returned  a  verdict  for  the  full  amount 
claimed,  and  from  a  judgment  thereon  defendant  appeals. 

There  is  no  proof  that  the  claim  was  not  presented  with- 
in the  time  limit.  Furthermore,  defendant  received  the 
claim  without  objection  on  this  score,  and  offered  to  pay 
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a  part  of  the  plaintifiTs  claim.  The  evidence  shows  that 
no  delay  occurred  until  after  the  train  reached  Boone, 
Iowa.  The  manner  in  which  the  two  cars  which  reached 
Chicago  in  time  for  the  first  day's  market  were  entrained 
or  hauled  is  not  clearly  shown,  but  it  is  fairly  inferable 
that  the  six  cars  were  in  the  same  train  as  far  as  Boone, 
and  that  at  that  station  the  shipment  was  divided.  The 
four  cars  reached  Clinton  an  hour  and  a  half  later  than 
the  scheduled  time  of  the  train,  and,  since  it  took  nine 
hours  further  time  to  cover  the  distance  to  Chicago,  the 
local  insi)ector  for  the  defendant,  believing  that  to  send  the 
cattle  through  without  unloading  would  violate  the  United 
States  statute  (34  U.  S.  St.  at  Large,  ch.  3594,  p.  607), 
providing  that  cattle  should  not  be  held  in  cars  more  than 
28  hours  without  food  or  water,  unless  by  request  of  the 
owner,  when  the  time  may  be  extended  to  36  hours,  ordered 
them  unloaded  and  fed.  This  delay  caused  their  arrival 
too  late  for  the  market  on  Wednesday. 

Defendant  now  contends  that  the  28-hour  provision  of 
this  statute  applies,  and  that  a  through  shipment  could 
not  have  been  made  within  that  time.  There  was  no  direct 
evidence  of  a  request  by  plaintiff  for  confinement  of  the 
cattle  in  the  cars  for  36  hours.  The  instructions  request- 
ed by  defendant  and  some  of  the  questions  propounded  its 
witnesses  show  that  the  case  was  tried  by  both  parties 
on  the  theory  that  such  a  request  had  been  made.  This 
court  will  take  the  same  position  on  appeal,  and  hence 
there  is  no  merit  in  this  contention. 

No  good  reason  has  been  shown  by  defendant  why  two 
cars  went  through  and  four  cars  w^ere  delayed.  Plaintiff 
lost  by  the  falling  of  the  market,  and  was  compelled  to 
pay  a  feed  bill  of  f24  at  Clinton.  He  also  claims  a  loss  of 
30  pounds  a  head  for  extra  shrinkage  caused  by  the  delay. 
The  evidence  on  this  point  is  vague  and  unsatisfactory. 
Plaintiff  testifies  that  the  cattle  were  not  weighed  when 
shipped,  but  he  thought  they  would  weigh  more  than  1,400 
pounds.  It  is  stipulated  that  the  selling  weight  was 
103,620  pounds,  which  is  an  average  weight  of  a  little  over 
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1,400  pounds.  Several  stock  shippers  testified  that  the 
extra  shrinkage  of  cattle  when  held  over  one  day  is  from 
30  to  50  pounds  a  head,  and  one  testified  that  on  a 
through  shipment  1,400-pound  steers  will  usually  fill  from 
50  to  70  pounds  a  head.  The  net  weight  of  the  cattle  be- 
fore filling  was  shown  to  be  98,880  pounds;  deducting 
this  from  the  conceded  selling  weight,  it  appears  that  the 
cattle  filled  a  little  over  65  pounds  a  head  on  an  average. 
The  statement  is  made  in  a  letter  offered  in  evidence  bv 
plaintiff  that  the  cattle  in  the  other  two  cars  filled  an 
average  of  57  pounds  each.  The  jury  evidently  allowed 
a  shrinkage  of  30  pounds  a  head  on  the  four  cars,  since 
in  their  verdict  they  adopted  the  plaintiffs  estimate  of 
loss  exactly.  The  proof  does  not  establish  the  item  of 
shrinkage,  but  does  support  the  other  claims. 

The  judgment  is  therefore  reversed,  unless  plaintiff 
within  40  days  remit  f  194.93  of  the  judgment,  being  the 
amount  allowed  for  shrinkage. 

Affirmed  on  condition. 

Fawcett,  J.,  not  sitting. 


Exchange  Bank  of  Ong,  appellant,  v.  Clay  Center 

State  Bank,  appellee. 

FII.ED  September  22,  1916.    No.  18596. 

1.  Contracts:  Legality:  Enfobcement.  An  agreement  between  two 
banks  that  notes  should  be  transferred  by  the  one  to  the  other 
for  the  purpose  of  making  It  falsely  appear  to  the  bank  examiner 
that  the  bank  so  transferring  the  notes  has  not  violated  the  law  by 
making  excessive  loans  is  Illegal  and  unenforceable. 

2.  Evidence:  Parol  Evidence.  In  such  case.  If  notes  are  so  trans- 
ferred, and  in  order  to  make  it  falsely  appear  that  the  transferee  is 
the  owner  of  the  notes  they  are  indorsed,  "without  recourse/'  and 
the  transaction  entered  upon  the  books  of  the  respective  banks 
as  a  sale  and  purchase  of  the  notes,  such  indorsement  and  such 
entries  will  not  be  conclusive  evidence  in  favor  of  either  party  to 
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such  illegal  contract  that  the  transaction  was  a  sale  of  the  notes. 
The  original  illegal  contract  may  be  proved  by  the^  written  corre- 
spondence between  the  banks,  and  oral  evidenee  is  competent  to 
prove  that  the  notes  in  question  were  transferred  pursuant  to  such 
contract 

Appeal  from  the  district  court  for  Clay  county :  Leslie 
G.  HuRD,  Judge.    Affirmed. 

Rinaker  <&  Kidd,  M.  L.  Corey  and  Paul  E.  Boalaugh, 
for  appellant. 

A.  C.  Epperson  and  C.  H.  Epperson,  contra. 

Sedgwick,  J. 

Upon  the  first  trial  of  this  case  in  the  district  court  for 
Clay  county,  the  plaintiff  recovered  a  judgment  for  the 
full  amount  of  its  claim,  and  the  judgment  was  reversed 
upon  appeal  to  this  court.  91  Neb.  835.  Upon  another 
trial  the  defendant  was  successful,  and  the  plaintiff  has 
appealed. 

The  facts  in  the  case  are  sufficiently  stated  in  the  for- 
mer opinion.  From  that  opinion  it  appears  that  the  ac- 
tion was  brought  upon  an  open  account  which  the  plain- 
tiff bank  had  in  the  defendant  bank.  That  account  in- 
cluded the  aimount  of  a  certain  note  and  interest.  The 
plaintiff  was  the  payee  named  in  the  note,  and  trans- 
ferred it  to  the  defendant,  and  the  note  when  transferred 
was  indorsed,  "without  recourse."  The  plaintiff  contends 
that  this  indorsement  constitutes  a  written  contract  which 
cannot  be'  explained  or  contradicted  by  parol  evidence. 

The  only  controversy  was  as  to  this  item.  From  the 
written  evidence  in  the  form  of  letters,  which  are  set  out 
in  the  former  opinion,  it  appears  that  the  plaintiff  bank 
had  been  loaning  money  to  various  parties  and  had 
more  money  invested  in  the  notes  so  taken  than  it  was 
supposed  that  the  bank  examiner  would  approve,  and, 
fa  order  to  deceive  the  bank  examiner,  the  plaintiff  pro- 
posed to  transfer  some  of  these  notes  to  the  defendant 
bank,  and  that  the  transaction  should  be  so  executed  and 
80  carried  upon  the  books  of  the  respective  banks  as  to 
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make  it  appear  that  the  defendant  bank  was  the  owner 
of  the  notes  so  transferred,  whereas  it  was  understood 
between  the  banks  that  these  notes  in  fact  should  remain 
the  property  of  the  plaintiff  bank  and  should  be  pi^otected 
by  it.  The  i&videnee  of  this  arrangement  is  in  writing, 
and  oral  evidence  of  various  witnesses  as  to  what  took 
place  when  the  notes,  or  some  of  them,  were  transferred 
from  the  plaintiff  bant  to  the  defendant  bank  shows  that 
the  notes  were  so  transferred  in  pursuance  of  this  under- 
standing. It  is  contended  that  the  note  in  question  was 
the  individual  property  of  the  cashier  of  the  plaintiff  bank 
and  that  the  plaintiff  is  not  responsible  for  the  contract 
of  the  cashier  in  that  regard.  It  is  true  in  the  first  letter 
of  the  cashier  he  says,  ^'I  have  a  few  excess  loans,  and 
I  may  want  to  send  you  some  of  them,"  but  he  immediate- 
ly adds,  "Until  after  we  are  examined  I  don't  want  any 
excess  loans,  when  examiner  is  here,"  and  then  states  at 
length  the  terms  of  the  proposed  arrangement,  all  of 
which  would  be  ridiculous  if  the  notes  belonged  to  the 
cashier  individually,  since  the  bank  examiner  would  have 
nothing  to  do  with  the  private  property  of  the  cashier. 
This  letter,  then,  as  well  as  all  of  the  written  and  oral 
arrangements  show  conclusively  that  the  transaction  was 
on  behalf  of  the  plaintiff  bank,  and  that  the  note,  which 
was  taken  in  the  name  of  the  bank,  was  its  property.  This 
agreement  was  in  violation  of  the  banking  laws,  and  as 
against  innocent  parties  would  be  construed  as  far  as 
possible  against  the  parties  participating  in  it;  but,  in 
an  action  by  one  of  these  banks  against  the  other  involv- 
ing matters  included  in  this  unlawful  agreement,  the 
plaintiff  bank,  which  was  a  party  to  the  agreement,  ought 
not  to  be  allowed  to  recover  upon  the  technical  construc- 
tion of  a  written  indorsement  which  was  contemplated  in 
this  unlawful  agreement  and  was  in  fact  a  part  thereof. 
If  an  agreement  of  this  kind  contemplates  formal  writ- 
ings, such  writings,  being  a  part  of  the  unlawful  agree- 
ment, cannot  avail  either  party. 
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It  is  strenuously  argued  that  our  former  decision  should 
not  be  regarded  as  the  law  of  the  case  because,  it  is  alleg- 
ed, there  are  some  inaccurate  expressions  in  it,  and,  also, 
in  the  case  of  Norman  v.  Waite,  30  Neb.  302,  which  is  in 
that  opinion  cited  as  authority.  It  is  not  necessary  to  dis- 
cuss these  alleged  inaccuracies  in  those  opinions.  In  our 
former  opinion  it  was  held  that  the  writings  therein 
recited  were  competent  in  evidence,  as  was  the  oral  evi- 
dence which  shows  that  the  notes  were  transferred  pursu- 
ant to  those  writings,  and  we  adhere  to  this  conclusion. 
Under  the  competent  evidence  in  this  case,  no  other  judg- 
ment could  have  been  entered  than  the  one  complained 
of,  and  it  is  not  necessary  to  discuss  the  alleged  errors 
of  law  occurring  at  the  trial. 

The  judgment  of  the  district  court  is 

Affirmed. 


In  re  Estate  of  Brockway. 

Charles  Boon,  appellant,  v.   Estate   of   Brockway, 

appellee. 

Filed  Septembeb  22,  1916.  No.  18921. 

L  Broken:  Contracts:  Vauditt.  An  oral  contract  for  the  sale  of 
lands  between  the  owner  of  the  lands  and  a  broker  or  agent  cannot 
be  enforced  by  the  broker  or  agent.    Rev.  St  1913,  sec.  2628. 

1    :  :  .    In  an  oral  contract  by  a  broker  to  assist 

in  finding  and  purchasing  specified  personal  property,  a  provision 
that  certain  real  estate,  at  a  specified  price,  shall  be  used  as  part 
IMiyment  for  the  personal  property  so  purchased,  will  not  make  the 
contract  one  "for  the  sale  of  lands,"  within  the  meaning  of  section 
2628,  Key.  St.  1913. 

3.  • :    Action  on  Contract:    Heabing.     In  an  action  upon  such 

oral  contract  to  recover  commission  alleged  to  have  been  agreed 
upon,  if  the  contract  as  alleged  is  denied,  and  the  defendant  alleges 
that  the  contract  with  the  broker  was  for  the  sale  of  specified  real 
estate,  the  court  should  hear  the  evidence  and  determine  the  real 
nature  of  the  contract 
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Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Graves,  Judge.    Reversed. 

Alfred  Pizey,  for  appellant. 

Frank  P.  Voter,  contra. 

Sedgwick,  J. 

A.  L.  Brockway,  a  resident  of  Cedar  county,  died  in 
November,  1912.  About  nine  montli5  afterwards  this 
plaintiff  filed  a  petition  in  the  county  court  of  that  coun- 
ty, alleging  that  the  relatives  of  the  decedent  had  neglect- 
ed for  more  than  30  days  to  apply  for  administration, 
and  alleging  that  the  plaintiff  was  a  creditor  of  the  said 
decedent,  and  asking  that  administration  of  the  decedent's 
estate  be  had.  Upon  the  hearing  in  the  county  court, 
that  court  made  a  finding  against  the  plaintiff  as  follows: 
"The  court,  being  fully  advised  in  the  premises,  by  the 
pleading  filed  and  the  proofs  offered,  finds  for  the  ob- 
jector, Scott  A.  Brockway,  and  his  coheirs,  upon  the  issues 
joined,  and  against  the  claimant,  Charles  Boon,  to  all  of 
which  the  petitioner,  Charles  Boon,  duly  excepts."  From 
this  finding  and  the  order  thereon  the  plaintiff  appealed 
to  the  district  court.  In  that  court  a  motion  was  made 
to  dismiss  the  cause,  "Because  it  appears  from  the  peti- 
tion herein  that  the  pretended  claim  of  the  petitioner 
against  said  estate  is  based  upon  an  oral  contract  for  the 
sale  or  exchange  of  real  estate  situated  in  Nebraska; 
that  said  contract  is  void  under  the  laws  of  Nebraska, 
and  said  alleged  claim  based  thereon  is  invalid  and  un- 
provable." The  motion  was  sustained,  and  the  plaintiff 
has  appealed  to  this  court. 

In  his  petition  for  administration  the  plaintiff  alleged 
that  the  estate  of  the  decedent  was  of  the  estimated  value 
of  110,000 ;  that  the  widow  and  next  of  kin  have  neglected 
for  more  than  30  days  after  the  death  of  the  decedent  to 
apply  for  administration,  and  stated  his  claim  against 
the  estate  as  follows :  "That  on  or  about  the  1st  day  of 
October,  1912,  the  said  A.  L.  Brockway,  theretofore  hav- 
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ing  been  in  the  hardware  business  at  Crofton,  Nebraska, 
and  having  lost  his  stock  by  fire,  entered  into  an  oral 
contract  with  your  petitioner  in  the  city  of  Sioux  City, 
in  Woodbury  county,  state  of  Iowa,  whereby  said  A.  L. 
Brockway  promised  and  agreed  that,  if  your  petitioner 
would  procure  for  him  a  hardware  stock  and  business, 
real  estate  owned  by  him  at  Laurel,  Nebraska,  to  be  put 
in  as  i>ayment  or  part  payment,  at  a  valuation  of  |2,000, 
he  would  pay  your  petitioner  the  sum  of  |300  for  the 
flemce  in  procuring  such  stock,  business  and  exchange  of 
properties;  that  your  petitioner  performed  the  service  to 
be  rendered  by  him  under  said  contract,  and  procured  for 
the  said  A.  L.  Brockway  a  hardware  business  and  stock 
of  hardware  at  Bancroft,  Nebraska,  owned  by  Altschuler, 
potting  said  real  estate  into  the  deal  as  part  payment  at 
the  said  value  of  |2,000,  and  the  said  A.  L.  Brockway  took 
over  said  business  and  stock,  paying  therefor  the  sum  of 
17,000/'  He  alleged  also  that  the  sum  of  f85.67  was  paid 
him  by  the  decedent  as  part  payment  of  the  amount  due 
him,  and  that  no  more  has  been  paid. 

There  was  an  answer  filed  to  the  petition,  in  which  the 
alleged  contract  was  denied,  and  in  which  it  was  alleged 
that  the  contract,  if  any  such  was  made,  was  for  the  sale 
of  real  estate,  and  was  void  under  our  statute.  The 
statute  provides:  "Every  contract  for  the  sale  of  lands, 
between  the  owner  thereof  and  any  broker  or  agent  em- 
ployed to  sell  the  same,  shall  be  void,  unless  the  con- 
tract is  in  writing  and  subscribed  by  the  owner  of  the 
land  and  the  broker  or  agent,  and  such  contract  shall 
describe  the  land  to  be  sold,  and  set  forth  the  compensa- 
tion to  be  allowed  by  the  owner  in  case  of  sale  by  the 
broker  or  agent."    Rev.  St.  1913,  sec.  2628. 

In  Nelson  v.  Nelson,  95  Neb.  523,  the  contract  was 
in  writing,  and  yet  it  was  said  that  a  contract  for  an 
exchange  of  land  and  property  would  not  fall  within 
the  terms  of  the  statute,  as  that  statute  relates  only  to 
the  sale  of  lands.  This  statement,  so  broadly  made, 
was  not  necessary  in  that  case,  and .  appears  to  be  die- 
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turn,  and,  without  approving  or  disapproving  it,  it  must 
be  considered  that  the  contract  in  this  case  is  not  a 
contract  for  the  exchange  of  lands,  and  the  language 
in  the  Nelson  case  does  not  apply. 

The  petition  in  this  case  alleges  a  contract  on  the 
part  of  the  plaintiff  to  assist  the  decedent  in  finding 
and  purchasing  a  stock  of  hardware,  that  the  plaintiff 
did  so  assist  him  in  accordance  with  the  contract,  and 
that,  availing  himself  of  that  assistance,  the  decedent 
did  purchase  a  stock  of  goods  and  paid  therefor  the 
price  of  |7,000.  The  allegation  that  a  part  of  the  pur- 
chase price  was  paid  by  the  transfer  of  title  to  real  estate 
would  not  be  conclusive  that  the  contract  between  the 
parties  was  for  the  sale  of  real  estate.  The  denial  of 
the  plaintiff's  allegation  as  to  the  contract  and  the  allega- 
tion of  the  answer  that  the  contract  was  for  the  sale  of 
real  estate  presented  an  issue  of  fact,  which  as  the  eon- 
tract  was  oral,  was  a  subject  of  proof.  The  county  court 
heard  the  evidence,  and  upon  the  pleadings  and  evidence 
together  determined  the  issue  presented.  The  district 
court  was  clearly  wrong  in  determining  the  matter  upon 
the  record  alone  and  without  hearing  the  evidence. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


LuviNA  Smith  et  au,  appellants^  v.  Thomas  Goodman, 

Administrator,  appellee. 

Filed  September  22,  1916.    No.  19645. 

1.  Appeal:  Effect:  New  Trial.  Appeal  to  this  court  from  a  juds- 
ment  in  an  action  does  not  deprive  the  district  court  of  Jurisdiction 
to  grant  a  new  trial  of  that  action. 

2.  New  Trial:  Time  for  Application.  If  the  court  upon  appeal  af- 
firms the  judgment  of  the  lower  court,  the  time  allowed  for  applica- 


I 
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tion  for  a  new  trial  under  the  statute  begins  from  the  date  of  the 
judgment  in  the  district  court.  If  this  court  upon  appeal  directs 
the  district  court  to  enter  a  different  judgment  than  the  one  ap- 
pealed from,  the  time  runs  from  the  entering  in  the  di&lr^ct  court 
of  the  Judgment  so  directed. 

3.  :    Newly  Discovebed  Evidence:    Petition.    The  petition  for 

a  new  trial  under  section  8207,  Rev.  St.  1913,  must  show  that  the 
grounds  alleged  could  not,  with  reasonable  diligence,  have  been 
discovered  during  the  term  in  which  the  verdict  was  entered  or 
decision  made.  The  alleged  newly  discovered  evidence  must  relate 
to  the  issues  Joined  in  the  original  case,  and  the  petition  for  a 
new  trial  must  set  out  the  newly-discovered  evidence  and  show 
how  It  is  related  to  the  issues  presented.  The  .evidence  must  be 
material  and  not  merely  cumulative.  It  must  be  of  such  a  sub- 
stantial nature  as  to  make  it  appear  that,  if  such  evidence  had 
been  received  in  the  original  trial,  the  Judgment  must  probably 
have  been  different. 

4.  :    :    Records.    Public  records  will  rarely  be  admitted 

as  newly  discovered  evidence,  and,  if  records  and  written  documents 
are  relied  upon  as  newly  discovered  evidence,  such  writings  should 
be  so  described,  and  so  much  of  them  set  out  in  the  petition  for  a 
new  trial  that  the  court  can  determine  whether  they  furnish  such 
material  evidence  as  to  require  another  trial  of  the  cause. 

5.   :    .    The  allegation  that  a  witness  who  testified  upon 

the  original  trial  will  now  vary  his  testimony,  or  even  that  he  will 
contradict  his  former  testimony  upon  material  facts,- furnishes  no 
ground  for  a  new  trial. 

6.   :    Petition:    Demubbeb.    The  allegations  of  the  petition  for 

a  new  trial,  the  general  character  of  which  is  indicated  in  the 
opinion,  are  held  insufficient  to  show  an  abuse  of  discretion  by  the 
trial  court  in  sustaining  the  demurrer  to  the  petition. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Rapbr^  Judge.    Affirmed. 

L.  W.  Colby  and  8.  P.  Davidson,  for  appellants. 

BurTcetty  Wilson  <£  Broum,  Ralph  P.  Wilson  and  Jay  G. 
Moore,  contra. 

Sedgwick,  J. 

The  district  court  for  Johnson  county  entered  judgment 
pursuant  to  the  decision  of  this  court  in  Goodman  v. 
Smith,  94  Neb.  227,  and  thereupon  the  defendants  at  the 
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same  term  of  court  filed  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The  district  court 
overruled  the  motion,  and  the  defendants  appealed  to  this 
court.  Upon  the  motion  of  the  plaintiff,  the  appeal  was 
dismissed,  and  the  defendants  began  this  action  in  the 
district  court  for  a  new^  trial  under  section  8207,  Rev.  St. 
1913.  After  a  demurrer  to  the  petition  had  been  sustained 
the  plaintiflfs  filed  an  amended  petition,  and  a  general 
demurrer  was  also  sustained  to  the  amended  petition  and 
the  action  dismLssed,  and  the  plaintiffs  have  appealed. 

The  original  action  was  in  equity,  and  under  the  statute 
this  court  is  required  to  try  such  actions  de  novo  without 
reference  to  the  findings  of  the  trial  court.  For  this  rea- 
son, it  is  contended  that  the  district  court  had  no  jurisdic- 
tion to  grant  a  new  trial  for  any  reason,  as  the  judgment 
of  that  court  had  been  reversed  by  this  court  and  a  new 
judgment  entered  pursuant  to  the  findings  and  judgment 
of  this  court.  It  is  said  that,  this  court  having  directed 
specifically  what  judgment  should  be  entered  in  the  dis- 
trict court,  this  court  alone  would  have  jurisdiction  to 
entertain  a  motion  for  a  new  trial.  Appeal  to  this  court 
from  a  judgment  in  an  action  does  not  deprive  the  dis- 
trict court  of  jurisdiction  to  grant  a  new  trial  of  that  ac- 
tion. HeUman  v.  Adler  <&  Sons  Clothing  Co,,  60  Neb. 
580.  This  practice  has  been  frequently  recognized  by  this 
court.  We  do  not  think  that  this  objection  is  well  taken. 
While  this  court  upon  appeal  tries  equity  causes  de  novo, 
it  tries  them  wholly  upon  the  record  presented  and  the 
evidence  taken  in  the  trial  court,  and  determines  what 
judgment  should  have  been  entered  by  the  lower  court 
The  judgment  directed  by  this  court  is  predicated  upon 
the  evidence  already  taken,  and  if  that  judgment  is  in- 
duced by  perjury  in  the  record,  or  if  new  evidence  is  dis- 
covered of  such  a  nature  as  would  require  the  district 
court  to  grant  a  new  trial  in  ordinary  cases  of  judgment 
in  that  court,  there  seems  to  be  no  reason  why  the  dis- 
trict court  might  not  entertain  jurisdiction  in  the  one 
case  as  well  as  in  the  other. 
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It  is  also  contended  that,  when  the  new  evidence  is  dis- 
covered during  or  before  the  term  in  which  the  final  judg- 
ment is  entered  in  the  district  court,  the  application  for 
a  new  trial  must  be  by  motion,  and  that  in  such  a  case  no 
action  for  a  new  trial  under  section  8207,  Rev.  St.  1913,  can 
be  entertained  by  the  district  court.  In  the  appeal  to 
this  court  from  the  order  of  the  district  court  overruling 
the  motion  for  a  new  trial,  the  motion  in  this  court  to 
dismiss  the  appeal  alleged  only  the  following  grounds 
for  such  dismissal :  ^'That  the  decree  appealed  from  was 
entered  pursuant  to  the  mandate  of  this  court  givilig 
special  direction  to  the  court  below  as  to  the  decree 
to  be  entered."  In  the  order  of  this  court  dismissing  the 
appeal,  no  reason  is  stated  for  so  doing.  It  may  have 
been  dismissed  for  other  reasons  than  those  stated  in  the 
motion.  At  all  events,  under  the  circumstances,  without 
determining  whether  the  decision  of  that  motion  and  the 
dismissal  of  that  appeal  constituted  a  bar  to  this  action, 
we  have  concluded  to  examine  the  petition  demurred  to 
and  determine  whether  the  facts  alleged  in  the  petition 
would  justify  the  granting  of  a  new  trial  if  regularly  and 
properly  presented. 

The  petition  demurred  to  is  very  elaborate.  It  sets  out 
in  full  the  pleadings  in  the  original  action,  and  then  alleg- 
es at  lai^e  the  grounds  relied  upon  for  a  new  trial  by  the 
defendants  in  the  original  case,  who  are  the  plaintiffs  in 
this  case.  The  petition  for  a  new  trial  under  the  statutes 
must  show  that  the  grounds  alleged  could  not,  with  rea- 
sonable diligence,  have  been  discovered  during  the  term 
in  which  the  verdict  was  entered  or  decision  made.  The 
alleged  newly  discovered  evidence  must  relate  to  the  is- 
sues joined  in  the  original  case,  and  the  petition  for  a 
new  trial  must  set  out  the  newly  discovered  evidence  and 
show  how  it  is  related  to  the  issues  presented.  The  ev- 
idence must  be  material,  and  not  merely  cumulative ;  that 
is,  it  must  be  of  such  a  substantial  nature  as  to  make  it 
appear  that,   if  such   evidence   had  been  received  in  the 
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original  trial,  the  judgment  must  probably  have  been  differ- 
ent 

It  will  be  remembered  that  after  the  death  of  Thomas 
Phippin,  Mrs.  Goodman's  father,  her  mother  became  the 
wife  of  one  Worthy  Luce,  who  at  the  time  of  his  death, 
shortly  before  the  original  action  was  begun,  held  the 
legal  title  to  the  property  in  question.  After  his  death 
his  children  by  his  marriage  with  Mrs.  Phippin,  Mrs. 
Goodman's  mother,  claimed  all  of  the  property  as  the 
heirs  of  Worthy  Luce,  and  Mrs.  Goodman  began  the 
original  action  to  establish  an  interest  in  the  property  as 
the  heir  of  her  father,  Thomas  Phippin. 

A  vital  question  in  the  original  case  was  whether 
Thomas  Phippin,  Mrs.  Goodman's  father,  did,  in  his  life- 
time, purchase  the  40  acres  of  land  in  Wisconsin  and  pay 
for  the  same.  The  petition  alleges  that,  before  the  trial 
of  the  original  case  in  the  district  court,  these  petitioners, 
as  defenders  in  that  case,  "employed  competent  legal 
counisel  and  made  diligent  efforts  to  secure  proper  evi 
dence  to  establish  the  facts  in  said  action  under  the  is- 
sues therein,  and  as  defendants  alleged  them  to  be  in  their 
said  answer  and  cross-petition."  They  name  a  well-known 
and  able  counsellor  of  this  court  as  the  attorney  so  em- 
ployed, and  allege  that  he  made  the  most  thorough  and 
careful  investigation  of  all  the  evidence,  including  the 
known  witnesses  and  the  public  records  from  which  any 
evidence  could  be  obtained,  and  that  they  made  use  of  the 
evidence  so  obtained  upon  the  original  trial.  They  allege 
that  one  of  the  plaintiffs,  who  was  a  defendant  in  the 
original  action,  "made  a  trip  to  the  state  of  Wisconsin 
and  made  diligent  inquiries  among  the  former  neighbors, 
friends  and  acquaintances  of  said  Thomas  Phippin  and 
said  Worthy  Luce,  and  caused  the  public  records  in 
Waukesha  and  Milwaukee  counties  in  said  state  to  be 
examined  in  search  of  proofs  in  support  of  the  allegations 
in  said  defendants'  answer  and  cross-petition,  and  also 
made  diligent  inquiries  from  all  those  then  living  who 
seemed  to  be  liable  to  have  any  knowledge  upon  said  sub- 
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ject  in  search  of  such  proofs ;  and  these  petitioners  further 
caused  8.  P.  Davidson,  their  attorney,  at  great  expense  to 
them,  to  make  two  separate  trips  to  Waukesha  county, 
Wisconsin,  in  search  of  such  proofs,  and  said  S.  P.  David- 
son made  said  two  trips  for  such  purpose,  and  made  dili- 
gent search  in  said  state  for  such  proofs  and  any  and  all 
evidence  which  would  have  a  bearing  upon  the  issues  in 
said  action,  by  consulting  former  acquaintances  and  neigh- 
bors of  said  Worthy  Luce  and  of  paid  Thomas  Phippin, 
and  by  consulting  a  local  attorney  in  the  city  of  Waukesha, 
Wisconsin,  to  aid  in  such  search,  and  said  S.  P.  Davidson 
also  made  further  diligent  search  and  inquiries  among  the 
neighbors  and  acquaintances  of  said  Worthy  Luce  in  the 
state  of  Nebraska  for  such  proofs  and  for  evidence  in 
support  of  the  allegations  set  forth  in  the  defendants' 
answer  and  cross-petition  in  said  action,  and  for  any  and 
all  evidence  that  would  throw  any  light  upon  the  issues 
in  said  case;  but,  notwithstanding  the  said  efforts  on  the 
part  of  the  said  Luvina  Smith  and  of  these  petitioners  and 
their  said  attorney,  they  were  each  and  all  unable  to  ob- 
tain any  other  proofs  or  evidence  on  their  behalf  than 
those  presented  in  the  trial  of  said  action  in  the  district 
court,  as  shown  by  the  bill  of  exceptions  allowed  therein, 
and  were  unable  to  show  by  competent  evidence  or  discover 
witnesses  who  would  testify  to  the  facts  set  forth  in  de- 
fendants' answer  and  cross-petition,"  and  that,  after  the 
trial  and  final  decision  in  the  district  court  pursuant  to 
the  mandate  of  this  court,  these  petitioners,  defendants  in 
that  case,  employed  another  lawyer,  not  alleged  to  be 
more  competent  than  the  first,  "and  renewed  their  ef- 
forts and  search  at  great  expense  to  discover  proofs  and 
evidence  in  support  of  the  defense  and  of  the  allegations 
set  forth  in  their  answer  and  cross-petition,  and  caused 
L  W.  Colby  to  go  to  the  state  of  Wisconsin  and  make 
inquiries   of   public  officers,"   and    to    do   various  other 
things  quite  similar  to  those  things  performed  by  the 

first  attorney. 
100  Neb.— 19 
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It  seems  from  the  allegations  of  the  petition  that  the 
second  attorney  discovered  some  matters  that  had  escaped 
the  diligent  search  of  the  first.  These  matters  are  of 
more  or  less  importance,  and  would  in  some  respects,  per- 
haps have  added  some  additional  evidence,  but  it  does  not 
appear  from  the  allegations  that  he  discovered  and  could 
produce  any  official  record  that  would  necessarily  have 
required  a  different  decision  of  the  original  case.  It  is 
alleged  that  the  plaintiffs  have  discovered  evidence  since 
the  final  decision  in  the  district  court  "that  said  Thomas 
Phippin  was  not  the  owner  nor  in  the  possession  of,  in 
lifetime  or  at  his  death,  of  the  forty-acre  tract  of  land 
in  Waukesha  county,  ♦  ♦  ♦  and  did  not  at  any  time 
purchase  the  same  from  Henry  Redford  or  any  other  per- 
son ;"  that  they  "will  be  able  to  prove  the  foregoing  facts 
of  ownership  and  possession  by  the  custodian  and  the 
records  of  Milwaukee  county,  in  the  territory  of  Wis- 
consin, and  by  the  custodian  and  records  of  said  ter- 
ritory in  the  land  office  at  Madison,  Wisconsin,  and  by 
an  ancient  document,  purporting  to  be  a  land  officer's 
receipt,  dated  in  1847,  and  discovered  by  these  peti- 
tioners among  certain  old  papers  and  rubbish  formerly 
in  the  possession  of  Worthy  Luce  at  his  old  farm  and 
residence  in  Johnson  county,  Nebraska,  found  since  the 
judgment,  decree  and  findings  entered  in  the  district  court 
for  Johnson  county."  Such  allegations  of  new  evidence 
and  what  they  would  be  able  to  prove  thereby  are  al- 
together too  indefinite.  They  should  allege  what  the 
documents  are,  setting  out  so  much  of  them  as  will  show 
their  authenticity  and  what  they  would  establish  if  re- 
ceived in  evidence,  so  that  the  court  can  judge  from  the 
documents  themselves  whether  the  evidence  they  furnish 
would  probably  require  a  different  judgment  from  the 
one  already  entered.  There  are  many  other  allegations 
of  the  same  general  nature,  to  which  the  same  objections 
apply.  To  analyze  all  of  these  would  too  greatly  extend 
this  discussion. 
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It  is  alleged  in  the  petition  for  a  new  trial  that  the 
plaintiflF  in  the  original  trial  introduced  the  testimony  of 
one  Ira  Redford,  who  testified  that  Thomas  Phippin 
traded  for  the  land  and  "obtained  the  title  and  possession 
thereof  from  his  brother,  Henry  Redford,  and  held  such 
possession  from  the  date  of  said  trade  till  the  time  of 
said  Thomas  Phippin's  death."  It  then  alleges  reasons 
for  supposing  that  the  evidence  of  Redford  was  not  reli- 
able, and  continues,  alleging  a  large  amount  of  other  evi- 
dence introduced  by  the  plaintiff  in  that  action  which  was 
material  to  the  issues  there  presented,  and  then  alleges 
"that  all  of  said  evidence  and  testimony  and  each  and 
every  part  thereof  was  at  the  time  of  its  introduction,  as 
hereinbefore  set  forth,  and  is,  false  and  untrue,"  The  al- 
l^tion  that  a  witness  who  testified  upon  the  original 
trial,  will  now  vary  his  testimony,  or  even  that  he  will 
contradict  his  former  testimony  upon  material  facts,  fur- 
nishes no  ground  for  a  new  trial.  If  a  new  trial  should 
be  had  because  of  his  change  of  testimony,  and  a  different 
judgment  entered,  he  might  then  again  change  his  testi- 
mony and  still  another  trial  would  be  required. 

Records  showing  that  the  title  to  the  Wisconsin  land 
was  never  in  the  name  of  Thomas  Phippin  is  not  new  evi- 
dence. It  appeared  upon  the  former  trial  that  no  deed 
was  made  until  after  the  death  of  Phippin,  and  the 
deed  was  then  made  to  his  wife,  the  mother  of  Mrs. 
Goodman.  That  the  mother  of  Mrs.  Goodman  had  pos- 
session of  the  land  and  exercised  acts  of  ownership  over 
it  at  and  before  her  marriage  with  Worthy  Luce  is  not 
material  evidence,  and  is  not  inconsistent  with  the  evi- 
dence upon  the  former  trial. 

Upon  the  former  trial  Mrs.  Goodman  testified  that 
she  never  knew  that  her  interest  in  these  lands  was  de- 
nied, or  that  the  title  was  not  held  in  trust  for  her  under 
mutual  understanding  by  all  parties  interested,  until 
very  shortly  before  her  action  was  begun  in  the  district 
court.  This  evidence  was  very  important  to  take  her  ac- 
tion out  of  the  statute  of  limitations,  and  was  apparently 


292  NEBRASKA  REPORTS.  [Vol.  100 


Smith  Y.  Goodman. 


not  denied  upon  the  former  trial.-  It  is  now  alleged  in  the 
petition  for  a  new  trial  that  on  several  occasions,  once 
as  early  as  1874,  and  other  occasions  more  than  ten  years 
before  the  action  was  begun,  Mrs.  Goodman  insisted  upon 
her  interest  in  the  land,  and  that  the  parties  holding  the 
legal  title  denied  that  she  had  any  interest,  and  absolutely 
rejected  her  claims.  If  this  was  true,  the  statute  of 
limitations  would  have  run  against  Mrs.  Goodman's  ac- 
tion long  before  she  commenced  the  same,  which  would 
have  required  a  judgment  for  the  defendants  in  that  ac- 
tion. It  is  alleged  in  the  petition  for  a  new  trial  that 
these  facts  can  be  proved  now  by  John  Rutter,  who  re- 
sides at  Oneida,  Kansas,  and  by  Lydia  Horn,  who  resides 
in  Lincoln,  and  by  the  testimony  of  other  competent  wit- 
nesses not  named.  The  petition  does  not  show  who  John 
Rutter  is,  nor  why  his  evidence  could  not  have  been 
procured  upon  the  original  trial.  It  is  alleged  that 
Mrs.  Horn  is  the  widow  of  Henry  Horn,  who  was  the 
brother  of  Ann  Luce,  Mrs.  Goodman's  mother.  It  is 
allied  that  they  attempted  to  get  the  evidence  of  Mrs. 
Horn,  and  for  that  purpose  ^T^te  her  a  letter,  *'re- 
questing  her  to  make  a  statement  of  her  knowledge  of 
the  facts,"  but  received  no  answer,  and  that  they  did  not 
know  that  those  facts  were  within  her  knowledge.  It 
seems  that  a  personal  interview  with  Mrs.  Horn  elicited 
all  the  knowledge  she  had  in  regard  to  the  matter,  and 
if  these  plaintiffs  knew  that  she  was  a  sister-in-law  of 
Mrs.  Luce,  and  had  reason  to  suppose  that  she  might 
be  able  to  give  testimony,  it  seems  strange  that  no  per- 
sonal interview  was  had  before  the  original  trial.  Mrs. 
Goodman  died  before  the  original  action  was  finally  de- 
termined, and  we  do  not  think  that  the  trial  court  erred 
in  refusing  to  grant  a  new  trial  for  the  purpose  of  taking 
the  testimony  of  these  two  witnesses  upon  a  matter  that 
does  not  go  to  the  merits  of  the  case  under  the  circum- 
stances in  this  case.  If  Mrs.  Goodman  was  still  living, 
and  could  meet  these  witnesses  in  court,  and  these  plain- 
tiffs had  shown  due  diligence  to  discover  the  evidence 
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of  these  two  witnesses,  the  conditions  would  be  quite  dif- 
ferent 

It  appears  from  the  petition  that  this  plaintiff,  Luvina 
Smith,  "resided  in  the  state  of  Indiana  during  all  the 
time  that  Worthy  Luce  lived  in  Johnson  county,"  and 
that  "George  Luce  and  Mary  Luce  did  not  reside  with 
Worthy  Luce,  and  had  no  means  of  knowing     ♦     ♦     ♦ 
what  the  facts  were  in  regard  to  the  ownership"  or  the 
sale  of  the  Wisconsin  land  or  the  investment  of  the  pro- 
ceeds thereof,  and,  as  suggested  in  the  former  opinion, 
Mrs.  Qoodman  and  her  mother  and  stepfather  had  no 
quarrels,  and  apparently  had  complete  understanding  of 
their  business  matters,  and  now,  after  the  death  of  all 
the  parties  directly   interested,   these   heirs   of  Worthy 
Lnce,  relying  upon  the  fact  that  the  parties  interested 
in  the  property  allowed  the  title  to  remain  in  the  name 
of  Worthy  Luce,  and  that  they  would  inherit  directly 
from  him,  while  Mrs.  Goodman  does  not,  attempt  to  de- 
prive Mrs.  Goodman  and  her  heirs  of  Mrs.  Goodman's  in- 
terest in  the  property.    The  law  does  not  favor  new  trials 
because  of  alleged  newly   discovered  evidence  after  all 
the  parties  interested  in  the  judgment  already  entered 
have  died;   and  in  all  cases  those  who  seek  for  another 
trial  upon  such  grounds  are  required  to  make  strict  and 
satisfactory  proof  that  new  evidence  has  been  discovered 
that  could  not  have  been  found  before  the  original  trial 
by  due  diligence,  and  that  such  evidence  is  of  such  a  char- 
acter that  the  court  can  see  from  the  proposed  evidence 
itself  and  the  nature  of  the  case  that  if  it  had  been  intro- 
duced upon  the  former  trial  a  different  judgment  would 
probably  have  been  entered.     It  may  be  that  if  another 
trial  is  had   these   plaintiffs   would   be   able  to   defend 
against  the  claims  of  Mrs.  Goodman  so  as  to  require  a 
judgment  in  their  favor,  but  the  allegations  of  this  peti- 
tion are  not  such  as  to  require  this  court  to  hold  that  the 
trial  court  abused  its  discretion  in  sustaining  the  de- 
murrer and  dismissing  the  petition. 

The  judgment  of  the  district  court  is 

Affirmed. 
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Joseph  H.  Miles,  Executor,  et  al.,  appellants,  v.  Rich- 

AEDSON  County,  appellee. 

Filed  September  22,  1916.    No.  18928. 

1.  Counties:  Bridges:  Liability.  In  constructing  and  maintaining  a 
bridge  for  public  use,  as  part  of  a  county  road,  the  county  is  not 
limited  in  its  duty  by  the  creation  of  a  structure  sufficient  for  the 
passage  of  ordinary  vehicles,  but  it  is  required  to  provide  for  what 
may  be  fairly  anticipated  for  the  proper  accommodation  of  th6 
public  at  large  in  the  various  occupations  which  may  be  pursued 
in  the  locality  where  it  is  situated,  including  the  driving  of  cattle 
to  and  over  the  bridge  and  its  approaches.  Seyfer  v.  Otoe  County, 
66  Neb.  566. 


2.  :  :  .  Where  the  approach  to  the  bridge  was  con- 
structed by  nailing  planks  to  the  piles  which  supported  it  and  then 
filling  earth  in  the  frame  work,  and  the  earth  was  partly  washed 
away  on  one  side  of  the  approach  so  that  there  was  a  visible  bole 
down  through  the  approach  on  that  side  surrounded  by  a  thin  crust 
on  the  surface,  and  the  plaintiff's  steer  fell  through  while  being 
driven  along  the  highway  at  this  point,  by  the  plaintiff,  with  his 
other  cattle,  and  was  greatly  injured  thereby,  the  plaintifT  should  be 
allowed  to  prove  his  damages  in  an  action  brought  by  him  for  that 
purpose  against  the  county;  the  county  having  failed  to  repair 
the  approach  after  a  reasonable  lapse  of  time,  and  was  t)ierefore 
properly  presumed  to  know  the  condition  of  the  same  and  to  be 
derelict  in  the  discharge  of  its  duty  to  the  public. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper^  Judge.    Reversed. 

Edtcin  Falloon^  for  appellants. 

J.  E.  Letjda,  contra. 

Hamer,  J. 

Appeal  from  the  district  court  for  Richardson  county. 
An  action  was  brought  to  recover  the  value  of  a  steer 
injured  by  falling  through  the  approach  to  a  bridge. 
It  was  so  injured  that  it  became  necessary  to  kill  the 
steer.  The  defendant  county  had  a  verdict  and  judg- 
ment, and  the  plaintiflfs  have  appealed. 
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The  appellants  contend  that  the  verdict  is  not  sustained 
by  the  evidence.  The  evidence  shows  that  the  bridge  in 
question  is  constructed  over  Contrary  creek,  a  stream  of 
water  which  maintains  a  constant  flow,  that  the  piles  on 
which  the  bridge  rests  are  within  the  bed  of  the  stream, 
and  that  an  approach  to  the  bridge  has  been  constructed 
by  nailing  plank  to  the  piling  and  nearly  to  the  surface 
of  the  water,  and  then  by  filling  in  to  this  framework 
with  dirt  The  waters  of  the  stream  had  washed  under  a 
portion  of  this  dirt  approach  and  had  carried  it  away, 
leaving  a  hole  showing  in  the  approach,  and  which  hole 
was  surrounded  by  a  thin  crust.  As  the  cattle  of  the 
plaintiff  were  being  driven  to  market  across  this  bridge, 
one  of  them  stepped  into  the  hole,  or  was  pushed  into  it, 
or  was  pushed  onto  the  thin  crust  which  surrounded  the 
hole.  The  hole  in  the  approach  had  made  the  condition 
of  the  bridge  dangerous  for  a  considerable  period  of 
time.  The  witnesses  fixed  the  time  at  from  two  weeks 
to  a  month. 

That  the  bridge  was  reasonably  safe  for  travel  with  a 
team  and  wagon  did  not  relieve  the  county  of  its  duty 
to  make  it  reasonably  safe  for  the  passage  of  cattle.  We 
are  convinced  that  it  was  not  safe  for  that  purpose.  The 
requirements  of  a  bridge  are  that  it  shall  be  reasonably 
safe  for  such  use  as  the  public  may  make  of  it.  Kovarick 
V.  Saline  County,  86  Neb,  440.  In  the  case  cited  the 
bridge  was  insufficient  to  support  a  traction  engine  and 
threshing  machine.  This  court  quoted,  with  approval, 
Seyfer  v.  Otoe  County,  66  Neb.  566.  In  that  case  it  was 
stated  in  the  syllabus:  "In  constructing  and  maintaining 
a  bridge  for  public  use,  a  municipality  is  not  limited  in 
its  duty  by  the  ordinary  business  use  of  the  structure,  but 
is  required  to  provide  for  what  may  be  fairly  anticipated 
for  the  proper  accommodation  of  the  public  at  large  in 
the  various  occupations  which,  from  time  to  time,  may  be 
pursued  in  the  locality  where  it  is  situated."  The  passage 
of  cattle  across  a  bridge  is  certainly  a  use  to  be  antic- 
ipated where  the  bridge  forms  a  part  of  a  country  road. 
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The  dangerous  condition  of  the  bridge  had  -been  ap- 
parent for  such  a  length  of  time  as  to  charge  the  county 
with  notice  of  its  condition.  It  was  the  duty  of  the 
county  to  have  the  bridge  reasonably  safe  for  the  passage 
of  cattle.  The  injury  occurred  because  it  was  not  so. 
Under  the  circumstances  we  think  that  the  verdict  and 
judgment  should  be  set  aside. 

The  judgment  of  the  district  court  is 

Reversed. 
Letton  and  Sedgwick,  JJ.,  not  sitting. 


James  Mundy  et  al.,  appellees,  v.  William  Meyer, 

appellant. 

Piled  September  22,  1916.    No.  18963. 

Appeal f  Conflicting  Evidence.  Where  the  verdict  of  the  jury  is  based 
upon  conflicting  evidence,  it  will  not  be  disturbed,  unless  it  is 
clearly  wrong. 

Appeal  from  the  district  court  for  Dodge  county :  Wil- 
liam H.  Westover^  Judge.    Affirmed. 

Courtrighty  Sidtier  <&  Ij€€,  for  appellant. 

Albert  £  Wagner,  contra. 

Hamer^  J. 

James  Mundy  and  Anton  Bauman,  Jr.,  the  appellees, 
were  partners  in  the  real  estate  business  at  the  time  of 
the  transaction  recited  in  the  evidence.  The  appellant, 
William  Meyer,  at  the  time  of  the  transaction  recited, 
was  the  cashier  of  the  Dodge  County  Bank,  which  is  lo- 
cated at  Hooper.  He  also  had  land  for  sale  as  an  agent. 
Peter  Eberhardt  was  the  owner  of  240  acres  of  land  in 
Dodge  county,  Nebraska.  He  was  heavily  in  debt,  and 
his  land    was    incumbered  by    mortgages.      The  Dodge 
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County  Bank  was  one  of  his  creditors.  This  action  was 
brought  by  the  appellees  to  recover  from  Meyer  upon  an 
alleged  promise  made  to  Bauman  to  pay  a  commission  if 
a  purchaser  should  be  found  who  would  pay  |34,000  for 
the  land.  The  appellees,  James  Mundy  and  Anton  Bau- 
man, Jr.,  claimed  to  have  found  such  a  purchaser.  There 
was  a  trial  to  a  jury  upon  their  claim,  and  a  verdict  was 
returned  in  their  favor  for  the  amount  of  the  commission, 
which  was  fixed  at  |850,  without  interest.  Judgment  was 
rendered  on  this  verdict,  and  the  defendant  api)ealed. 

The  errors  assigned  are:  First,  that  the  court  should 
have  directed  a  verdict  for  appellant  as  requested  by  the 
appellant  at  the  conclusion  of  the  testimony;  second, 
that  the  court  erred  in  excluding  evidence  offered  by  the 
defendant;  third,  that  there  is  not  sufficient  evidence  to 
sustain  the  allegations  of  the  petition;  fourth,  complaint 
IB  made  of  one  instruction. 

The  first  and  third  contentions  may  be  considered  to- 
gether. It  is  a  sufficient  answer  to  them  to  say  that  the 
evidence  was  conflicting.  The  verdict  should  not  have 
been  directed.  It  cannot  be  set  aside,  because,  where  there  is 
a  conflict  of  the  evidence,  the  question  should  properly 
be  submitted  to  the  jury.  Smith  v.  Chicago,  St.  P.,  M. 
S  0.  R.  Co.,  99  Neb.  719;  Holmvig  v.  Dakota  County, 
90  Neb.  576. 

The  rulings  of  the  court  on  the  exclusion  of  the  evi- 
dence arose  during  the  direct  examination  of  defendant's 
witnesses.  We  do  not  see  anything  prejudicial  in  the 
rulings  of  the  court,  nor  can  the  appellant  complain. 

The  instruction  complained  of  is  as  follows:  '*If  you 
find  that  such  contract  was  made,  it  would  be  the  duty  of 
the  plaintiffs  to  produce  a  purchaser  for  the  land  in  ques- 
tion who  was  able,  ready  and  willing  to  buy  said  land  and 
to  pay  the  purchase  price  therefor,  upon  the  agreed  terms ; 
and  if  the  plaintiffs  have  convinced  you  by  a  prepon- 
derance ol  the  evidence  that  they  did  produce  such 
a  purchaser  who  was  able,  ready  and  willing  to  buy  the  said 
land,  for  the  price  and  upon  the  terms  specified,  and  w^ho 
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afterwards  did  buy  the  land,  and  if  you  are  satisfied  from 
a  preponderance  of  the  evidence  that  the  contract  above 
referred  to  was  entered  into  by  plaintiffs  and  the  defend- 
ant, then  your  verdict  should  be  for  the  plaintiffs.  But  if 
you  are  not  so  satisfied  by  a  preponderance  of  the  evidence, 
or  if  the  evidence  be  evenly  balanced  or  preponderates  in 
favor  of  the  defendant,  then  your  verdict  should  be  for 
the  defendant." 

We  think  that  this  instruction  correctly  states  the  rule. 
The  judgment  of  the  district  court  is 

Affirmed. 
RosE^  J.,  not  sitting. 


State,  ex  rel.  Willis  C.  Crosby,  appellant,  v.  Harley 
G.  Moorhead,  Election  Commissioner,  appellee. 

Filed  October  3,  1916.     No.  19731. 

1.  Statutes:  Constitutionality.  An  act  complete  in  itself  is  not  un- 
constitutional because  it  incidentaUy  modifies,  changes  or  destroys 
the  effect  of  existing  statutes. 

2.   :    Effect:    Incorporation  of  Existing  Laws.    The  effect  of 

the  act  providing  that  ''the  county  attorney  shaU  perform  all  of  the 
duties  enjoined  by  law  upon  the  county  coroner  and  tbe  county  at- 
torney shall  be  ex  officio  county  coroner*'  is  to  incorporate  in  the 
new  law  the  existing  laws  defining  the  duties  of  the  coroner.  Laws 
1915,  ch.  224,  sec.  1;    Rev.  St.  1913,  sees.  6662-5684. 

3.   :    Constitutionality:    Amendments.    The  act  requiring  the 

county  attorney  to  perform  the  duties  of  coroner  is  complete  in 
itself,  and  does  not  violate  the  constitutional  provision  relating 
to  the  amendment  of  laws.  Laws  1915,  ch.  224;  Const.,  art.  Ill, 
sec.  11. 

4.  Coroners:  Powers  and  Duties.  The  powers  and  duties  of  the 
coroner  are  not  judicial,  within  the  meaning  of  the  constitutional 
provision  dividing  the  powers  of  government  into  three  depart- 
ments.   Const.,  art.  II;    Rev.  St.  1913,  sees.  5662-5684. 
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I  5.  CoDBtitatlonal  Law:  Statute:  Administrative  and  Judicial  Pow- 
ers. The  act  requiring  the  county  attorney  to  perform  the  duties 
of  coroner  is  not  unconstitutional  as  clothing  an  administrative 
or  executive  officer  with  Judicial  power.    Const.,  art.  II;   Laws  1915, 

i  ch.  224. 

i 

Appeal  from  the  district  court  for  Douglas  county: 
I      George  A.  Day,  Judge.    Affirmed. 

R.  M.  SiJcitzler,  for  appellant. 

Qeorge  A.  Mugney  and  Ray  J.  Abbott^  contra. 

Rose,  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  respondent,  as  election  commissioner 
of  Douglas  county,  to  place  upon  the  official  ballot  for 
the  election  to  be  held  November  7,  1916,  the  name  of  re- 
lator as  a  candidate  for  coroner.  The  application  was 
resisted  on  the  ground  that  the  legislature  of  1915  im- 
posed upon  the  county  attorney  the  duties  of  coroner. 
Prom  a  dismissal  of  the  proceeding  relator  has  appealed. 

The  question  presented  is  the  validity  of  an  act  en- 
titled: 

"An  act  to  provide  that  the  county  attorney  shall  be 
ex  officio  county  coroner,  that  he  may  delegate  certain 
duties  to  the  sheriff  and  county  clerk,  and  to  repeal  all 
acts  and  parts  of  acts  in  conflict  herewith:"  Laws  1915, 
ch.  224. 

The  legislation  contains  two  sections,  which  are  as  fol- 
lows : 

"Section  1.  On  and  after  the  first  Thursday  after  the 
first  Tuesday  in  January,  1917,  the  county  attorney  shall 
perform  all  of  the  duties  enjoined  by  law  upon  the  county 
coroner  and  the  county  attorney  shall  be  ex  officio  county 
coroner.  The  county  attorney  shall  receive  no  additional 
fees  for  performance  of  duties  prescribed  by  statutes  for 
county  coroner,  but  shall  be  reimbursed  for  all  actual 
necessary  expenses  incurred  by  him  in  the  performance 
of  such  duties.    The  county  attorney  may  delegate  to  the 
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county  sheriff  that  part  of  the  coroner's  duties  as  now 
prescribed  by  statute  which  relate  to  viewing  dead  bodies 
and  serving  papers,  except  that  in  cases  where  there  may 
be  occasion  to  serve  papers  upon  the  sheriff  the  county 
attorney  may  delegate  such  duty  upon  the  county  clerk. 

"Section  2.  All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed." 

Relator  contends  that  the  legislature  violated  the  con- 
stitutional provision:  "No  law  shall  be  amended  unless 
the  new  act  contain  the  section  or  sections  so  amended 
and  the  section  or  sections  so  amended  shall  be  repealed." 
Const,  art.  Ill,  sec.  11. 

It  is  argued  that  the  act  is  void  as  an  unconstitutional 
attempt  to  amend  the  statute  defining  the  duties  of  the 
county  attorney  and  the  law  requiring  the  election  of  a 
coroner.  The  act  purports  to  be  a  new  and  independent 
one  covering  the  entire  subject  to  which  it  relates.  Both 
the  title  and  the  body  of  the  act  disclose  a  legislative  in- 
tent to  impose  upon  the  county  attorney  the  statutory 
duties  formerly  exercised  by  the  coroner  and  to  repeal 
acts  in  conflict  with  the  new  legislation.  Though  the 
new  act  changes  the  law  requiring  the  election  of  a 
coroner  and  imposes  new  duties  upon  the  county  attorney 
without  attempting  in  direct  terms  to  amend  the  statutes 
relating  to  those  subjects,  the  enactment  is  not  neces- 
sarily void  for  that  reason.  It  is  familiar  law  that  an 
act  complete  in  itself  is  not  unconstitutional  because 
it  incidentally  modifies,  changes  or  destroys  the  effect  of 
existing  statutes.  Van  Horn  v.  State,  46  Neb.  62;  Pa- 
cific Express  Co.  v,  Cornell,  59  Neb.  364.  In  discussing 
a  similar  constitutional  provision  Judge  Cooley  said: 

"The  act  before  us  does  not  assume  in  terms,  to  revise, 
alter  or  amend  any  prior  act,  or  section  of  an  act,  but 
by  various  transfers  of  duties  it  has  an  amendatory  effect 
by  implication,  and  by  its  last  section  it  repeals  all  in- 
consistent acts.  We  are  unable  to  see  how  this  conflicts 
with  the  provision  referred  to.  If,  whenever  a  new  stat- 
ute is  passed,  it  is  necessary  that  all  prior  statutos,  mod- 
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ified  by  it  by  implication,  should  be  re-enacted  and  pub- 
lished at  length  as  modified,  then  a  large  portion  of  the 
whole  code  of  laws  of  the  state  would  require  to  be  re- 
published at  every  session,  and  parts  of  it  several  times 
over,  until,  from  mere  immensity  of  material,  it  would  be 
impossible  to  tell  what  the  law  was.  If,  because  an  act 
establishing  a  police  government  modifies  the  powers 
and  duties  of  sheriffs,  constables,  water  and  sewer  com- 
missioners, marshals,  mayors  and  justices,  and  imposes 
new  duties  upon  the  executive  and  the  citizen,  it  has 
thereby  become  necessary  to  re-enact  and  republish  the 
various  laws  relating  to  them  all  as  now  modified,  we 
shall  find,  before  the  act  is  completed,  that  it  not  only 
embraces  a  large  portion  of  the  general  laws  of  the  state, 
bnt  also  that  it  has  become  obnoxious  to  the  other  provi- 
sions referred  to,  because  embracing  a  large  number  of 
objects,  only  one  of  which  can  be  covered  by  its  title." 
People  V.  Mahaney,  13  Mich.  481,  496. 

The  reasoning  of  Judge  Cooley  was  adopted  in  De 
France  v.  Harmer,  66  Neb.  14.  See,  also.  Lake  v.  State, 
18  Fla.  501.  Relator's  position  that  the  act  amends  for- 
mer statutes  in  violation  of  the  Constitution  is  therefore 
nntenable. 

It  is  also  argued  that  the  act  is  not  complete  in  itself. 
This  point  seems  to  be  based  on  the  proposition  that  the 
duties  imposed  upon  the  county  attorney  are  not  defined 
in  the  new  act  nor  made  a  part  of  it  by  re-enactment. 
The  new  act  declares :  **The  county  attorney  shall  per- 
fonn  all  of  the  duties  enjoined  by  law  upon  the  county 
coroner  and  the  county  attorney  shall  be  ex  officio  county 
coroner."    Laws  1915,  ch.  224,  sec.  1. 

The  effect  of  these  provisions  was  to  incorporate  in  the 
new  act  the  law  defining  the  duties  of  the  coroner.  For 
that  purpose  it  was  not  necessary  to  embody"  in  the  new 
act  the  literal  terms  of  the  old.  This  was  properly  done 
by  reference.  Nebraska  Loan  <&  Building  Ass^n  v.  Per- 
kins, 61  Neb.  254 ;  Shull  v.  Barton,  58  Neb.  741 ;  People 
V.  Mahaney,  13  Mich.  481 ;  Lake  v.  State,  18  Pla.  501. 


302 


NEBRASKA  REPORTS. 


[Vol.  100 


state,  ex  ret  Crosby,  v.  Moorhead. 


Another  argument  is  directed  to  the  proposition  that 
the  act  imposes  upon  the  county  attorney,  an  administra- 
tive or  executive  officer,  duties  of  a  judicial  nature  in  vi- 
olation of  the  constitutional  provision  declaring : 

"The  powers  of  the  government  of  this  state  are  divided 
into  three  distinct  departments,  the  legislative,  executive 
and  judicial,  and  no  person  or  collection  of  persons  be- 
ing one  of  these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,  except  as  here- 
inafter expressly  directed  or  permitted."  Const.,  art.  II. 

In  requiring  the  county  attorney  to  perform  the  duties 
of  coroner,  did  the  legislature  clothe  an  executive  officer 
with  judicial  powers  in  violation  of  the  Constitution? 
Relator  insists  that  the  coroner's  powers  in  relation  to 
inquests  are  judicial.  If  there  is  reason  to  suppose  the 
death  of  a  person  was  caused  by  unlawful  means,  the 
statute  authorizes  the  coroner  to  make  an  investigation. 
To  that  end  he  is  authorized  to  issue  a  warrant  for  the 
summoning  of  a  jury;  to  issue  subpoenas  for  witnesses; 
to  conduct  an  investigation;  to  receive  the  verdict;  to 
issue  a  warrant  for  the  arrest  of  the  suspect,  who  shall 
be  taken  before  a  justice  of  the  peace  for  examination; 
to  return  to  the  district  court  the  inquisition  and  papers 
connected  therewith.  Rev.  St.  1913,  sees.  5662-5684.  The 
I)ower  to  investigate,  including  the  summoning  and  ex- 
amining of  witnesses,  is  not  a  peculiar  function  of  the 
judiciary,  but  is  often  properly  exercised  by  both  the 
legislative  and  executive  departments  of  government. 
In  re  Fenton,  109  N.  Y.  Supp.  321.  A  coroner's  inquest 
conducted  according  to  the  terms  of  the  present  statute 
is  not  a  judicial  proceeding  within  the  meaning  of  the 
Constitution.  Cox  v.  Royal  Tribe,  42  Or.  365;  Queatham 
V,  Modern  Woodmen,  148  Mo.  App.  33.  The  act  of  a  cor- 
oner in  issuing  a  warrant  of  arrest  is  not  the  exercise 
of  a  power  limited  exclusively  to  the  judiciary.  Ex 
parte  Gist,  26  Ala.  156 ;  State  v.  Nasi,  209  Mo.  708.  The 
trend  of  judicial  opinion,  based  upon  reason  and  au- 
thority, is  that  the  duties  imposed  by  the  act  of  1915 
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upon  the  county  attorney  are  not  "jndiciaP*  within  the 
meaning  of  that  word  as  used  in  the  constitutional  pro- 
vision relating^to  the  division  of  powers.  Const.,  art.  II. 
It  follows  that  the  writ  of  mandamus  was  properly  re- 
fused. 

Affirmed. 

Sedgwick,  J.,  concurring. 

If  the  office  of  coroner  still  exists,  the  plaintiff  has  a 
right  to  be  a  candidate  for  that  office. 

The  plaintiff  contends  that  the  office  of  coroner  still 
exists  in  this  state,  and  the  defendant  contends  that 
there  is  now  no  such  office,  it  having  been  abolished  by  the 
act  of  1915.  The  plaintiff  contends  that  the  former  stat- 
ute which  creates  county  offices  and  prescribes  the  duties 
thereof  cannot  be  amended  by  implication ;  that  to  abol- 
ish the  office  of  coroner  is  to  amend  the  former  statute 
which  establishes  that  office  as  a  distinct  office  as  other 
county  offices  are  established. 

The  defendant  answers  that  the  act  of  1915  is  "complete 
in  itself."  If  we  consider  that  the  purpose  to  abolish 
the  oflice  of  coroner  and  to  impose  the  duties  of  that 
ofiSce  upon  another  officer  is  a  complete  subject  of  legis- 
lation, the  defendant's  reasoning  is  unanswerable.  But, 
if  the  complete  subject  of  legislation  is  the  creation  of 
county  offices  and  prescribing  the  duties  thereof,  the 
plaintiff's  position  is  sound.  If  the  former  statute  cre- 
ating county  offices  had  been  amended,  and  the  office  of 
coroner  omitted,  the  duties  of  that  office  being  devolved 
upon  another  officer,  the  legislation  would  have  been 
regular  within  the  constitutional  provision.  The  letter 
of  the  Constitution  seems  to  require  that  method  of 
changing  the  law.  I  cannot  see  that  the  purpose  of  the 
constitutional  provision  has  been  thwarted  in  this  case. 
The  course  pursued  could  not  invite  surreptitious  legis- 
lation, nor  confuse  the  law  by  the  changes  introduced  by 
implication.  I  therefore  do  not  consider  that  it  is  my 
duty  to  dissent  from  the  conclusion  of  the  majority. 
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Anna    Rickert,    Administratrix,   appellee,    v.    Union 
Pacific  Railroad  Company  et  al.,  appellants. 

Filed  Notembeb  17,  1916.    No.  18763. 

1.  Rallioacbi:  Negligence.  The  erection  and  maintenance  of  conyen- 
lent  structures  for  the  use  of  the  patrons  of  a  railroad  at  a  public 
station  is  not  negligence  under  ordinary  circumstances.  This 
rule  applies  to  one  who  is  entirely  familiar  with  the  situation. 

2.  :    :    FiNMNo:    SumciENCY  of  Etidence.     Testimony 

of  witnesses  that  they  did  not  hear  the  bell  rung,  or  the  whistle 
sounded,  on  an  engine  approaching  a  public  crossing,  will  not  sus- 
tain a  finding  by  the  jury  that  such  signals  were  not  given,  where 
t\ich  witnesses  testified  that  they  were  not  paying  any  particular 
attention  to  that  occurrence,  and  that  such  signals  might  have  been 
given  without  their  knowledge,  where  other  witnesses  testified 
positively  that  signals  were  given. 

3.  :     Accident  at  Crossing:     Cont&ibutobt   Negligence.     A 

traveler  upon  a  public  highway,  who  attempts  to  cross  a  railroad 
track  in  front  of  an  approaching  train,  if  he  knew,  or  ought  to 
have  known,  of  its  approach,  is  guilty  of  contributory  negligence 
which  will  prevent  a  recovery  for  resulting  injuries,  if  the  ap- 
proaching train  was  in  such  close  proximity  to  the  crossing  that 
a  reasonably  prudent  person  could  not  fairly  expect  to  cross  in 
safety  ahead  of  it 

4.  — '• — :  :  .  It  is  the  duty  of  such  traveler  on  a  high- 
way, when  approaching  a  railroad  crossing,  to  look  and  listen  for 
the  approach  of  trains.  He  must  look,  where,  by  looking,  he  could 
ilee,  and  listen,  where,  by  listening,  he  could  hear,  and  if  he  fails, 
without  reasonable  excuse  to  exercise  such  precautions,  no  recovery 
can  be  had  for  his  death  caused  by  a  collision  with  a  passing  train. 

Appeal  from    the    district    court    for    Platte    county: 
George  H.  Thomas,  Judge.    Reversed. 

Edson  Rich,  A.  G.  Ellick,  B.  W.  Scandrett  and  Albert 
<&  Wdgner,  for  appellants. 

Reeder  <&  lAghtner,  contra. 
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Babnes^  J. 

The  plaintiff,  as  administratrix  of  the  estater  of  Carl 
Bickert,  her  deceased  husband,  commenced  this  action  in 
the  district  court  for  Platte  county  against  the  Union 
Pacific  Railroad  Company,  Thomas  Campbell,  Hugh 
Branson,  Geoi^e  McQuade,  N.  J.  Buzza  and  C.  C.  Cov- 
ingtor  to  recover  damages  for  the  alleged  negligent  kill- 
ing of  her  husband.  A  trial  to  a  jury  resulted  in  a  ver- 
dict and  judgment  for  |10,000  against  all  of  the  defend- 
ants except  C.  C.  Covington.  A  motion  for  a  new  trial 
was  overruled,  the  defendants  excepted,  and  have  brought 
the  case  to  this  court  by  appeal. 

The  appellants^  first  contention  is  that  the  trial  court 
erred  in  refusing  to  permit  the  Union  Pacific  Railroad 
Company  to  remove  the  case  to  the  federal  court.  It  is 
fairly  inferable  from  the  record  that  the  individual 
defendants  were  sued  jointly  with  the  railroad  company 
in  order  to  prevent  a  removal  of  the  cause,  but  we  find 
that  the  case  may  be  determined  without  regard  to  that 
assignment  of  error,  and  therefore  it  will  not  be  further 
considered. 

The  record  discloses  that  the  accident,  which  resulted 
in  the  death  of  Carl  Rickert,  occurred  on  the  29th  day  of 
October,  1912,  at  the  village  of  Benton,  in  Platte  county, 
where  the  through  trains  of  the  defendant  railroad  com- 
pany are  not  scheduled  to  stop ;  that  plaintiffs  decedent 
who  was  driving  an  automobile  on  a  public  road,  ran 
against  the  engine  of  the  second  section  of  defendant  rail- 
road company's  train  No.  9  at  a  crossing.  The  train  was  a 
through  train  carrying  mail  and  express  matter  over 
defendant  railroad  company's  line  of  road.  After  de- 
scribing the  buildings,  the  equipment  of  the  railroad 
company,  and  the  surroundings  at  the  place  where  the 
accident  occurred,  the  petition  alleged  that  the  buildings, 
structures  and  box  cars  were  negligently  and  carelessly 
so  placed  as  to  completely  obstruct  the  view  of  defendant 
railroad  company's  track  to  the  east  from  any  one  travel- 
ing on  the  public   road   referred   to ;    that,   on   the   day 
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when  the  accident  occurred,  Carl  Rickert,  the  deceased, 
was  proceeding  west  along  the  public  highway  above  de- 
scribed, driving  an  automobile,  and  observing  due  care; 
that  train  No.  21  stood  on  the  side  track ;  that  unknown  to 
said  Rickert,  but  known  to  the  defendants  N.  J.  Buzza, 
George  McQuade  and  C.  C.  Covington,  the  second  section 
of  train  No.  9  was  approaching  said  crossing  at  a  high 
rate  of  speed;  that  it  was  the  duty  of  defendants  to  let 
train  No.  21  stand  at  the  depot  until  train  No.  9  had 
passed,  but,  in  reckless  disregard  of  such  duty,  they  care- 
lessly and  negligently  began  to  move  said  train  forward, 
and  while  Carl  Rickert  was  proceeding  westw-ard  upon 
said  public  highway,  as  aforesaid,  said  train  No.  21, 
under  the  control  of  the  defendants,  was  carelessly  and 
negligently  moved  westward  parallel  with  him,  making  a 
great  deal  of  noise,  and  completely  obstructing  the  view 
to  the  east  and  northeast;  that  the  defendant  C.  C.  Cov- 
ington, acting  as  a  switchman,  stood  at  a  switch  upon  the 
railroad  crossing;  that,  notwithstanding  the  dangerous 
nature  of  said  crossing,  it  was  entirely  unguarded,  except 
by  the  said  switchman,  and  it  was  his  duty  to  warn 
persons  approaching  said  crossing  of  their  danger; 
that,  when  said  Carl  Rickert  reached  the  corner  of  the 
public  road,  he  turned  north  and  approached  said  track; 
that  he  was  running  his  motor  at  a  moderate  rate  of 
speed,  not  more  than  10  or  15  miles  an  hour;  that  he 
was  in  plain  sight  of  the  conductor  and  engineer,  above 
named,  and  of  said  switchman;  that  as  he  approached 
said  track  the  engine  of  train  No.  21  was  70  or  80  feet 
east  of  him,  and  still  running  at  a  very  low  rate  of 
speed,  so  that  said  deceased  had  ample  time  to  cross  the 
tracks  ahead  of  it;  that  said  switchman,  conductor  and 
engineer  on  No.  21,  above  named,  were  aware  of  the 
danger  which  threatened  the  deceased,  and,  although  it 
was  their  duty  to  warn  him  of  such  danger,  they  care- 
lessly and  negligently  failed  and  refused  to  do  so;  that 
at  the  same  time,  on  the  north  main-line  track,  the 
second  section  of  train  No.  9,  operated  by  the  defendants 
Thomas    Campbell   and    Hugh    Branson,   was   carelessly 
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and  negligently  and  in  violation  of  the  law  approaching 

said  crossing  at  a  rate  of  speed  of  more  than  60  miles 
an  hour ;  that,  by  reason  of  the  situation  above  described, 
said  train  No.  9  was  completely  concealed  from 
decedent's  view,  and  such  noise  as  it  made  was  drowned 
by  the  noise  of  the  local  train ;  that  it  was  impossible  for 
decedent  to  see  or  hear  it,  and  he  did  not  see  or  hear  it 
until  it  waa  almost  upon  him;  that  under  the  circum- 
stances he  had  a  right  to  believe  that  the  defendants 
If.  J.  Buzza  and  George  McQuade  and  C.  C.  Covington, 
or  one  of  them,  would  warn  him  if  another  train  was 
approaching  from  the  east,  yet  he  received  no  warning; 
that  upon  seeing  said  train  from  the  east  he  immediately 
applied  his  brakes,  but  before  the  said  car  could  be 
stopped  said  section  of  No.  9,  so  approaching  him,  at  an 
excessive  rate  of  speed,  as  aforesaid,  ran  into  his  said 
cap,  completely  destroying  same  and  instantly  killing 
the  said  Carl  Rickert  The  plaintiff  prayed  for  a 
judgment  of  |30,000. 

The  answer  of  the  railroad  company,  after  denying 
each  and  every  allegation  in  said  petition  contained, 
not  expressly  admitted  in  said  answer  to  be  true,  denied 
that  its  buildings  were  so  located  as  to  obstruct  the  view 
of  defendant  railroad  company's  tracks,  and  admitted 
that  plaintiff's  decedent  was  instantly  killed  by  coming 
in  contact  with  its  train  No.  9.  The  answer  then  alleged 
that  the  death  of  Carl  Rickert  and  the  destruction  of  his 
automobile  were  due  solely  to  his  carelessness  and 
negligence,  and  not  to  any  carelessness  or  negligence  on 
the  part  of  defendant  railroad  company.  The  answ^ers 
of  the  other  defendants  were  identical  with  the  answer 
of  the  defendant  railroad  company.  The  reply  of  the 
plaintiff  to  the  several  answ^ers  of  the  defendants  was  a 
general  denial. 

We  have  carefully  stated  the  substance  of  the  plead- 
ings because  of  the  conclusion  announced  by  the  opinion. 

It  is  the  defendants'  contention  that  the  verdict  and 
judgment  are  not  sustained  by  the  evidence.    The  record 
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discloses  that  defendants'  railroad,  where  it  passes 
through  Benton,  consists  of  two  main-line  tracks  a  suf- 
ficient distance  apart  to  maintain  a  passing  track 
between  them.  They  are  laid  on  a  grade  about  four  feet 
above  the  level  of  the  surrounding  country.  The  village 
is  almost  wholly  south  of  the  tracks,  and  between  the 
town  and  the  south  main-line  track  is  a  street  or  public 
highway,  called  "Front  street,"  which  runs  westerly 
until  it  passes  the  depot,  where  it  turns  north  across  the 
tracks  at  a  distance  of  137  feet  from  that  structure. 
After  crossing  the  tracks  it  runs  westerly  along  the  right 
of  way.  The  depot  is  60  feet  long,  and  is  24.5  feet  south 
of  the  south  main-line  track.  At  a  short  distance  east 
is  a  small  toilet  room  about  9  feet  square,  and  137  feet 
east  of  the  toilet  room  is  a  coal  shed  about  60  feet  long. 
A  considerable  distance  east  of  the  coal  shed  there  is  an 
elevator  called  the  "Hord"  elevator.  Some  distance 
farther  east  is  another  elevator.  The  east-bound  trains 
of  the  defendant  railroad  company  use  the  south  main- 
line track,  and  the  west-bound  trains  are  run  on  the 
north  main-line  track.  About  the  time  the  accident 
occurred  defendant  railroad  company's  train  No.  21  had 
arrived  at  the  depot  from  the  east,  had  discharged  its 
passengers  and  baggage,  and,  according  to  the  rules  of 
the  company,  had  backed  down  to  the  east  and  stood  on 
the  passing  track  in  order  to  allow  the  second  section  of 
train  No.  9  to  pass  on  the  north  main-line  track. 

Plaintiff's  witness,  John  Rickert,  testified,  in  sub- 
stance, that  the  deceased  at  the  time  of  his  death  was 
29  years  old;  that  his  health  w^as  good,  and  he  was 
capable  of  earning  |1,000  or  |1,500  a  year;  that 
deceased's  hearing  and  eyesight  were  both  good;  that  he 
lived  on  a  farm  in  plain  sight  of  defendant  railroad 
company's  tracks;  and  that  he  had  no  children. 

Henry  Hoppe,  one  of  plaintiffs  witnesses,  testified, 
in  substance,  that  he  was  living  in  Benton  in  October, 
1912,  and  was  within  125  feet  of  the  point  where  Rickert 
was  killed ;  that  when  he  first  saw  Rickext  he  was  atand- 
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ing  by  his  automobile;  that  he  had  difficulty  in  getting 
his  car  started,  and  when  he  got  it  started  he  turned 
around  and  traveled  westward.  Witness  was  a  little 
west  of  the  point  where  the  wagon  road  turns  north 
across  the  tracks.  He  testified  that,  while  traveling 
west  toward  the  corner  where  he  made  the  turn,  Rickert 
was  going  from  12  to  15  miles  an  hour;  that  he  saw 
Biekert's  car  as  he  proceeded  north  over  the  tracks,  and 
that  as  Rickert  was  traveling  north  the  engine  of  train 
No.  21  was  about  75  feet  from  the  place  of  the  accident. 
Witness  said  he  paid  no  attention  to  this  train  as  to 
whether  it  was  in  motion  or  not.  He  stated  that  the 
wagon  road  is  not  less  than  four  feet  lower  than  the 
raibroad  tracks,  and  that  as  it  turns  north  it  starts  to 
raise  to  the*  level  of  the  railroad  grade  from  30  to  35 
feet  from  the  track.  When  witness  saw  Rickert  turn 
north  to  cross  the  tracks,  he  called  to  him  and  warned 
him.  When  he  called  to  Rickert  his  head  was  turned 
toward  the  northeast.  The  wind  was  blowing  from  the 
northwest/  and  witness  was  located  close  to  and  west  of 
Rickert.  Witness  was  talking  with  Henry  Heible  when 
he  saw  Rickert  go  by.  Witness  saw  train  No.  9  when  he 
saw  Rickert  turn  north.  When  he  first  saw  second  No. 
9  it  was  very  far  east  of  the  elevator  and  was  within 
his  vision  for  about  a  mile.  When  he  first  saw  Rickert, 
he  saw  the  train,  which  was  east  of  him  possibly  a  mile 
or  more.  A  person  at  the  point  where  the  wagon  road 
turns  north  and  from  there  to  the  railroad  track  could 
not  see  No.  9  approaching  under  conditions  that  day. 
Witness  could  not  see  Rickert's  car  as  it  struck  the  train. 
The  engine  of  the  car  was  still  running  after  the  accident 
and  the  machine  appeared  to  be  out  of  gear.  Witness 
testified  that  he  did  not  hear  second  No.  9  blow  any 
whistle  or  give  any  warning  of  its  approach  to  the  cross- 
ing, but  on  cross-examination  he  said:  "Q.  You  are 
not  prepared  to  say  that  they  did  not  whistle?  A.  No, 
^ir.  Q.  You  are  not  prepared  to  say  that  No.  9's  bell 
wasn't  ringing,  either?  A.  No,  sir.     •     •     *     Q.     Were 
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you  paying  any  particular  attention  as  to  whether  the 
train  was  whistling  or  ringing  the  bell,  or  not?  A.  No, 
sir;  I  was  not."  Witness  further  testified  that  trains 
passed  through  Benton  at  all  hours  of  the  day  as  fast 
as  they  go  any  place.  Second  No.  9  passed  through  there 
at  about  that  time  every  morning.  It  is  a  fast  train 
and  does  not  stop  at  Benton.  No.  21  frequently  side- 
tracks at  Benton  for  No.  9  to  pass. 

Witness  Heible's  testimony  was,  in  substance,  the  same 
as  that  given  by  witness  Hoppe. 

George  McQuade,  called  for  plaintiff,  testified,  in 
substance,  that  he  was  the  engineer  on  train  No.  21  on  the 
day  of  the  accident;  that  the  train  consisted  of  three 
coaches  and  two  baggage  cars.  The  coaches  were  about 
60  feet  long.  One  of  the  baggage  cars  was  60  feet  long. 
The  engine  and  tender  together  were  between  70  and 
75  feet  long. 

M.  e.  Cassin  testified,  in  substance,  that  he  sold  the 
automobile  in  question  to  Rickert;  that  the  car,  when 
running  at  10  or  12  miles  an  hour,  could  be  very  easily 
stopped  in  10  or  15  feet. 

The  plaintiff's  testimony  related  solely  to  the  fact 
that  she  was  the  widow  of  Rickert,  and  as  to  the  amount 
of  his  earnings  per  year.  She  stated  that  deceased 
sometimes  went  to  Benton  once  a  week,  and  sometimes 
not  that  often;  that  when  she  went  with  him  they  went 
over  the  main  road  which  leads  to  Bepton,  which  is  the 
road  on  which  the  accident  occurred;  that  trains  could 
be  seen  from  their  home,  passing  over  the  Union  Pacific 
railroad  tracks. 

John  Saalfeld,  Sr.,  testified  that  he  was  unloading  a 
corn  sheller  and  gasoline  engine  from  the'  box  car  stand- 
ing west  of  the  Hord  coal  shed.  Before  the  accident  he 
saw  Rickert  going  west.  Prior  to  that  he  had  seen  him 
standing  in  front  of  John  Smith's  store.  When  driving 
up  to  the  box  car,  witness  saw  train  No.  21,  but  did  not 
know  where  Rickert  was  then.  The  engine  of  train  No.  21 
was  coming  out  from  behind  the  Hord  coal  shed.     When 
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he  saw  Rickert  going  west  across  the  sidewalk  in  front 
of  the  saloon,  No.  9  was  pulling  in.  He  did  not  hear 
the  whistle  or  the  bell.  On  cross-examination  he  further 
testified  that  he  did  not  say  that  No.  9  did  not  whistle, 
and  could  not  say  whether  No.  9  was  ringing  the  bell  or 
not  When  he  saw  No.  9  passing,  he  said  to  the  boys: 
"I  am  afraid  Mr.  Rickert  is  going  to  get  hit  by  No.  9." 
He  testified  that  he  got  down  and  ran  around  the  west 
end  of  the  depot. 

John  Smith,  Sr.,  testified  that  he  saw  Rickert  travel- 
ing west  on  the  road  south  of  the  railroad  track;  that 
his  place  of  business  is  about  500  feet  from  the  place  of 
the  accident;  that  he  could  see  the  crossing  from  his 
place  of  business,  and  saw  the  car  come  in  contact  with 
the  engine  of  No.  9;  that  while  Rickert  was  going  west 
he  was  proceeding  at  the  rate  of  15  or  20  miles  an  hour ; 
that  he  turned  to  go  north  over  the  crossing,  and  was 
running  slower.  Witness  testified  that  he  saw  second 
No.  9  north  from  where  he  was  standing ;  saw  No.  21 
when  Rickert  was  traveling  west  on  the  road  south  of 
the  railroad;  did  not  hear  the  bell  on  No.  9;  did  not 
know  that  it  was  No.  9  until  it  was  close  to  where 
Rickert  was  struck;  his  attention  w^as  drawn  up  there 
when  he  was  driving  that  way,  and  he  paid  no  attention 
to  No.  9;  he  knew  it  was  coming  by  the  action  of  the 
train  crew  there,  and  the  way  they  had  been  switching; 
he  heard  the  noise  of  No.  9  w' hen  they  got  close  there ; 
could  not  swear  that  the  bell  was  not  ringing,  nor  that 
the  whistle  was  not  sounded 

A.  L.  Branson,  the  engineer  of  second  No.  9,  testified, 
in  substance,  that  his  engine  was  traveling  at  the  rate  of 
40  miles  an  hour  as  it  went  through  Benton.  The 
schedule  time  through  Benton  was  44  miles  an  hour. 
The  train  was  not  making  schedule  time  through  the 
town  on  the  day  of  the  accident  because,  when  approach- 
ing Benton,  he  thought  No.  21  was  standing  at  the  depot, 
and  80  slowed  down,  because,  under  the  rules,  he  was  not 
allowed  to  pass  a  passenger  train  while  it  was  standing 
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at  the  depot;  but,  when  he  found  that  No.  21  was  away 
from  the  depot,  he  started  on  again. 

The  foregoing  is  the  substance  of  the  testimony  intro- 
duced by  plaintiff  on  which  she  sought  to  recover. 

George  McQuade,  when  called  as  a  witness  for  defend- 
ant railroad  company,  stated  that  he  was  an  engineer  on 
the  Union  Pacific  railroad  for  16  years,  and  was  engaged 
in  railroading  for  27  years;  was  the  engineer  on  engine 
No.  21  on  the  day  of  the  accident;  was  due  to  arrive  at 
Benton  at  11 :  38,  but  arrived  there  four  minutes  ahead 
of  time;  pulled  the  train  onto  the  passing  track  and  up 
to  the  depot.  After  remaining  at  the  depot  long  enough 
to  unload  and  load  the  baggage  and  passengers,  he  then 
backed  down  east  to  where  the  tool  house  is  on  the  north 
side  of  the  track;  backed  down  there  because  second 
No.  9  was  about  to  pass  them,  and  under  the  rule  of  the 
company  they  could  not  pass  them  while  their  train  was 
standing  at  the  depot.  This  is  done  because,  when  the 
passenger  train  is  standing  still,  passengers  are  con- 
tinually getting  on  and  off,  and  they  aim  to  have  a  wait- 
ing train  moving  when  another  train  passes,  so  that  the 
passengers  are  quiet  on  their  own  train  and  out  of  the  way 
of  the  other  train.  Witness  first  noticed  the  automobile 
approaching  the  track  when  it  was  about  on  the  grade  of 
the  road  leading  up  to  the  track.  Everything  happened 
so  quickly  that  he  could  not  tell  the  speed  of  the  auto- 
mobile, but  thought  it  was  running  about  20  miles  an 
hour;  thought  the  automobile  struck  the  engine  right 
back  of  the  cab.  When  second  No.  9  approached,  he 
could  see  the  steam  rising  from  the  engine  four  times, 
which  indicated  to  him  that  it  was  whistling  for  the 
crossing,  but  did  not  hear  it  because  he  was  inside  of  his 
engine  and  the  air  pump  and  blower  were  going.  When  it 
passed  him  he  heard  it  whistle  for  the  crossing,  two  long 
and  two  short  blasts  of  the  whistle — the  regular  crossing 
whistle. 

N.  J.  Buzza,  conductor  for  the  Union  Pacific  Railroad 
Company  for  23  years,  and  who  was  the  conductor  on 
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train  No.  21  on  the  day  of  the  accident,  testified,  in  sub- 
stance, that  after  doing  the  station  work  at  Benton  his 
train  backed  down  to  a  point  where  it  was  about  opposite 
the  tool  house,  remaining  there  three  or  four  minutes. 
When  second  No.  9  got  within  about  100  yards  of  his 
train,  they  started  to  move  westward ;  heard  second  No.  9 
whistle  for  the  station  one  long  blast  of  the  whistle ;  heard 
it  whistle  for  the  crossing  just  before  the  accident  occur- 
red, two  long  and  two  short  blasts  of  the  whistle,  when  it 
was  about  a  quarter  of  a  mile  east;  could  not  tell  if  the  bell 
was  ringing,  because  after  hearing  the  crossing  whistle  he 
went  inside  of  his  train  and  closed  the  door,  but  heard 
second  No.  9  whistle  again  for  the  crossing  just  as  it  passed 
his  train.  When  No.  9  passed  it  was  making  lots  of  noise 
by  the  working  of  the  engine. 

John  P.  Waylander,  a  fireman  for  the  Union  Pacific 
Bailroad  Company  for  seven  years,  testified  that  he  was 
fireman  on  No.  21  at  the  time  of  the  accident ;  that,  after 
doing  station  work  at  Benton,  the  train  backed  up  to  a 
point  opposite  the  west  elevator ;  did  not  hear  No.  9  whistle 
for  the  station  or  crossing  because  he  had  the  blower  open 
on  his  engine  and  was  putting  in  coal ;  also  moved  west- 
ward slowly  when  second  No.  9  passed;  did  not  see  the 
accident. 

C.  C.  Covington,  for  the  defendant,  testified  that  he  was 
brakeman  for  the  Union  Pacific  Railroad  Company  for 
fonr  years;  was  on  No.  21  at  the  time  of  the  accident;  that 
he  went  to  the  crossing  for  the  purpose  of  opening  the 
switch  west  of  where  the  accident  occurred ;  heard  second 
No.  9  whistle  one  long  blast  of  the  whistle  for  the  station 
at  Benton;  heard  second  No.  9  whistle  for  the  crossing 
west  of  the  depot ;  heard  it  whistle  for  the  crossing  again 
when  he  was  at  the  switch;  the  first  time  second  No.  9 
whistled  for  the  crossing  it  was  east  of  the  rear  of  train 
No.  21;  when  they  whistled  for  the  crossing  the  second 
time,  it  was  between  the  engine  of  No.  21  and  the  depot; 
when  the  crossing  whistle  was  blown  the  second  time  he 
was  in  the  act  of  unlocking  the  switch ;  saw  Rickert's  auto- 
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mobile  as  it  struck  the  gangway  of  the  engine  of  second 
No.  9.  Witness  testified  that  just  as  Rickert  got  up  to  the 
engine  he  made  an  effort  to  turn  the  steering  gear  of  the 
front  wheel ;  the  bell  was  ringing  on  second  No.  9  at  the 
time;  first  heard  the  bell  ringing  when  the  engine  whistled 
for  the  crossing ;  it  was  ringing  as  it  approached  the  cross- 
ing; the  weather  was  clear  at  the  time  of  the  accident 
A.  L.  Branson  for  the  defendant  testified  that  he  was  the 
engineer  on  second  No.  9  on  the  day  of  the  accident  He 
testified  that  he  went  by  the  station  depot  at  Benton  at 
11 :  42  a.  m. ;  blew  the  station  whistle  for  Benton  at  the 
whistling  post,  which  is  not  quite  a  mile  east  of  the  depot; 
blew  the  whistle  for  the  crossing  west  of  the  depot  at  the 
crossing  whistling  post,  which  was  about  80  rods  from 
the  crossing,  being  two  long  and  two  short  blasts  of  the 
whistle;  blew  the  whistle  for  the  crossing  again  when 
he  was  near  the  tool  house;  No.  21  was  at  the  side  of 
him  then;  blew  the  whistle  for  the  crossing  the  second 
time  because  he  saw  the  brakeman  walking  ahead,  and 
wanted  to  call  his  attention  to  the  fact  that  second 
No.  9  was  coming,  for  fear  he  might  step  out;  did  not  see 
Rickert  approaching  the  crossing  in  his  automobile. 
Witness  further  stated  that  he  started  to  ring  the  bell, 
which  is  operated  automatically,  down  by  the  whistling 
post;  the  bell  rang  continually  until  he  passed  over  the 
crossing;  that  the  bell  on  his  engine  weighed  200  pounds 
and  made  lots  of  noise.  It  was  in  good  condition  and 
could  be  heard  a  long  way.  He  further  testified  that  he 
first  knew  that  there  had  been  a  collision  when  the  fire- 
man spoke  to  him  about  it;  that  his  train  was  a  fast 
mail  ajid  express  train,  and  passes  through  Benton 
about  that  time  every  morning;  that  after  the  collision 
he  examined  the  engine  tender  and  saw  marks  on  it  which 
indicated  that  the  automobile  struck  the  front  edge  of  the 
tank.  He  stated  that  it  broke  oflf  the  gangway  step  lead- 
ing into  the  cab  and  the  box  cover  on  the  front  truck  of  the 
tender  of  the  tank  and  knocked  some  of  the  steps  ofif  of  the 
first  car  back  of  the  engine;  that  the  pilot  of  the  engine 
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had  no  marks  on  it  at  all.  Witness  testified  that  the  fire- 
man he  had  with  him  on  that  day  died  about  three  weeks 
before  the  trial.  When  he  was  passing  through  Benton 
OD  that  day  the  fireman  was  sitting  on  the  box  seat  on 
the  left  hand  side  of  the  engine,  looking  out  westward 
ahead  of  the  train. 

The  brakeman  on  second  No.  9  on  the  day  of  the  accident 
testified  that  the  engine  bell  on  his  train  was  rung  and 
the  whistle  was  sounded  for  both  the  station  and  the  cross- 
ing at  Benton.  The  conductor  of  that  train  testified  that 
the  warning  signals  were  given  as  the  train  approached 
the  station  and  the  crossing  in  question.  He  also  described 
the  place  where  the  automobile  struck  the  engine  and  the 
speed  of  his  train  as  it  passed  through  Benton.  Others 
testified  that  the  speed  was  41.2  miles  an  hour.  The  record 
also  shows  the  number  of  trains  per  day  which  pass  that 
station.  It  is  conceded  that  second  No.  9  was  not  sched- 
uled to  stop  at  Benton.  Many  other  witnesses  testified 
that  they  distinctly  heard  the  warning  signals  of  the  train 
given  as  it  approached  the  crossing.  Among  those  testify- 
ing was  Miss  Emma  Ketchmark,  who  had  no  interest  in  the 
controversy.  She  testified  that  she  distinctly  heard  the 
warning  signals  given.  In  fact,  it  appears  from  the  record 
that  every  one  at  and  about  the  station  and  that  part  of  the 
village  knew  that  the  train  in  question  was  coming  for  a 
considerable  time  before  it  reached  the  crossing. 

It  appears  that  the  tool  house  spoken  of  is  660  feet  east 
of  the  crossing  where  the  accident  occurred. 

The  foregoing  is  a  fair  statement  of  the  evidence  intro- 
duced by  both  plaintiff  and  defendants.  As  we  view  the 
record,  it  contains  no  testimony  tending  to  establish  negli- 
gence on  the  part  of  defendant  railroad  company  or  its 
employees.  The  erection  and  maintenance  of  the  depot  and 
other  structures  situated  on  or  near  the  defendant  railroad 
company's  tra^'ks  in  the  village  of  Benton  are  much  the 
same  as  those  found  at  like  stations  on  all  railroads,  and 
were  evidently  constructed  for  the  use  and  convenience  of 
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the  patrons  of  the  road.  They  had  been  maintained  in  the 
same  condition  for  many  years,  and  were  entirely  familiar 
to  the  plaintiffs  decedent.  No  witness  gave  evidence  tend- 
ing to  establish  n^ligence  on  the  part  of  the  trainmen  of 
train  No.  21.  It  clearly  appears  that  those  in  charge  of 
second  No.  9  exercised  every  reasonable  effort  to  give 
warning  of  the  approach  of  the  train.  As  to  the  signals, 
the  evidence  of  persons  who  did  not  hear  the  crossing 
whistle  or  the  ringing  of  the  bell  of  second  No.  9,  and  who 
testified  that  they  were  not  paying  attention  to  the  sounds, 
and  that  they  might  have  been  given  without  their  knowl- 
edge, was  not  sufficient  to  carry  the  case  to  the  jury  on 
that  allegation  of  negligence,  for  the  reason  that  it  was  not 
sufficient  to  contradict  the  positive  testimony  of  the  many 
witnesses  who  heard  the  whistle  sounded  and  the  bell  rung. 
Hajsek  v.  Chicago,  B.  d  Q.  R.  Co,,  5  Neb.  (Unof.)  67; 
Chicago f  R,  I,  &  P.  R.  Co.  v.  Sporer,  69  Neb.  8 ;  Brown  v, 
Chicago,  B.  <S>  Q.  R.  Co.,  88  Neb.  604;  Zancanella  v.  Omaha 
d  C.  B.  Street  R.  Co,,  93  Neb.  774 ;  Hoffard  v.  Illinois  C. 
R.  Co,,  138  la.  543 ;  Ives  v.  Wisconsin  C.  R.  Co.,  128  Wis. 
357 ;  Rich  v.  Chicago,  M.  £  St,  P.  R,  Co.,  149  Fed.  79. 

It  is  contended  by  appellants  that  Rickert's  death  was 
caused  by  his  own  contributory  negligence.  As  we  read  the 
record,  one  of  two  things  occurred,  either  of  which  defeats 
plaintiff's  action.  If  Rickert  saw  second  No.  9  approach- 
ing from  the  east  when  he  started  his  automobile  in  front 
of  the  bank,  and  sought  to  beat  it  to  the  crossing,  then 
plaintiff  is  not  entitled  to  recovery.  If  Rickert  failed  to 
look  and  listen  for  the  approaching  train,  which  he  might 
have  seen  and  heard,  and  refused  to  heed  or  understand  the 
warnings  given  him  by  others,  he  carelessly  and  negligently 
drove  his  automobile  to  his  death.  In  that  event,  the 
plaintiff  must  also  fail  in  her  action. 

It  seems  clear  to  us  that,  if  Rickert  had  looked  to  the 
east  when  he  started  his  automobile,  he  must  have  soen 
second  No.  9  approaching  from  that  direction,  and,  if  he 
had  been  paying  any  attention  to  his  own  safety,  he  must 
have  heard  the  approach  of  the  train  in  time  to  have  pre- 
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vented  the  accident  which  cost  him  his  life.  It  appears 
that,  as  he  turned  north  to  cross  the  railroad  tracks,  he 
was  looking  to  the  east  from  where  second  No.  9  was  ap- 
proaching, and  at  that  instant  he  was  warned  of  its  ap- 
proach by  those  standing  at  the  turn  of  the  road.  Again, 
if  he  had  been  looking  out  for  his  own  s«^f ety,  he  had  ample 
opportunity  to  see  the  approaching  train  from  several 
points  along  his  route  from  the  bank  to  the  crossing.  If 
it  be  conceded  that  there  was  some  actionable  negligence 
on  the  part  of  the  defendant  railroad  company,  or  its 
servants,  still  the   plaintiff  could  not  recover. 

A  traveler  on  the  highway  who,  being  aware  of  an  ap- 
proaching train  at  a  railroad  crossing,  attempts  to  beat  the 
train  over  the  crossing  must  suffer  the  consequences  of 
his  own  experiment.  Koeater  v.  Chicago  &  N.  W.  R.  Co., 
106  Wis.  460;  Thomas  v.  Central  of  O.  R,  Co.y  121  Ga.  38; 
Chicago  &  E.  /.  R.  Co.  v.  Chancellor,  165  111.  438 ;  Storrs  v. 
Grand  Trunk  W.  R.  Co.,  142  Mich.  375 ;  Lake  Erie  <&  W.  R. 
Co.  17.  Pence,  24  Ind.  App.  12. . 

It  is  the  duty  of  a  traveler  at  a  railroad  crossing  to  as- 
sume a  present  danger  which  includes  the  immediate  ap- 
proach of  a  train  within  a  dangerous  distance.  The  duty 
of  due  care  is  not  discharged  unless  the  traveler  looks  and 
listens  at  a  place  where  looking  and  listening  will  be  effect- 
ive, unless  a  reasonable  excuse  exists  for  failing  so  to  do. 
Chicago,  B.  <&  Q.  R.  Co,  v.  Yost,  61  Neb.  530 ;  Harrington  v. 
Rutland  R.  Co.,  89  Vt.  112. 

In  Chase  v.  New  York  C.  S  H.  R.  R.  Co.,  208  Mass.  137, 
the  court  say  that  it  is  far  more  incumbent  on  the  driver 
of  an  automobile  to  exercise  control  over  his  conveyance 
than  it  is  upon  the  driver,  of  a  horse-drawn  vehicle.  The 
same  rule  was  applied  in  Cage  v.  Atchison,  T.  &  8.  F.  R. 
Co.,  91  Kan.  253,  Glick  v.  Cumberland  <&  W.  E.  R.  Co.,  124 
Md.  308,  and  Fort  Wayne  d  N.  L  T.  Co.  v.  Schoeff,  56  Ind. 
App.  540. 

In  the  case  at  bar,  as  in  Chicago,  B.dQ.R.  Co.  v.  Mung- 
er,  168  Fed.  690,  the  physical  facts  conclusively  show  that 
either  Rickert  did  not  look  and  listen  for  the  approaching 
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train  OP  that,  if  he  did  so,  he  undertook  to  cross  in  front  of 
an  eminently  threatening  danger  which  he  must  have  both 
heard  and  seen.  In  the  one  case  he  was  guilty  of  inexcus- 
able negligence,  and  in  the  other  of  inexcusable  reckless- 
ness. In  either  event,  according  to  the  well-settled  au- 
thorities, he  was  guilty  of  such  contributory  negligence 
as  precludes  recovery  in  this  action. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  is  remanded  for  further  proceedings. 

Revebsed. 


Peter  M.  Plamondon  et  al.,  appellees,  v.  Llewellyn  L. 

Lindsey,  appellant. 

Filed  November  17,  1916.    No.  18961. 

Injuncftlon:  Breach  of  Contbact.  ''A  valid  agreement  in  reetralnt  of 
trade  must  be  established  by  clear  and  flatlsfactory  proof  to  war- 
rant a  court  in  restraining  Its  breach  by  injimction."  Roberts  v. 
Lemont,  73  Neb.  365. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgbave,  Judge.    Reversed  and  dismissed. 

F.  M.  Tyrrell  and  J.  H.  Walker,  for  appellant 

E.  P.  Holmes,  contra. 

Barnes,  J. 

This  is  an  application  for  an  order  to  enjoin  defendant 
from  violating  an  oral  agreement  with  plaintiffs  not  to 
operate  a  public  bath-house.  Defendant  denied  making 
such  an  agreement.  From  an  order  granting  a  permanent 
injunction,  defendant  has  appealed. 

For  a  number  of  years  prior  to  1912  plaintiffs 
operated  a  public  bath-house  in  the  basement  of  the  Savoy 
Hotel  in  Lincoln.    Defendant  was  the  owner  of  the  hotel 
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and  leased  to  plaintiffs  a  part  of  the  basement.  Disputes 
arose,  and  plaintiffs  commenced  two  suits  jigainst  defend- 
ant for  damages,  and  defendant  brought  an  action  in 
forcible  entry  and  detainer  and  obtained  a  judgment. 
March  22,  1912,  after  considerable  negotiation,  a  stipula- 
tion was  drawn  up  and  signed  by  the  attorneys  for  the 
parties,  in  which  it  was  agreed  that  execution  should  not 
issue  ui)on  defendant's  judgment  until  July  1,  1912 ;  that 
plaintiffs  should  vacate  the  premises  by  June  1  of  that 
year;  plaintiffs  agreed  to  dismiss  their  actions  brought 
against  defendant;  and  that  all  rents  due  from  plaintiffs 
to  April  1, 1912,  should  be  canceled.  This  agreement  was 
performed  by  plaintiffs  and  defendant.  Plaintiffs  moved 
their  bath-house  to  another  building  a  short  distance  away. 
Subsequently  defendant  commenced  to  operate  a  public 
bath-house  in  the  rooms  vacated  by  plaintiffs,  and  this 
action  was  instituted. 

Plaintiffs  contend  that  the  stipulation  was  signed  and 
the  premises  vacated  upon  defendant's  oral  promise  that 
he  would  not  permit  a  bath-house  to  be  operated  in  the 
basement  to  be  vacated  by  plaintiffs.  Defendant  contends 
that  the  evidence  does  not  sustain  the  finding  that  such  an 
agreement  was  made,  and  that  parol  evidence  to  prove  such 
agreement  was  inadmissible,  since  it  tended  to  vary, 
modify  and  contradict  the  term  of  the  written  stipulation. 

In  support  of  their  contention  plaintiffs  introduced 
evidence  to  show  that,  during  the  negotiations  for  the 
settlement  of  the  law  suits,  defendant  complained  that  the 
heating  apparatus  used  in  the  bath-house  caused  annoy- 
ance to  his  hotel  guests,  and  that  he  stated  he  did  not  want 
a  bath-house  in  the  basement.  Plaintiffs'  attorney  then  told 
him  that,  if  it  was  understood  that  he  would  not  permit  a 
bath-house  in  the  basement,  matters  could  be  adjusted. 
The  stipulation  above  referred  to  was  later  drawn  up. 
While  it  was  signed  by  the  attorneys,  plaintiffs'  attorney 
stated  that  this  part  of  the  agreement  was  not  included  in 
the  stipulation,  because  he  did  not  think  this  was  neces- 
sary.   Defendant  denied  that  he  ever  promised  or  inti- 
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mated  that  he  would  not  permit  a  bath-house  in  the  base- 
ment. There  w;a8  also  testimony  upon  this  point  by  one  of 
the  plaintiffs,  but  his  testimony  was  not  clear,  and  was  in 
answer  to  leading  questions  in  the  form  of  conclusions  of 
law. 

This  is  an  appeal  in  equity.  The  rule  is:  "A  valid 
agreement  in  restraint  of  trade  must  be  established  by 
clear  and  satisfactory  proof  to  warrant  a  court  in  restrain- 
ing its  breach  by  injunction."  Roberta  v.  Lemont,  73  Neb. 
365.  HalVs  Appeal,  60  Pa.  St.  458;  Klaff  v.  Pratt,  117  Va. 
739. 

The  finding  upon  appeal  is  that  plaintiffs  have  not 
shown  by  clear  and  satisfactory  proof  that  they  are  en- 
titled to  the  relief  sought  in  this  action.  The  judgment  is 
therefore 

I^EVERSED  AND  DISMISSED. 

MoERissBY,  C.  J.,  and  Letton,  J.,  not  sitting. 


State,  ex  rel.   May  Wookey,  appellee,  v.   Ownib  L. 

eufritz,  appellant. 

Filed  Novembeb  17,  1916.    No.  18984. 

1.  DlYoree:  Custody  of  Childben:  Decree:  ErFEcr.  Where,  apon 
granting  a  divorce,  the  court  in  its  judgment  assigns  the  custody 
of  the  children  to  one  of  the  parties,  such  disposition  wiU  control 
until  the  Judgment  making  it  is  modified  by  the  court  upon  prop- 
er application,  and  cannot  be  disregarded  in  a  subsequent  pro- 
ceeding by  habeas  corpus  to  obtain  possession  of  the  children. 

2.  Habeas  Corpus:  Custody  of  Children.  In  a  proceeding  in  habeas 
corpus  to  obtain  the  custody  of  minor  children,  if  it  appears  that 
when  the  application  for  the  writ  was  made  the  children  were  not 
detained  by  the  respondent,  but  were  in  the  custody  and  control 
of  the  Juyenile  court,  no  judgment  should  be  rendered  against  him. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart^  Judge.    Reversed  and  dismissed. 
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Frederick  Shepherd,  for  appellant. 

Adams  <&  Jeary,  contra. 

• 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Lancaster  county  in  a  habeas  corpus  proceeding 
brought,  on  the  relation  of  one  May  Wookey,  to  obtain  the 
enstody  of  Valda  and  Oreta  Elifritz^  minor  daughters  of 
the  relator  and  respondent,  Ownie  L.  (sometimes  called 
Joy)  Elifritz. 

The  record  discloses  that  the  relator  and  respondent 
were  divorced  by  a  decree  of  the  district  court  for  Nuckolls 
county  rendered  on  February  8,  1913,  in  which  the  relator 
herein  was  plaintiff  and  the  respondent  herein  was  the 
defendant.  The  decree  gave  the  custody  of  the  children  to 
the  father,  and  the  district  court  retained  control  of  them 
for  further  orders,  in  compliance  with  section  1578,  Rev. 
St.  1913. 

It  appears  that,  after  the  expiration  of  six  months  from 
the  date  of  the  decree,  respondent  was  married  to  a  Miss 
Fairbanks,  with  whom  he  is  living  as  a  present  wife; 
and  the  relator,  about  the  same  time,  was  married  to 
one  Wookey,  with  whom  she  was  residing  at  the  home 
of  his  father  near  Fairbury  at  the  time  when  this  cause 
was  tried. 

It  also  appears  from  the  record  that  the  foregoing  decree 
of  divorce  remains  in  full  force  and  effect,  is  unreversed  and 
unmodified,  and  no  appeal  was  taken  therefrom.  It  is  thus 
shown  by  this  collateral  proceeding  that  the  trial  court  in 
effect  partly  set  aside  and  held  for  naught  the  decree  of  the 
district  court  for  Nuckolls  county,  and  changed  the  custody 
of  the  children  named  in  that  decree  from  the  father,  who 
was  without  fault,  to  the  custody  of  the  relator,  who  was 
found  by  that  decree  to  be  unfit  to  have  the  care  and 
custody  of  them. 

It  is  contended  by  the  respondent  that  this  was  rever- 
sible error;   that  the  district  court  of  one  county  should 

100  Neb.— 21 
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give  full  faith  and  credit  to  the  decrees  of  the  district 
courts  of  other  counties  until  they  are  set  aside  in  proper 
proceedings,  and  that  such  proceedings  is  not  habeas 
corpus. 

In  Hoffman  v.  Hoffman,  15  Ohio  St.  427,  it  was  said: 
**Where  a  court  of  common  pleas,  on  rendering  a  decree  of 
divorce,  further  decree  the  ^custody,  care,  and  control'  of 
the  minor  children  of  the  marriage  to  one  of  the  parties,  a 
probate  court,  while  such  decree  remains  in  force,  cannot 
as  between  the  parties  to  the  decree,  legally  interfere  with 
the  custody  so  decreed,  either  by  habeas  corpus  or  letters 
of  guardianship." 

"Where,  upon  granting  a  divorce,  the  court,  in  its  judg- 
ment, assigns  the  custody  of  the  children  to  one  of  the 
parties,  such  disposition  of  the  children  will  control,  until 
the  judgment  making  it  is  modified  by  the  court,  upon  pro- 
per application,  ^nd  cannot  be  disregarded  in  a  subsequent 
proceeding  by  habeas  corpus,  to  obtain  possession  of  the 
children."  Williams  v,  Williams,  13  Ind.  523.  Sullivan  v. 
Learned,  49  Ind.  252. 

In  Jennings  v.  Jennings,  56  la.  288,  it  is  said :  "Where 
the  decree  in  an  action  for  divorce  awards  the  custody  of  a 
child  to  one  parent,  it  cannot  be  transferred  to  the  other  in 
a  collateral  action,  but  only  by  a  change  in  the  decree, 
obtained  by  direct  proceedings  for  that  purpose." 

In  McNees  t\  McNees,  30  S.  W.  207  (97  Ky.  152),  it  was 
held:  "An  action  by  a  divorced  wife  against  her  former 
husband,  to  recover  for  the  care  of  a  child  given  into  her 
custody  by  the  order  granting  the  divorce,  should  be 
brought  in  the  court  in  which  such  order  was  made." 

In  Karren  v,  Karren,  25  Utah,  87,  it  was  held:  "Sub- 
sequent changes  may  be  made  in  a  decree  for  divorce  in 
respect  to  the  disposal  of  the  children  or  the  distribution 
of  the  property.  Held,  that  such  changes  can  only  be 
granted  in  the  action  in  which  the  divorce  decree  was 
granted." 

In  Leming  v.  Sale,  128  Ind.  317,  it  was  held :  "The 
decree  in  a  divorce  suit  awarding  the  custody  of  a  child  to 
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one  of  the  parties,  fixes  the  status  of  the  child  as  between 
the  parties  until  modified  or  set  aside  for  cause  shown  by 
some  subsequent,  or  supplemental,  proceeding  in  the  same 
cause.'' 

Other  authorities  to  the  same  effect  are  Culwell  v. 
Pranks,  3  Ind.  T.  548;  Jordan  v.  Jordan^  4  Tex.  Civ.  App. 
559;  14  Cyc.  810;  Lee  v.  People,  53  Colo.  507;  Iforval  v. 
Zinsmaster,  57  Neb.  158;  EcJchard  v.  Eckhard,  29  Neb.  457. 

While  there  may  be  some  isolated  cases  holding  to  the 
contrary,  we  are  of  the  opinion  that  the  views  expressed 
in  the  foregoing  cases  from  which  excerpts  have  been 
given  are  correct. 

It  is  contended  on  the  part  of  the  relator  that  there  has 
been  such  a  change  in  conditions  since  the  rendition  of  the 
decree  of  divorce  that  the  trial  court  was  justified  in  ren- 
dering the  judgment  appealed  from.  If  such  is  the  case, 
that  fact  should  have  been  alleged  and  shown  in  an  appli- 
cation to  the  court  which  rendered  the  decree. 

It  is  further  urged  that  it  was  inconvenient  for  the 
relator  to  go  to  Nuckolls  county  to  present  her  application ; 
but  it  may  be  said  that  it  was  just  as  inconvenient  for  her 
to  come  to  Lancaster  county  from  her  home  in  Jefferson 
county  to  make  the  application  in  this  case  as  it  would 
have  been  for  her  to  go  to  Nuckolls  county  to  obtain  a 
modification  of  the  decree. 

The  respondent  further  contends  that  at  the  time  when 
the  relator  filed  her  petition  for  the  writ  of  habeas  corpus, 
and  when  the  case  was  tried,  he  had  neither  the  possession 
of  his  children  nor  their  custody,  and  therefore  the  writ 
should  not  have  been  awarded.  The  facts,  as  shown  by  the 
record,  are  that  the  relator  had  the  custody  of  the  children 
before  the  writ  was  issued;  that  the  respondent  had  de- 
manded that  she  return  them  to  him,  which  she  had  refused 
to  do;  that  she  had  placed  them  in  the  detention  home  at 
Lincoln,  Nebraska,  under  the  order  of  the  district  court, 
vhere  they  were  when  the  judgment  complained  of  was 
rendered.  In  such  case  they  could  not  be  taken  by  habeas 
corpus. 
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We  decline  to  discuss  the  merits  of  the  case  so  far  as 
they  relate  to  the  welfare  of  the  children,  for  that  question 
should  be  determined  by  the  court  which  rendered  the  de- 
cree of  divorce,  on  an  application  to  modify  the  same. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  dismissed. 

Revbbsed  and  dismissed. 
Sedgwick^  J.,  not  sitting. 


State,  ex  eel.  P.   R.  Halligan,  County  Attorney,  ap- 
pellant, V.  M.  P.  Clary  et  al.,  appellees. 

Filed  November  17,  1916.    No.  19045. 

Counties:  Change  of  Boundaries.  Where  it  has  been  attempted  to 
change  the  county  boundary  of  an  unorganized  county  by  a  void  act 
of  the  legislature,  and  the  adjoining  county  has  taken  over  that 
portion  of  territory  excluded  by  the  void  act,  and  has  exercised 
Jurisdiction  over  such  territory  for  many  years  without  any  at- 
tempt being  made  to  prevent  it,  has  levied  and  collected  taxes 
thereon,  organized  voting  precincts  where  the  votes  of  the  inhab- 
itants have  been  cast  and  counted  by  its  officers,  organized  school 
districts  and  conducted  schools  since  its  organization,  has  exe^ 
cised  all  of  the  functions  of  county  government  within  the  dis- 
puted strip,  and  the  state  government  has  recognized  the  line  fixed 
by  the  void  act  for  more  than  ten  years,  the  court,  in  the  exercise 
of  sound  public  policy,  will  refuse  to  change  such  boundary  line. 

Appeal  from  the    district    court  for    Garden  county: 
Ralph  W.  Hobart,  Judge.  Affirmed. 

Wilcox  d  Halligan  and  P,  R,  Halligan,  for  appellant 

H.  J.   Curtis,  F.   E.   WilUams    and  R.   F.   William, 
contra. 

Baenes,  J. 

This  is  an  appeal  from  the  judgment  of  the  distrin 
court  for  Garden   county  in   a  proceeding  in   qiio  war 


i 
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ranto  by  which  the  county  attorney  of  Arthur  county 
sought  to  have  the  state  oust  the  officers  of  Garden 
county  from  exercising  jurisdiction  over  a  strip  of  land 
lying  between  the  twenty-fifth  degree  of  longitude  west 
from  Washington  and  the  range  line  between  ranges 
40  and  41  west  of  the  sixth  P.  M.,  which  the  legislature 
of  1895  (Laws  1895,  ch.  23)  defined  as  the  west  line 
of  Arthur  county,  said  strip  of  land  being  about  3 
miles  in  width  and  24  miles  long.  The  trial  court 
found  for  the  defendants  and  dismissed  the  proceeding. 
The  plaintiff  has  brought  the  case  to  this  court  for  re- 
new. 

Appellant  contends  that  the  district  court  erred  in 
the  holding  that  the  boundary  line  between  Garden 
county  and  Arthur  county  was  the  range  line  between 
ranges  40  and  41  west  of  the  sixth  P.  M.  This  conten- 
tion is  based  largely  on  the  proposition  that  the  legis- 
lative act  of  1895  defining  the  boundaries  of  Arthur 
county  is  unconstitutional.  The  fact  that  the  act  of 
1893  was  a  void  act  may  be  conceded ;  but,  notwithstand- 
ing that  fact,  it  appears  that  in  1887  the  legislature 
passed  an  act  creating  Arthur  county  and  defining  its 
boundaries.  At  that  time  Arthur  county  was  unorganized 
territory,  and  was  attached  to  McPherson  county  for 
election,  judicial  and  revenue  purposes.  On  the  16th 
day  of  August,  1913,  Arthur  county  was  duly  organized 
nnder  the  provisions  of  an  act  passed  by  the  legislature 
of  that  year.  The  record  shows  that  in  1888  Deuel 
county  was  created  out  of  the  east  part  of  Cheyenne 
county,  and  the  twenty-fifth  degree  of  longitude  west 
from  Washington  was  defined  as  the  east  boundary 
line  of  Cheyenne  county.  It  further  appears  that  at 
that  time  the  twenty-fifth  degree  of  longitude  west  from 
Washington  had  not  been  surveyed,  marked  out,  or  es- 
tablished upon  the  ground,  but  the  range  line  between 
40  and  41  was  thought  to  be  such  meridian  line.  Gar- 
den county  was  formed  out  of  the  east  part  of  Deuel 
county,  and,  at  the  time  Arthur  county  was  created  and 
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its  boundary  defined,  the  twenty-fifth  degree  of  longitude 
west  from  Washington  was  an  unknown  and  imaginary 
line.  No  attempt  was  made  by  anyone  to  have  it  sur- 
veyed, determined  and  marked  upon  the  ground  until 
about  the  year  1912,  when  the  county  of  McPherson,  to 
which  Arthur  county  had  been  attached  for  revenue, 
judicial  and  election  purposes,  caused  the  survey  to 
be  made  and  marked  by  monuments,  which  survey  es- 
tablished the  location  of  the  twenty-fifth  degree  of  long- 
itude west  from  Washington.  At  the  time  McPherson 
county  had  the  twenty-fifth  degree  surveyed  and  marked, 
it  claimed  to  embrace  within  its  own  boundaries  the  en- 
tire county  of  Arthur  as  a  part  and  parcel  of  itself,  and 
the  monuments  placed  to  indicate  the  exact  location  of  that 
line  upon  the  face  of  the  earth  were  marked  on  the  west 
side  of  the  unorganized  territory  attached  to  McPherson 
county.  This  survey  was  made  at  the  instance  of  Mc- 
Pherson county,  and  that  county  furnished  the  monu- 
ments. That  was  the  first  step  by  the  state,  or  any  one, 
to  establish  and  mark  the  twenty-fifth  degree  of  long- 
itude upon  the  face  of  the  earth,  and  was  taken  in  April, 
1912,  17  years  after  the  passage  of  the  act  of  1895,  and 
24  years  after  Arthur  county  was  created  by  the  legisla- 
ture and  its  boundaries  defined.  Before  this  line  was 
surveyed  and  marked,  no  person  traveling  westward 
through  Arthur  county  could  tell  where  that  county 
ceased  and  Chevenne,  Deuel  and  Garden  counties,  in 
their  succession,  began,  and,  while  that  knowledge  was 
wanting,  the  legislature,  in  1895,  sought  to  remedy  the 
difficulty  by  redefining  and  fixing  the  west  line  of  Arthur 
county  as  the  line  between  ranges  40  and  41  west  of  the 
sixth  P.  M.,  and,  whether  the  act  was  legal  or  not,  it  was 
sensible  and  practical,  and  a  recognition  by  one  of  the  co- 
ordinate branches  of  the  state  government  of  that  line  as 
the  west  boundary  line  of  Arthur  county  and  the  east 
boundary  line  of  Deuel  county.  After  the  passage  of  the 
act  of  1895  the  state  recognized  the  range  line  as  the  west 
line  of  Arthur  county  and  the  east  boundary  of  Cheyenne, 
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Deuel  and  Garden  counties.    This  is  evidenced  by  the  fact 
that  the  department  of  public  lands  and  buildings  caused 
the  state  school  lands  within  the  strip  to  be  surveyed, 
and  caused  the  commissioners  of  Deuel  county    to  ap- 
praise those  lands  for  rental  purposes.     On  August  9, 
1899,  section  36,  in  township  17,  range  41,  was  leased,  and 
this  lease  was  transferred  to  L.  F.  Fairchilds  on  Novem- 
ber 16,  1908,  according  to  the  transcript  of  the  records 
of  Deuel  county  made  for  Garden  county  after  its  organ- 
ization.   The  record  of  that  section  of  school  lands  also 
applies  to  section  36,  township  18,  range  41>  and  section 
36,  township   19,  range  41,  and  section  36,  township  20, 
range  41,  which  were  leased,  and  the  rentals  on  the  leases 
were  paid  in  Garden  county  after  its  organization  and 
remitted  to  the  commissioner  of  public  lands  and  build- 
ings.    These  school  lands  were  reappraised  by  the  board 
of  commissioners  of  Deuel-  county,  and  the  appraisement 
returned  to  the  commissioner  of  public  lands  and  build- 
ings in  November,  1907.    When  the  legislature  passed  the 
act  of  1895,  it  recognized  the  range  line  as  the  boundary 
line  between  these  counties,  and  every  time  the  legisla- 
ture has  spoken  upon  the  question  since  that  time  it  has 
given  recognition  to  it  as  the  boundary  line.    Again,  the 
commission  created  by  the  legislature  of  1911  to  revise 
the  laws  of  Nebraska  recognized  the  range  line  as  the 
boundary  line  in  its  report  upon  revision  of  the  laws, 
and  the  legislature  in  adopting  the  report  approved  that 
recognition.     The     persons    authorized    to    compile    the 
statutes  recognized  the  act  of  1895  as  giving  the  true  west 
boundary  of   Arthur    county,  and    every    volume  of  the 
statutes  compiled  and  annotated  since  1895    will  show 
that  fact.    The  state  treasurer  has  accepted  from  Garden 
county  state  taxes  assessed  against  property  on  the  strip 
of  land  in  controversy.     The  state  auditor  has  certified 
.  to  the  clerk  of  Garden  county  each  year  the  lands  in  the 
disputed  strip  which  have  become  subject  to  patent  and 
thereby  taxable.     In  fact,  there   is  no  evidence  that    the 
state,  or  any  officer  of  the  state,  ever  in  any  way  recog- 
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nized  either  McPhersou  or  Arthur  county  as  haying  any 
jurisdiction   over  the  territory  in   question. 

Conceding  the  act  of  1895  to  have  been  unconstitutional, 
it  appears  that  it  was  for  years  treated  as  a  valid  act,  and 
Garden  county,  under  color  of  law,  after  its  organization, 
proceeded  to  collect  the  taxes  assessed  against  the  inhab- 
itants residing  on  the  strip  of  land  in  controversy.  School 
districts  have  been  organized  and  schools  conducted 
thereon  as  school  districts  of  Garden  county;  deeds, 
contracts  and  mortgages  given  to  and  by  the  inhabitants 
residing  on  the  strip  have  been  recorded  in  Garden  county 
by  the  county  officers:  voting  precincts  have  been  organ- 
ized and  the  votes  cast  by  the  residents  on  that  strip  have 
been  returned  to  and  counted  by  the  public  officers  of 
Garden  county.  It  would  lead  to  needless  expense  and 
confusion  and  would  be  against  public  policy  to  now  hold 
that  the  twenty-fifth  degree  of  longitude  west  from  Wash- 
ington is  the  boundary  line  between  Arthur  and  Garden 
counties.  To  so  hold  would  dismember  farms  and  place 
parts  of  them  in  different  counties,  and  that  without  re- 
gard to  section  lines  as  established  by  government  surveys, 
without  any  substantial  benefit  to  the  public  or  the  in- 
habitants of  Arthur  county.  It  therefore  seems  clear  that 
the  district  court  did  not  err  in  its  finding  and  judgment 
State  V,  McLean  County,  11  N.  Dak.  356;  People  v.  May- 
nard,  15  Mich.  463 ;  Jameson  v.  People,  16  111.  257 ;  Rum- 
sey  V,  People,  19  N.  Y.  41;  High.,  Extraordinary  Legal 
Remedies  (3d  ed.)  sec.  686. 

In  State  v.  City  of  Des  Moines,  96  la.  521,  31  L.  R.  A. 
186,  it  was  held  that  the  equitable  claim  of  a  city  to  juris- 
diction over  territory  which  a  void  statute  has  declared 
to  be  annexed  to  it  will  not  be  disturbed  at  the  instance 
of  the  state  without  any  suggestion  of  anticipated  benefits 
by  so  doing,  where  for  more  than  four  years  the  city  haa 
exercised  authority  over  such  territory. 

In  People  v.  Altura^  County,  6  Idaho,  418,  44  L.  R.  A. 
122,   which   was  an   action    in  quo  vxirranio  to   exclude 
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Blaine  county  from  the  exercise  of  municipal  powers 
within  the  boundary  fixed  by  the  act  creating  such  county, 
it  was  held  that  the  people  residing  within  the  territory 
embraced  within  Blaine  county  having  repeatedly  recog- 
nized the  existence  of  the  county,  held  general  elections 
therein,  participated  in  by  the  electors  generally,  elected 
county  and  precinct  officers,  levied  and  collected  taxes, 
assumed  debts  of  its  predecessors,  funded  a  large  indebt- 
edness, brought  suits  as  a  county  against  other  counties, 
and  recovered  large  sums,  and  exercised  all  the  powers 
and  functions  of  a  county  government  for  a  period  of 
nearly  four  years,  under  such  circumstances  the  court 
would  decline  to  examine  into  the  manner  of  the  passage 
of  the  act  creating  the  county. 

It  is  therefore  apparent  that  the  trial  court  was  not 
without  authority  for  its  findings  and  judgment,  of  which 
the  appellant  complains.  It  is  true  that  the  record  dis- 
closes that  some  few  persons  residing  on  the  disputed 
territory  paid  taxes  to  the  authorities  of  McPherson 
county,  and  that  sometimes  the  question  of  the  jurisdiction 
of  Arthur  county  over  the  territory  in  dispute  was  dis- 
cussed; but  the  great  weight  of  the  testimony  shows  that 
nearly  all  the  inhabitants  residing  on  the  disputed  strip 
fully  recognized  the  authority  of  Garden  county  over  that 
territory. 

We  therefore  conclude  that  the  judgment  of  the  district 
court  was  right,  and  it  is  in  all  things 

Affirmed. 
Sedgwick^  J.,  not  participating. 
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Abraham  Summer  et  al.,  appellants,  v.  P.  K.   Hoff- 
man^ APPELLEE. 

Filed  Novbmbeb  17»  1916.    No.  19082. 

Jadgment:  Res  Judicata.  Where  a  second  action  for  conyerslon  Is 
brought  on  the  same  facts  declared  on  in  a  former  suit  between 
the  same  plaintiffs  and  one  of  the  defendants  in  the  former  case, 
a  Judgment  in  the  former  suit  in  favor  of  all  the  defendants  and 
against  the  plaintiffs  is  a  complete  bar  to  the  prosecution  of  the 
second  action. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes^  Judge.  Affirmed. 

Muldoon  &  Gihhs,  for  appellants. 

Wilcox  d  Halligan,  contra. 

Barnes^  J. 

This  action  was  commenced  in  the  district  court  for 
Lincoln  county  against  the  defendant  to  recover  the  dam- 
ages which  plaintiff^  alleged  they  had  sustained  by  the 
conversion  of  certain  cattle  on  which  plaintiffs  had  two 
unpaid  mortgages  securing  two  promissory  notes  given 
for  the  purchase  price  of  the  cattle  above  mentioned.  The 
petition  was  in  the  usual  form  and  stated  a  cause  of  action. 
The  defendant,  by  his  answer,  alleged  that  plaintiffs  had 
commenced  an  action  for  the  conversion  of  the  same  iden- 
tical cattle  described  in  the  mortgages,  and  in  his  petition, 
in  the  instant  case,  against  the  defendant,  and  had  joined 
with  him  as  co-defendants  one  John  H.  Nagel,  John  Doe, 
whose  real  name  is  unknown,  and  Clay  Robinson  &  Com- 
pany; that  in  the  former  action  issues  were  joined  and  a 
trial  was  had  to  a  jury  in  the  district  court  for  Lincoln 
county.  It  was  further  alleged  in  defendant's  answer  that 
upon  the  evidence  and  the  instructions  of  the  court  in 
that  suit  the  jury  returned  a  verdict  for  this  defendant 
and  all  of    his  codefendants;    that  judgment  was  duly 
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rendered  for  the  defendants  on  the  verdict ;  that  plaintiif's 
motion  for  a  new  trial  was  overruled,  and  no  appeal  was 
ever  taken;  that  the  judgment  thus  rendered  remains  in 
full  force  and  effect,  unsatisfied  and  unmodified  in  any 
respect  Other  matters  were  pleaded  in  defendant's 
answer;  which  need  not  be  referred  to  in  this  opinion. 
In  the  instant  case  defendant  filed  a  motion  for  a  judg- 
ment in  his  favor  on  the  pleadings.  The  motion  was 
sustained,  and  judgment  was  so  rendered.  The  plaintiffs 
have  brought  the  case  here  by  appeal. 

The  appellants  contend  that  this  was  a  different  cause 
of  action j  and  the  judgment  in  the  former  case  is  not  a  bar 
to  their  right  to  maintain  the  present  suit.    The  question 
to  be  determined  on  this  appeal  requires  an  examination 
of  plaintiffs'  petition  and  the  record  in  the  former  suit, 
which  is  set  forth  in  full  in  the  defendant's  answer.  From 
an  examination    of  this  record   it  seems   clear  that    the 
petitions  in  the  two  cases  are  identical,  with  the  exception 
of  the  date  of  tbe  alleged  conversion.    In  the  former  case 
the  same  cattle  are  described,  the  same  mortgages    and 
notes  are  set  forth,  and  the  only  difference  alleged  is  in 
the  dates  when  the  alleged  conversion  took  place,  by  the 
defendants  herein,  John  Doe  and  Clay  Robinson  &  Com- 
pany, while  in  this  suit  it  was  alleged  that  the  defendant 
alone  was  guilty  of  the  conversion,  which  is  alleged  at  a 
subsequent  date  for  the  evident  purpose  of  avoiding  a  plea 
of  former  adjudication.     From  reading  the  proceedings 
which  are  set  forth  in  full  in  defendant's  answer,  it  ap- 
pears that  in   the  former  suit  the  same  issues  were  pre- 
sented as  those  in  the  present  case.     Upon  those  issues 
the  jury  were  fairly   instructed,  and  thereupon  they  re- 
turned their  verdict  for  all  of  the  defendants.     The  rule 
in  such  case  is  that  where  the  second  suit  is  upon  the  same 
claim  or  demand  as  the  first,  and  between  the  same  parties, 
the  judgment  in  the  former  is  conclusive  in  the  latter  as 
to  any  issues  which  were  tried,  or  which  might  have  been 
presented,  in  the  former  suit.     Schlemme  t\  Omaha  Gas 
Mfg.  Co.,  4  Neb.  (Unof.)  817;    Battle  Creek  Valley  Bank 
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V.  Collins^  3  Neb.  (Unof.)  38;  Yates  v.  Jones  Nat  Bank, 
74  Neb.  734 ;  Trainor  v.  Maverick  Loan  d  Trust  Co,,  92 
Neb.  821;  Agnew  v.  Montgomery,  72  Neb.  9. 

In  Blondin  v.  Brooks,  83  Vt.  472,  it  was  said :  "It  is  no 
objection  to  the  application  of  the  rule  of  res  judicata 
that  the  parties*to  the  former  action  include  some  who  are 
not  joined  in  the  subsequent  action,  nor  the  converse,  as 
the  rule  is  applicable  to  all  who  were  parties  to  both 
actions." 

After  a  careful  examination  of  the  record,  we  conclude 
that  the  finding  of  the  district  court  was  right,  and  the 
judgment  complained  of  is 

Affirmed. 

Letton^  J.,  not  sitting. 


State,  ex  rel.  J.  F.  Vannatter,  appellant,  v.  Kenneth 

W.  McDonald,  appellee. 

Filed  November  17,  1916.    No.  19610. 

County  Attomesrs:  Pbosecutions.  It  is  not  the  duty  of  a  county  at- 
torney to  appear  and  prosecute  one  who  is  charged  with  an  alleged 
violation  of  a  village  ordinance,  where  the  prosecution  is  not  based 
on  the  violation  of  any  law  of  the  state. 

Appeal  from  the  district  court  for  Morrill  county: 
Ralph  W.  Hobart,  Judge.  Affirmed. 

F.  E.  Williams,  for  appellant. 

Kenneth  W.  McDonald,  pro  se. 

Barnes,  J. 

This  was  an  application  for  a  writ  of  mandamus  to  re- 
quire the  respondent,  as  county  attorney  of  Morrill  county, 
to  prosecute  one  Anton  Cernak  for  an  alleged  violation 
of  the  provision  of  ordinance  No.  10  of  the  village  of 
Bridgeport,  in   said  county.    The  district  court  allowed 
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an  alternative  writ,  and  on  the  return  thereto,  after  a  hear- 
ing, the  court  rendered  judgment  for  the  respondent  and 
dismissed  the  relator's  petition.    The  relator  has  appealed. 

The  ordinance  alleged  to  have  been  violated  provides 
that  it  shall  be  unlawful  for  any  person  or  persons  to  dis- 
turb the  peace  and  good  order  of  the  village  of  Bridgeport 
by  making  any  loud  or  unusual  noise  within  the  limits  of 
said  village,  or  fighting  or  threatening  to  fight,  or  by 
offensive  or  indecent  exposure  of  the  person,  or  by  being 
intoxicated  on  any  street  or  other  public  place,  or  in  any 
private  place,  or  by  using  any  obscene,  loud  or  profane 
language  in  any  street  or  other  public  place  in  said  village, 
to  the  annoyance  of  any  person  therein.  It  also  provides 
that  any  person  or  persons  guilty  of  violating  any  of  the 
provisions  of  the  ordinance  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  less  than  f  1  or  more  than  f  10  and 
costs  of  prosecution,  and  shall  stand  committed  until  such 
fine  and  costs  are  paid. 

In  disposing  of  the  case  the  trial  court  made  the  foUow- 
hig  finding:  "(6)  The  court  further  finds  that  it  is  not 
a  duty  imposed  upon  the  defendant  as  county  attorney  to 
prepare,  sign,  verify  and  file  such  complaint  as  demanded 
by  the  plaintifif,  and  to  api)ear  and  prosecute  the  same  in  the 
name  of  the  state  of  Nebraska  in  a  court  having  juris- 
diction thereof  for  the  violation  of  said  ordinance,  or 
any  ordinance  of  the  said  village  of  Bridgeport,  and  that 
the  defendant  was  justified  in  refusing  to  prepare,  sign, 
verify  and  file  said  complaint  under  the  ordinance  of  the 
said  village  of  Bridgeport,  and  therefore  finds  that  the 
peremptory  writ  of  mandamus  should  be  refused,  and 
that  the  petition  of  the  relator  should  be  dismissed  at 
his  cost." 

This  finding  of  fact  correctly  disposes  of  the  relator's 
contentions.  The  ordinance  in  question  is  no  part  of  the 
general  laws  of  this  state,  but  is  a  municipal  regulation 
adopted  by  the  village  of  Bridgeport  to  conserve  the  peace 
and  good  order  within  the  village  limits.  It  provides  no 
punishment  for  its  violation  other  than  a  fine,  and  cannot 
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be  said  to  be  oue  of  the  public  criminal  laws  of  the  state. 
Neither  the  state  nor  the  county  is  liable  for  the  costs  in- 
curred in  the  prosecution  for  its  violation.  Sutton  v. 
McConnell,  46  Wis.  269;  Chafin  v.  Waukesha  County, 
62  Wis.  463;  State  v.  Orove,  77  Wis.  448;  State  v.  Lee, 
29  Minn.  445 ;  State  v.  Robitshek,  60  Minn.  123,  33  L.  R.  A. 
33.  It  appears  by  the  notes  to  State  v.  Rohitshek,  33  L.  R. 
A.  33,  that  the  great  weight  of  authority  sustains  this 
view. 

The  relator  contends  that  because  Cemak  was  claimed 
to  have  been  intoxicated  within  the  limits  of  the  village, 
under  the  provisions  of  section  3872,  Rev.  St.  1913,  he  was 
guilty  of  a  misdemeanor,  and  the  respondent  was  re- 
quired to  appear  and  prosecute  the  case.  The  answer 
to  this  contention  is  that  it  was  sought  to  compel  the  re- 
spondent to  appear  and  prosecute  for  a  violation  of  the 
village  ordinance,  and  not  for  a  violation  of  section  3872, 
supra. 

It  is  further  contended  that  under  the  law  announced  in 
City  of  Brovyrwille  i\  Cook,  4  Neb.  101,  it  was  the  duty  of 
the  respondent  to  prosecute  Cernak.  As  we  view  that  de- 
cision, but  two  questions  were  there  considered:  (1)  Had 
the  village  of  Brownville  the  power  to  pass  the  ordinance 
under  which  the  prosecution  was  commenced?  (2)  Should 
the  prosecution  have  been  conducted  in  the  name  of  the 
municipality  or  in  the  name  of  the  people  of  the  state  of 
Nebraska?  The  question  here  presented  was  not  con- 
sidered in  that  case. 

Section  5597,  Rev.  St.  1913,  provides:  "Each  county 
attorney  shall  appear  on  behalf  of  the  state  before  any 
magistrate,  and  prosecute  all  complaints  made  in  behalf 
of  the  state  of  which  any  magistrate  shall  have  juris- 
diction, and  he  shall  appear  before  any  magistrate  and 
conduct  any  criminal  examination  which  may  be  had 
before  such  magistrate  and  shall  also  prosecute  all  civil 
suits  before  such  magistrate  in  which  the  state  or  county 
is  a  party  or  interested."  The  duty  to  prosecute,  as  pre- 
scribed by  the  section  above  quoted,  relates  to  cases  where 
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tbe  charge  is  a  violation  of  the  public  laws  of  this  state, 
and  in  our  opinion  does  not  require  the  county  iattorney 
to  appear  and  prosecute  in  proceedings  for  a  violation  of 
village  ordinances. 
The  judgment  of  the  district  court  was  right,    and  is 

Affirmed. 

Sedgwick  and  Hamer^  JJ.,  not  sitting. 


G.  A.  Geanceb  Company,  appellant,  v.  Paris  O.  Cooper, 

APPELLEE. 

Filed  November  17.  1916.    No.  19643. 

Bales:  Descbiption  of  Pbopebtt:  Sufficiency:  Question  fob  Coubt  ob 
JuBT.  Whether  the  description  in  a  contract  of  conditional  sale, 
together  with  the  other  inquiries  which  the  contract  itself  suggests, 
is  sufficient  to  enable  third  persons  to  identify  the  property  is 
ordinarily  a  question  of  fact  for  the  Jury;  but,  where  only  one 
conclusion  can  reasonably  be  drawn  from  the  evidence,  it  is  a 
a  question  for  the  court 

Appeal  from  the  district  court  for  Dawes  county: 
William  H.  Westover,  Judge.  Reversed^  tcith  directions. 

Field,  Ricketts  d  Ricketts,  for  appellant. 

Earl  McDoicell  and  Fisher  d  Rooney,  contra. 

Barnes,  J. 

When  this  case  was  before  us  the  first  time,  the  judg- 
ment appealed  from  was  reversed  and  the  cause  was  re- 
manded. Crancer  Co.  v.  Cooper^  98  Neb.  153.  The  syl- 
labus is  as  follows : 

"1.  In  a  contract  of  conditional  sale  duly  filed  of 
record,  a  description  which  will  enable  a  third  person, 
aided  by  inquiries  suggested  by  the  instrument  itself,  to 
identify  the  property  is  sufficient. 

"2.  The  public  filing  of  a  contract  of  conditional  sale, 
in  the  county  wherein  the  purchaser  resides,  protects  the 
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seller,  though  the  former  removes  the  property  to  another 
county." 

When  the  case  came  on  again  for  trial,  by  stipulation 
of  the  parties,  it  was  submitted  to  the  court  without  a 
jury  on  the  same  record  and  the  same  evidence  adduced  on 
the  first  trial.  The  court  found  for  the  defendant  and 
rendered  his  judgment  accordingly,  and  the  plaintiff  has 
prosecuted  a  second  appeal. 

It  is  now  contended  that  the  court  below  erred  in  his 
finding  and  judgment  because  all  of  the  questions  involved 
in  the  controversy  were  conclusively  settled  by  our  former 
opinion,  which  has  become  the  law  of  the  case.  By  refer- 
ring to  our  opinion,  we  find  that  we  said,  after  passing  on 
the  sufficiency  of  the  record  to  establish  constructive  notice 
of  the  plaintiff's  ownership  of  the  piano  which  tvas  re- 
plevied that  this  was  a  question  for  the  jury.  The  statement 
that  the  question  was  one  for  the  jury  was  perhaps  mislead- 
ing as  applied  to  the  facts  of  this  case.  The  correct  rule 
which  it  was  intended  to  invoke  is  stated  in  Iowa  Savings 
Bank  v.  Dunning  d  Hartson^  37  Neb.  322,  cited  in  the  for- 
mer opinion:  "Whether  the  description  of  property  in  a 
chattel  mortgage  and  the  other  inquiries  which  the  mort- 
gage itself  suggests  are  sufficient  to  enable  third  persons 
to  identify  the  mortgaged  property  is  a  question  of  fact 
for  the  jury."  But,  like  all  issues  of  fact,  where  but  one 
conclusion  can  reasonably  be  drawn  from  the  evidence,  the 
question  is  one  for  the  court. 

In  the  case  at  bar,  the  evidence  showed  conclusively 
that  the  piano  replevied  was  the  one  sold  by  plaintiff 
to  the  Springers ;  that  plaintiff  never  sold  them  any  other 
piano ;  and,  with  the  single  exception  of  the  factory  num- 
ber of  the  instrument,  it  was  correctly  described  in  the 
conditional  sale  note  given  for  a  renewal  of  the  original 
one,  which  contained  the  correct  number.  Both  notes 
were  filed  and  recorded  in  the  records  of  Cheyenne  county, 
where  the  Springers  were  living  at  that  time.  It  follows 
that,  this  court  having  held  that  the  record  in  the  former 
appeal  was  sufficient  constructive  notice  of  the  plaintiff's 
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rights,  there  was  but  one  thing  for  the  trial  court  to  do, 
which  was  to  find  for  the  plaintiff,  and  render  his  judg- 
ment accordingly.  For  this  reason,  the  judgment  of  the 
district  court  is  reversed,  with  directions  to  render  judg- 
ment for  the  plaintiff. 

Reversed. 


In  re  Estate  of  Logan  Enyart. 
Katherine   Enyart,   appellee,   v.   Albert   F.   Enyart 

ET  AL.^   appellants. 

Filed  November  17,  1916.    No.  18966. 

1-  Appeal:  Admission  of  Evidence.  The  admission  of  incompe- 
tent evidence  in  a  case  tried  without  a  jury  does  not  furnish 
Srotmd  for  the  reversal  of  a  Judgment,  provided  that  there  is 
Bufflcient  competent  testimony  in  the  record  to  convince  this  court 
that  the  judgment  of  the  trial  court  is  right 

2.  HoBhand  and  Wife:  Antenuptial  Contbacts.  Courts  will  rigidly 
scrutinize  an  antenuptial  contract  apparently  unjust,  especially 
where  it  deprives  the  wife  of  her  interest  in  the  husband's  ^istate 
without  providing  for  her  in  case  she  survives  him. 

3- :  :   Validity:    Burden  of  Proof.    The  burden  is  upon 

tile  husband,  or  his  representatives,  to  show  that  an  antenuptial 
contract  apparently  unjust  to  the  wife  was  fairly  procured. 

*• :  :  .  In  view  of  the  close  and  confidential  re- 
lation existing  between  affianced  persons,  it  is  the  duty  of  the  pro- 
spective husband  to  make  a  full  and  fair  disclosure  of  all  material 
Cacta  relating  to  the  amount,  character  and  value  of  his  property, 
80  that  the  prospective  wife  may  have  sufficient  knowledge  upon 
which  she  may  exercise  her  judgment  whether  she  will  enter  into 
such  a  contract. 

5.  :   :    :    Burden  of  Proof.    Where  the  provision 

made  for  the  intended  wife  by  an  antenuptial  contract  is  grossly 
disproportionate  to  the  interest  in  the  prospective  husband's  estate 
which  the  intended  wife  would  acquire  by  operation  of  law  in  case 
a  marriage  took  place,  the  burden  rests  upon  those  claiming  the 

100  Neb.— 22 
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yalidity  of  the  contract  to  show  that  a  full  and  fair  disclosure  was 
made  to  her  before  she  signed  it  of  the  extent  and  value  of  the 
property,  or  that  she  was  aware  to  all  intents  and  purposes  of  the 
nature,  character  and  value  of  the  estate  which  she  was  relinquish- 
ing if  the  marriage  took  place. 

6.  :  :  ,    The  mere  fact  that  an  intended  wife  who 

signs  an  antenuptial  contract  knows  in  a  general  way  that  the 
husband  is  reputed  to  be  a  wealthy  man  and  to  own  farms  and  an 
interest  in  banks  is  not  sufficient  to  meet  the  requirements  of  the 
equitable  rule  of  fair  disclosure,  or  charge  the  wife  with  such 
knowledge  of  the  nature  and  value  of  his  property  as  to  render  an 
unfair  contract  binding  upon  her. 

7.  Parol  Evidence:  Admibsibilitt.  Where  a  contract  is  uncertain  and 
ambiguous  in  its  terms,  facts  may  be  received  in  evidence  to  show 
the  construction  placed  upon  it  by  the  parties. 

8.  Witnesses:  Ck>MPETENCT:  Pbivile3ged  Ck)HB(UNicATioNS.  Where 
checks  paid  to  the  wife  and  receipts  signed  by  her  for  annual 
payments  provided  for  in  an  antenuptial  contract  have  been  re- 
ceived in  evidence  on  behalf  of  the  representatives  of  the  deceased 
husband,  the  widow  may  testify  to  facts  with  reference  to  the  same 
transactions. 

9.  Wills:  Election.  A  statute  fixing  the  time  within  which  a 
widow  must  elect  whether  to  take  the  'provisions  made  for  her 
in  his  lifetime  by  her  husband  or  to  recover  her  dower  or  other 
provisions  made  for  her  by  statute  pertains  to  the  remedy,  and, 
if  the  widow  made  her  election  in  conformity  with  the  statute  in 
force  at  the  time  of  her  husband's  death  or  the  filing  of  her  elec- 
tion, this  is  sufficient 

10.  Husband  and  Wife:  Antenuptial  Contract:  Invalioitt.  Under 
the  facts  in  this  caee,  heldj  that  the  antenuptial  contract  in  ques- 
tion is  invalid  for  the  reasons  set  forth  in  the  opinion. 

Appeal  from  the  district  court  for  Otoe  county :  James 
T.  Begley^  Judge.  Afprvied. 

Jesse  L.  Root,  L.  F,  Jackson,  George  W,  Berge,  Matthew 
Gering,  John  C.  Watson,  W.  W.  Wilson  and  D.  W.  Liv- 
ingston, for  appellants. 

Paul  Jessen,  B.  F.  Good,  William  H.  Pitser  and  Edwin 
Zimmercr,  contra. 
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Letton,  J. 

Appeal  from  a  judgment  of  the  district  court  which 
affirmed  an  order  of  the  county  court  of  Otoe  county 
awarding  Katherine  Enyart,  the  widow  of  Logan  En- 
yart, an  allowance  of  |200  a  month  pending  the  settle- 
ment of  the  estate  of  her  deceased  husband.  The  appeal 
is  taken  by  the  administrator  and  the  heirs  and  devisees 
of  Logan  Enyart,  deceased.  The  question  as  to  whether 
such  allowance  should  be  made  has  been  made  by  the  par- 
ties to  depend  upon  the  validity  of  an  antenuptial  agree- 
ment entered  into  by  the  parties.  The  estate  of  the  de- 
ceased is  a  valuable  one,  and,  while  the  amount  involved 
in  the  present  issue  is  comparatively  small,  the  decision 
in  the  case  is  of  great  importance,  as  it  affects  the  disposi- 
tion of  much  valuable  property.  The  contract  is  as  fol- 
lows: 

"State  of  Nebraska.  1898  A.  D. 

"This  article  of  agreement  made  this  2d  day  of  April, 
1898,  by  and  between  Logan  Enyart  of  Otoe  county,  state 
of  Nebraska,  being  the  party  of  the  first  part,  and  Kather- 
ine Richardson  of  Otoe  county  and  state  of  Nebraska, 
being  the  party  of  the  second  part,  witnesseth : 

"That  the  aforesaid  parties  above  named  have  this  day 
mutually  agreed  to  enter  into  a  marriage  contract  for 
their  betterment,  for  their  own  social  happiness  during 
their  natural  lives,  until  death  separate  them,  to  be  sol- 
emnized by  marriage.  This  agreement  shall  be  construed 
both  in  law  and  equity  as  a  marriage  contract,  to  gov- 
ern both  parties.  It  is  made  in  lieu  of  any  dower  interest, 
claim  or  rights  of  whatever  name,  kind  or  nature  that 
might  arise  by  law  or  equity  from  a  marriage  between  the 
parties  above  named,  as  full  consideration  of  the  second 
party's  interest. 

"The  party  of  the  first  part  has  agreed  to  pay  to  the 
party  of  the  second  part,  to  her  only,  the  sum  of  $10,000 
(ten  thousand  dollars)  in  installments  of  (|500)  five  hun- 
dred dollars  annually  upon  the  anniversary  of  this  agree- 
ment.   It  is  further  agreed  that  the  party  of  the  second 
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part  shall  sign'  all  deeds  or  conveyances  requested  by  the 
party  of  the  first  part. 

"Now  it  is  expressly  understood  by  both  parties^  that 
the  above  sum  is  all  that  the  party  of  the  second  part  shall 
ever  claim  oflf  of  the  party  of  the  first  part  or  his  estate 
from  marriage. 

"This  agreement  shall  not  prevent  the  first  party  from 
giving  anything  by  check,  deed  or  bequest  that  he  may 
desire  to  the  party  of  the  second  part,  for  kindness,  love 
and  affection. 

"In  witness  whereof  the  said  parties  have  set  their 
hands  and  seals  the  day  and  year  first  written. 

"The  words  'to  her  only^  means  to  herself. 

"Logan  Enyart.  (Seal) 

"Katherine  Richardson.  (Seal) 
'Witness  as  to  the  signatures : 

'*J.  H.  Catron. 

"Geo.  W.  Hawke." 

This  contract  was  acknowledged  before  Mr.  Hawke, 
who  was  a  notary  public. 

Objections  to  the  claim  were  filed  in  the  county  court 
by  the  appellants,  which  set  forth  the  antenuptial  con- 
tract and  pleaded  that  it  was  valid ;  that  the  contract  was 
entered  into  in  contemplation  of  marriage,  for  the  pur- 
pose of  making  settlement  of  all  property  rights;  that 
17,500  has  been  paid  on  the  contract;  that  Enyart  gave 
to  his  wife  in  money  and  real  estate  before  his  death 
under  the  last  clause  of  the  agreement  property  of  the 
value  of  190,000;  and  gave  about  |40,000  worth  to  her 
daughter  and  grandson. 

By  reply  Katherine  Enyart  denies  that  the  conveyance 
and  gifts  to  her  were  made  under  and  in  pursuance  of  the 
contract;  denies  that  she  ever  received  or  retained  any 
benefits  under  it;  alleges  that  she  had  no  knowledge  of 
Enyart's  business  affairs  or  property  at  the  time  of  mar- 
riage more  than  that  he  was  able  to  comfortably  provide 
for  her,  and  that,  being  ignorant  of  her  rights,  and  hav- 
ing no  information  as  to  the  amount   and  value  of  his 
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property,  she  signed  the  contract;  that  at  the  time,  En- 
yart was  worth  nearly  |300,000  and  by  reason  of  the 
facts  she  was  defrauded  of  her  marital  rights ;  that  after- 
wards her  husband  contended  that  the  contract  relieved 
bim  of  any  obligation  to  support  her  and  other  members 
of  her  family;  that  the  contract  is  contrary  to  public 
policy  and  void;  that  the  money  paid  to  her  by  Enyart 
daring  his  life  had  been  spent  for  the  support  and  main- 
tenance of  the  family  and  the  furnishing  and  supplying 
his  home;  that  deeds  to  certain  real  estate  delivered  to 
her  w^hich  w^ere  placed  for  safekeeping  in  a  bank  at  Ne- 
braska City  were  altered  by  inserting  a  clause  that  they 
were  made  in  lieu  of  dower  in  Enyart's  estate,  which  clause 
was  inserted  subsequent  to  delivery,  and  without  her 
consent;  that  she  has  refused  to  accept  the  deeds  or  to 
claim  title  thereunder  with  said  clause  therein.  She  ten- 
ders these  deeds  to  the  administrator  "until  the  validity 
of  the  clause  which  was  placed  in  said  deeds,  without  her 
knowledge  or  consent,  can  be  determined."  She  also  ten- 
ders a  note  for  |10,000,  signed  by  Enyart,  payable  to  her- 
self, and  found  with  his  papers  after  his  death. 

A  number  of  assignments  of  error  are  relied  upon  for 
a  reversal  of  the  judgment  of  the  district  court.  The 
first  six  of  these  relate  to  the  alleged  errors  in  receiving 
incompetent  evidence.  The  remaining  assignments  are 
practically  embraced  within  the  contention  that  the  de- 
cree upon  the  evidence  should  have  been  for  the  appellants. 

The  assignments  of  error  with  regard  to  the  introduc- 
tion of  testimony  must  be  overruled.  We  have  repeatedly 
held  that  in  a  trial  before  a  judge  the  admission  of  incom- 
petent evidence  does  not  furnish  ground  for  the  reversal 
of  a  judgment,  provided  that  there  is  sufficient  competent 
testimony  in  the  record  to  convince  this  court  that  the 
judgment  of  the  trial  court  is  the  judgment  which  should 
have  been  rendered  upon  the  evidence.  Smith  v.  Garhe,  86 
Neb.  91;  Clark  Implement  Co.  v.  Wiltfariff,  87  Neb.  796; 
Kemmerling  t?.  State^  89  Neb.  98;  Smith  Bros.  v.  Wood- 
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ward,  94  Neb.  298.  This  is  practically  conceded  in  the 
brief  of  appellants. 

Does  the  evidence  justify  the  decree?  The  record  is 
very  voluminous,  consisting  of  nearly  2,000  typewritten 
pages.  The  printed  briefs  cover  369  pages.  Yet,  the  prin- 
ciples which  determine  the  case  are  few  and  simple.  We 
think  it  unnecessary  to  set  out  more  of  the  evidence  than 
its  substance  as  to  the  incidents  preceding  the  execution 
of  the  contract,  since  in  our  view  the  contract  itself,  when 
considered  in  connection  with  all  the  circumstances  of  its 
execution,  furnishes  sufficient  data  wherewith  to  test  its 
validity. 

In  1898,  at  the  time  of  the  marriage,  Logan  Enyart  was 
a  man  of  large  means,  owning  several  farms  and  a  great 
deal  of  other  property  in  this  and  other  states.  It  is  stip- 
ulated that  at  this  time  he  was  worth  about  |225,000.  His 
first  wife  died  in  March,  1896.  He  was  68  years  of  age, 
and  had  no  children.  It  was  his  custom  when  he  visited 
Nebraska  City,  near  which  the  farm  upon  which  he  resided 
was  situated,  to  make  his  headquarters  at  a  certain  hotel. 
The  appellee,  then  Katherine  Richardson,  was  living  at 
this  hotel,  where  her  husband  had  deserted  her.  She  was 
about  34  years  of  age,  and  had  a  daughter  about  15  years 
old.  It  was  necessary  for  her  to  support  herself  and  child. 
She  assisted  in  the  work  in  the  hotel,  and  was  treated  prac- 
tically as  one  of  the  family  of  the  proprietor.  She  lived  in 
the  hotel  for  about  two  years  after  her  husband  deserted 
her,  and  during  this  time  procured  a  divorce.  Part  of  the 
time  she  was  employed  in  a  millinery  store  and  in  a  dress- 
making shop,  but  she  worked  at  the  hotel  mornings  and 
evenings.  Enyart  and  the  hotel  proprietor  were  intimate 
friends,  and  when  he  came  to  the  hotel  he  often  was  served 
at  the  family  table,  where  Mrs.  Richardson  also  sat.  About 
a  year  before  the  marriage  the  parties  became  acquainted. 
After  several  months  time,  during  which  she  often  met 
Enyart  at  the  hotel,  Mrs.  Richardson  went  to  Auburn  to 
act  as  housekeeper  for  a  family  there.  She  was  gone  about 
six  months,  and  was  visited  by  Enyart  twice  while  there. 
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She  came  back  to  the  hotel  from  Auburn  about  a  week  or 
two  before  the  marriage,  announced  her  engagement,  and 
liyed  at  the  hotel  until  the  marriage  took  place. 

Two  days  before  the  marriage  Enyart,  using  a  form  book 
in  part,  dictated  to  Mr.  Catron,  a  business  associate  and 
confidential  friend,  who  reduced  it  to  writing,  the  essen- 
tial features  of  the  contract.  On  the  same  day,  at  Enyart's 
request,  Mr.  Catron  went  to  the  hotel  for  Mrs.  Richardson 
and  brought  her  to  his  own  home,  where  Enyart  was  wait- 
ing with  Mr.  Hawke,  the  notary,  who  was  also  a  close 
friend  of  his.  The  proposed  contract  was  read,  either  by 
her  or  to  her,  and  it  was  there  signed  by  both  parties. 

The  contract  was  kept  by  Mr.  Enyart,  and  was  filed  for 
record  in  December,  1902,  in  the  oflSce  of  the  register  of 
deeds  of  Otoe  county.  Enyart  died  on  November  9,  1912. 
He  made  two  wills  and  also  left  a  large  amount  of  valuable 
property  undisposed  of  by  will.  One  will  disposed  of  cer- 
tain property  in  Colorado  and  other  states  in  which  he  had 
apartuership  interest  with  his  brother,  A.  F.  Enyart.  The 
will  gave  the  brother  all  of  this  except  |5,000,  which  was 
directed  to  be  paid  to  the  widow.  The  other  will  gave  his 
interest  in  a  cattle  company  owning  2,840  acres  of  land  in 
Nebraska  to  six  persons,  Hazel  R.  Black,  Mrs.  Enyart's 
daughter,  being  one  of  them. 

Whether  an  antenuptial  contract,  by  virtue  of  which  one 
party  to  an  intended  marriage,  for  a  legal  consideration, 
parts  with  marital  rights  in  the  property  of  the  other,  may 
may  be  valid  and  a  bar  to  dower  has  been  settled  in  this 
state.  Rieger  v.  Schaible,  81  Neb.  33.  In  fact,  most  courts 
now  support  antenuptial  contracts  if  fairly  made.  Such 
instruments  frequently  tend  to  peace  and  happiness  by 
settling  questions  concerning  rights  of  property  which, 
especially  in  the  case  of  marriage  of  people  in  later  life 
having  children  of  a  former  marriage,  often  furnish 
grounds  of  irritation  and  friction  which  may  defeat  the 
very  puri)08e  of  the  union. 

CoMidering  the  facts  properly  in  evidence,  was  the  ante- 
nuptial contract  entered  into  between  Logan  Enyart  and 
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Katherine  Richardson,  at  the  time  it  was  made,  fair,  just, 
reasonable,  and  such  a  one  as  the  courts,  in  view  of  all  the 
circumstances  of  both  parties  at  that  time,  should  recog- 
nize and  enforce? 

In  Rieger  v.  tichaible,  81  Neb.  33,  49,  after  a  careful  ex- 
amination and  review  of  many  cases,  it  is  said :  "We  think 
the  rule  deducible  from  the  authorities  under  review  is  that 
in  equity  an  antenuptial  contract,  in  consideration  of  mar- 
riage and  the  release  by  each  party  of  all  interest  in  the 
property  of  the  other,  is  based  upon  a  sufficient  consider- 
ation as  to  both  parties,  when  each  is  the  owner  of  an  estate 
in  which  the  other  would  acquire  an  interest  by  reason  of 
the  marital  relations  but  for  the  antenuptial  agreement, 
and  is  sufficient,  when  equitable  and  fair  in  its  terms  and 
entered  into  in  good  faith,  to  constitute  an  equitable  bar  to 
dower.^'  The  opinion  quotes  21  Cyc.  1249 :  "An  antenup- 
tial agreement  wherein  the  intended  wife  releases  *all 
claims  against  the  estate  of  the  intended  husband 
although  valid  when  fairly  made,  will  be  most  rigidly 
scrutinized,  and,  if  the  circumstances  show  that  she  has 
been  deceived,  it  will  be  set  aside.' "  The  contract  was 
held  under  the  facts  in  evidence  to  be  valid,  but  the  court 
say:  "In  this  respect,  however,  and  before  passing  from 
this  branch  of  the  case,  it  might  be  well  to  state  that  a 
court  of  equity,  when  called  upon  to  consider  an  antenup 
tial  contract,  should  examine  and  construe  the  instrument 
in  the  light  of  the  circumstances  surrounding  that  partic- 
ular case,  and  enforce  or  annul  the  agreement  according  to 
the  facts  disclosed  in  the  case  before  it.  No  arbitrary  rule 
can  be  laid  down  which  would  apply  to  all  antenuptial 
agreements."  This  is  the  proper  rule,  to  which  we  adhere. 

While  there  are  decisions  of  courts  of  high  authority 
which  hold  that  marriage  alone  furnishes  a  full  and  suf- 
ficient consideration  for  the  release  by  an  intended  wife  of 
her  rights  of  dower  and  of  all  other  rights  she  would 
obtain  by  virtue  of  the  marriage  relation,  even  when  no 
provision  is  made  for  her  support  and  welfare  aftar  the 
death  of  the  husband,  yet  we  are  convinced  that  the  better 
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rule  is  laid  down  in  Rieger  v.  Schaihle,  supra.  This  is  the 
doctrine  laid  down  in  the  following  cases,  and  others  that 
could  be  cited :  Murdoch  v.  Murdoch,  219  111.  123 ;  Mines 
V.  Phee,  254  111.  60;  Simpson  v.  Simpson's  Eoe'rs,  94  Ky. 
586;  Tilton  v.  Tilton,  130  Ky.  281;  SUngerland  v.  Slinger- 
land,  115  Minn.  270;  In  re  Estate  of  Pulling,  93  Mich.  274. 

It  is  also  a  well-established  rjile  th^ft,  in  view  of  the  close 
and  confidential  relation  existing  between  affianced  per- 
sons, it  is  the  duty  of  the  prospective  husband  to  make  a 
full  and  fair  disclosure  of  all  material  facts  relating  to  the 
amount,  character  and  value  of  his  property,  so  that  the 
prospective  wife  may  have  sufficient  knowledge  upon 
which  she  may  exercise  her  judgment  whether  she  will 
enter  into  such  a  contract.  The  general  principle  was 
laid  down  in  Kline  v.  Kline,  57  Pa.  St.  120,  98  Am.  Dec. 
206,  by  Judge  Sharswood,  and  has  been  adopted  and  ap- 
plied in  many  cases.  Pierce  v.  Pierce,  71  N.  Y.  154 ;  Lamb 
V.  Lamhy  130  Ind.  273 ;  Murdoch  v,  Murdoch,  supra;  War- 
ner V.  Warner,  235  III.  448 ;  Simpson  v.  Simpson's  Ex'rs, 
Vipra;  SUngerland  v.  SUngerland,  supra;  Ranhin  v. 
Schierech,  166  la.  10. 

Where  the  provision  made  for  the  intended  wife  by  an 
antenuptial  contract  is  grossly  disproportionate  to  the 
interest  in  the  prospective  husband^s  estate  which  the  in- 
tended wife  would  acquire  by  operation  of  law^  in  case  tlje 
marriage  took  place,  the  burden  rests  upon  those  claiming 
the  validity  of  the  contract  to  show  that  a  full  and  fair  dis- 
closure was  made  to  her  before  she  signed  it  of  the  extent 
and  value  of  the  property,  or  that  she  was  aware  to  all  in- 
tents and  purposes  of  the  nature,  character,  and  value  of 
the  estate  which  she  was  relinquishing  if  the  marriage  took 
place.  Murdoch  v.  Murdoch,  supra;  Warner  v.  Warner, 
^upra;  Mines  v.  Phee,  supra;  Warner's  Estate,  207  Pa.  St. 
580.  These  principles,  though  not  universally  accepted, 
«eem  to  us  to  be  based  upon  sound  reason,  and  to  be  most 
consonant  with  the  trend  of  judicial  thought,  more  par- 
•^icularly  in  the  western  states.    14  Cyc.  940 ;  21  Cyc.  1250. 
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The  evidence  is  convincing  that  Mrs.  Richardson  knew 
before  the  marriage  that  Enyart  was  a  wealthy  man  owning 
farms  and  interests  in  banks  and  other  property,  but  that 
she  was  informed  with  any  degree  of  definiteness  as  to  his 
actual  possessions  and  their  value  is  very  doubtful  indeed. 
It  appears  that  a  large  part  of  Enyart's  wealth  lay  in  other 
states,  and  there  is  no  proof  that  the  intended  wife  had  any 
knowledge  of  this,  other  than  that  he  had  an  interest  in  a 
ranch  in  Colorado.  The  mere  fact  that  she  knew  in  a  gen- 
eral way  that  Enyart  was  reputed  to  be  a  man  of  means  ia 
not  sufficient  to  meet  the  requirements  of  the  equitable 
rule  of  fair  disclosure,  or  to  charge  her  with  such  know- 
ledge of  the  nature  and  value  of  his  property  as  to  render 
such  a  contract  binding  upon  her.  On  this  point  appel- 
lants have  not  sustained  the  burden  of  proof.  Murdoch  v. 
Murdoch,  supra;  Warner  v.  Warner,  supra;  Mines  r.  Phee, 
supra. 

At  the  time  the  contract  was  entered  into  Envart's  ex- 
pectancy  of  life  is  shown  to  have  beeft  10.23  years,  and  that 
of  Mrs.  Richardson  to  be  31.68  years.  In  all  probability 
it  was  to  be  expected  that  she  would  survive  him,  and 
would  also  survive  the  expiration  of  the  annual  payments 
to  be  made  under  the  contract.  If  she  should  live  the  period 
of  her  expectancy,  she  would  receive  nothing  from  the 
estate  for  more  than  11  years  before  her  decease. 

The  agreement  is  to  pay  |10,000  at  the  rate  of  |500  an- 
nually on  April  2  of  each  year.  This  is  equivalent  to  the 
payment  of  the  annual  interest  on  |10,000  at  5  per  cent,  for 
20  years.  At  the  end  of  this  time  Enyart  or  his  estate 
would  still  have  the  |10,000  having  merely  parted  with  the 
usufruct.  For  the  income  of  |10,000,  therefore,  for  20 
years,  which  is  more  than  10  years  less  than  her  expec- 
tancy, Mrs.  Richardson  surrendered  not  only  all  interest 
in  Enyart's  real  estate,  but  further  agrees  *'that  the  above 
sum  is  all  that  the  party  of  the  second  part  shall  ever  claim 
off  of  the  party  of  the  first  part  or  his  estate  from  mar- 
riage." Such  a  provision  was  so  disproportionate  to  the  , 
wealth  of  Enyart  as  to  require  those  asserting  its  validity 
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to  sastain  the  burden  of  proof  that  it  was  entered  into  with 
full  knowledge  on  the  part  of  Katherine  Richardson  of  the 
nature,  extent  and  character  of  Enyart's  estate.  Without 
this  knowledge  she  could  form  no  adequate  idea  of  the 
problem  before  her,  whether  it  were  better  to  marry  for  a 
home  and  a  pittance,  or  to  refuse  to  marry  unless  provis- 
ions were  made  appropriate  to  her  condition  in  life  as  the 
wife  of  a  man  of  wealth,  standing  and  importance  in  the 
community.  We  are  satisfied  this  burden  has  not  been 
met. 

Furthermore,  the  contract  is  ambiguous   in  its  terms. 
It  is  left  to  conjecture  whether  "all  that  party  of  the 
second  part  shall  ever  claim  off  of  the  party  of  the  first 
part  from   marriage"  means,  shall  claim  during  his  life- 
time after  proper  marital  and  legal  support  and  mainte- 
nance have  been  provided  for  her  by  the  husband.     It  is 
uncertain  whether  the  annual  payment  is  to  be  in  addition 
to  her  reasonable  maintenance,  or  is  intended  to  limit  the 
aD[iount  of  maintenance  to  be  supplied  her.  If  it  means  that 
this  sum  is  to  furnish  maintenance  and  support,  pay  for 
clothing,  household  furniture,  and  necessities,  then  the 
prospective  wife  gets  practically  nothing,  for  marriage  im- 
poses the  duty  of  so  providing  on  the  husband.  The  meaning 
being  uncertain,  the  construction  placed  upon  contract  by 
the  parties  themselves  may  be  looked  to  in  order  to  make 
clear  that  which  is  doubtful.  Becker  v.  Linton,  80  Neb.  655. 
A  vast  amount  of  evidence  on  this  point  is  in  the  record, 
and  it  is  clearly  established  that  Enyart  intended  that  out 
of  the  annual  payments  his  wife  should  pay  for  her  own 
clothing   and  other  necessaries,  that    he  considered  that 
much  of  the  expense  for  proper  furnishings  for  the  home 
should  be  defrayed  from  this  annuity,  and  that  he  often  de- 
ducted the  amount  of  bills  he  paid  for  such  purposes  from 
the  amount  for  which  the  receipt  was  given.     Receipts 
signed  by  Mrs.  Enyart  for  some  of  these  payments  were 
received  in  evidence  for  the  appellants.    This  opened  the 
door  for  Mrs.  Enyart  to  testify  as  to  how  the  payments 
were  made.    Gline  v.  Dexter,  72  Neb.  619.  While  it  appears 
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that  Katherine  Richardson  desired  to  marry  for  a  home 
for  herself  and  daughter,  and  it  is  very  probable  that,  even 
if  fully  informed  as  to  Enyart's  estate,  she  still  would 
have  signed  it,  the  contract,  construed  as  Enyart  in- 
tended it  to  mean,  is  unconscionable,  not  in  accordance 
with  the  duties  which  the  law  imposes  upon  a  husband 
in  the  marital  relation,  and  its  terms  are  such  that  it 
ought  not  to  be  enforced.    Isaacs  v,  Isaacs,  71  Neb.  537. 

After  marriage  Mr.  and  5ixS.  Enyart  lived  together  for 
15  years,  and  in  his  later  days  Mr.  Enyart  showed  his  ap- 
preciation of  his  wife  by  generous  gifts  to  her  and  to  her 
daughter  and  grandchild.  He  was  generous  also  with 
several  of  his  ow^n  relatives  and  others.  While  his  estate 
was  depleted  to  some  extent  by  these  gifts,  there  is  still  a 
fortune  left  to  be  disposed  of. 

It  is  claimed  Mrs.  Enyart  is  estopped  to  claim  any  share 
in  the  estate  for  two  reasons:  (1)  That  she  has  accepted 
and  retained  provisions  made  for  her  under  the  contract 
and  under  the  will  of  Mr.  Enyart;  (2)  that  she  failed  {or 
more  than  one  year  after  his  death  to  signify  her  desire  to 
take  under  the  law,  and  not  by  will.  As  to  the  first  point, 
Mrs.  Enyart  has  been  paid  |500  a  year  for  15  years,  and  of 
this  money  a  large  portion  has  been  devoted  to  the  pur- 
chase of  articles  it  was  the  duty  of  Enyart  to  supply. 
There  is  no  proof  of  investments  made  with  it  and  now 
held  by  her,  but,  even  if  there  were,  the  amount  invested 
would  perforce  be  small  as  compared  with  his  estate. 
Furthermore,  she  has  refused  to  accept  the  provisions  made 
by  w  ill,  and  a  note  for  $10,000  payable  to  her  found  among 
her  husband's  effects  after  his  death.  She  is  clearly  not 
estopped  by  ratification  as  to  the  money  received  by  her 
under  the  contract,  the  legacy,  and  the  note.  As  to  the 
deeds  made  in  his  lifetime  there  is  nothing  to  show  that 
they  were  made  in  pursuance  to  the  contract  or  in 
contemplation  of  it,  except  by  inference.  It  is  as  easy  to 
infer  that  those  gifts  were  made  to  her  prompted  by  sound, 
generous  motives  as  the  valuable  gifts  that  were  made  to 
his  own  relatives  and  others.     The  gifts  to  her  daughter 
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and  grandson,  members  of  the  household,  are  attributable 
to  like  impulses,  and  there  can  be  no  estoppel  on  Mrs. 
Enyart's  part  by  reason  of  these  gifts  and  their  acceptance 
by  the  donees. 

We  come,  now,  to  the  contention  that  it  was  the  duty  of 
the  claimant  to  elect  within  one  year  after  her  husband's 
death,  under  the  statute  in  force  at  the  time  of  the  con- 
tract, whether  she  would  take  under  the  will  or  under  the 
law.   There  is  no  vested  interest  in  a  statute,  and  a  change 
in  the  manner  of  disposition  of  estates  of  deceased  persons 
may  be  made  by  the  legislature  at  any  time.    The  law  at  the 
time  of  death  determines  the  right  and  manner  of  dispo- 
sition, and  not  the  former  law.     The  statute  referred  to 
(Ann.  SL  1903,  sec.  4918)  provided  that  the  widow  should 
be  deemed  to   have  elected  to  take  under  the  provisions 
made  for  her  by  jointure  or  other  provision,  unless  within 
one  year  after  her  husband's  death  she  commence  pro- 
ceedings for  the  recovery  of  dower.    The  statute  (Rev.  St. 
1913,  sec.  1272)  now  provides  that   she  shall  be  held  to 
take  such  provisions  unless  she  file  in  the  county  court 
within  one  year  after  letters  testamentary  are  issued  a  re- 
fusal in  writing  to  take  real  estate  or  other  provisions 
made  for  her.    This  was  done  by  Mrs.  Enyart  by  filing  a 
written  refusal  so  to  take  on  September  3, 1913,  within  one 
year  after  Enyart  died. 

In  this  case  it  is  to  be  remembered  the  intended  wife  had 
no  property,  and  the  intended  husband  had  a  great  deal  of 
property  and  had  no  children.  In  cases  where  each  party 
was  the  owner  of  property,  the  release  of  all  marital  rights 
in  the  property  of  the  other  furnished  an  additional  con- 
sideration or  incentive  to  that  of  marriage  for  the  making 
of  the  contract.  Each  case  must  be  determined  on  its  own 
peculiar  facts,  and  an  analysis  of  many  of  the  cases  cited 
by  appellants  shows  such  a  different  state  of  facts  from 
those  in  this  case  that  they  aflford  no  aid  in  ifs  determi- 
nation. Other  cases  seem  to  hold  that  the  status  of  wedlock 
to  be  conferred  upon  a  woman  justifies  an  unconscionable 
surrender  by  her,  in  advance  of  the  marriage,  of  the  rights 
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and  privileges  which  law  and  custom  has  conferred  upon  a 
wife.  We  prefer  to  follow  the  line  of  cases  cited  in  this 
opinion. 

We  believe  the  judgment  of  the  district  court  is  the 
proper  one  on  the  facts,  and  it  is,  therefore, 

Affirmed. 
RosE^  J.,  dissents. 


Joseph  Sadt,  appellee,  v.  Sunderland  Brothers  Com- 
pany, APPELLANT. 

Filed  November  17,  1916.    No.  19031. 

Master  and  Servant:  Injubt  to  Servant:  Appeal:  Review.  In  this 
an  action  by  a  servant  to  recover  for  personal  injuries  sustained 
by  the  alleged  negligence  of  the  master,  the  evidence  is  examined, 
and  held  to  sustain  the  verdict,  and  no  error  is  found  in  the  giv- 
ing or  refusing  of  instructions. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.  Affirmed. 

Gurley,  Woodrough  d  Fitch,  for  appellant. 

Mahoney  d  Kennedy ,  contra. 

Letton,  J. 

Action  for  damages  for  i)ersonal  injuries.  Plaintiff  re- 
covered judgment.    Defendant  appeals. 

The  plaintiff,  who  is  a  Syrian,  was  employed  as  a  day 
laborer  by  the  defendant,  who  is  a  dealer  in  building 
materials  and  maintains  yards  in  the  city  of  Omaha. 
While  plaintiff  and  another  Syrian,  named  Ebdouch,  were 
shoveling  sand  out  of  a  car,  defendant's  foreman  attempted 
to  move  anpther  car,  loaded  with  sand,  which  was  standing 
upon  the  same  track  about  200  feet  from  that  in  which  the 
men  were  at  work.  The  track  sloped  downward  from 
where  the  car  stood  to  the  car  which  the  men  were  un- 
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loading.  The  negligence  charged  is  that  the  defendant 
negligently  set  in  motion  the  loaded  car  and  caused  it 
''to  be  suddenly  and  violently  precipitated  against  the 
sand  car  on  which  plaintiff  was  busily  engaged  as  before- 
described,"  whereby  plaintiff  was  thrown  down  and 
severely  injured. 

The  foreman  testified  that  before  he  started  the  car  he 
looked  at  the  brake  shoes,  which  were  apparently  set 
against  the  wheels.    He  climbed  on  the  car,  taking  a  pick 
handle  with  him  to  use  as  a  brake  stick  to  put  in  the  wheel 
to  give  more  leverage.     He  then  called  to  the  man  who 
had  the  lever  or  jack  to  start  the  car  while  he  kept  the 
brake  on  to  try  it.    This  was  to  test  the  brakes.    He  testi- 
fies, then  "I  got  down  and  removed  the  blocks  from  under 
the  wheels,    I   got   back   on   the   car,   and  told   him   to 
pnsh,    *    *     *    to  use  his  jack."    He  says  that  he  released 
the  brake  when  the  car  was  started,  and  that  after  the 
car  had  advanced  five  or  six  feet  he  tried  the  brake  again 
and  it  would  not  hold ;  that  there  was  only  one  way  to  try 
the  brake,  and  that  was  to  wind  it  up,  which  he  did,  and 
it  refused  to  work.     He  then  called  to  Mr.  Hurt,  the  su- 
perintendent of  the  yard,  and  told  him  the  car  was  going. 
Hurt  put  boards  under  the  wheels  to  try  to  stop  the  car, 
without  success.    They  both  shouted  to  the  men  near  and 
about  the  car  to  look  out.     The  car  continued   to  move 
rapidly  until  it  struck  the  car  in  which  the  plaintiff  and 
Ebdouch  were  standing.     Ebdouch  saw    the  car  coming, 
braced  himself,  and  was  not  hurt ;  but  plaintiff,  probably 
engrossed  with  his  work,  did  not  hear  the  alarm  in  time, 
arid  when  the  collision  took  place  was  thrown  dowTi  and 
quite  severely  injured.     When  Hurt  saw  he   was  unable 
to  stop  the  car,  he  ran  to  where  a  team  was  tied  to  a  car 
beyond  the  car  in  which  the  plaintiff  was  working,  untied 
the  team,  and  got  it  away  before  the  collision  occurred. 
Several  bystanders  testify  that  they  heard  Hurt  and  East- 
man shouting.    Ebdouch  testified  that  when  he  first  saw 
the  run-away  car  it  was  standing  on  the  track  about  a 
block  away,  that  when  he  next  saw  it  it  was  within  six 
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feet  of  the  car  in  which  he  was  working,  and  coming 
rapidly.  Plaintiff  also  testified  that  he  did  not  see  the  car 
at  all,  and  was  not  aware  of  its  presence  until  Ebdouch 
called  to  him,  and  that  moment  the  car  was  struck.  There 
is  some  conflict  as  to  how  the  plaintiff  faced  while  at  work. 
Some  witnesses  say  he  was  looking  west  to  the  approaching 
car.  He  says  he  was  looking  south  and  east  until  Ebdouch 
called,  and  he  then  looked  west. 

The  court  left  it  to  the  jury,  by  its  instructions,  to  say 
whether  the  defendant's  foreman  had  used  proper  and 
reasonable  care  in  the  starting  of  the  car,  in  the  methods 
and  manner  employed  for  moving  the  car  and  controlling 
its  progress,  and  in  notifying  plaintiff  of  the  movement 
of  the  car.  It  refused  to  give  an  instruction  to  the  effoct 
that  "the  undisputed  evidence  shows  that  the  car  in 
question  was  inspected  and  started  and  handled  in  the 
usual  and  customary  way  of  inspecting,  starting  and 
handling  cars  under  similar  conditions,  and  in  like  busi- 
nesses as  that  of  the  defendant.  And  you  are  therefore  in- 
structed that  the  evidence  fails  to  show  that  the  defendant 
was  guilty  of  negligence."  The  giving  of  the  first  and  the 
refusal  to  give  the  second  of  these  instructions  is  com- 
plained of.  We  are  satisfied  that  there  was  no  error  in 
these  rulings.  The  foreman's  own  evidence  shows  that 
the  wheels  of  the  car  were  blocked  when  he  ordered  the 
man  with  the  jack  to  start  the  car  in  order  to  see  if  the 
brakes  held.  The  question  of  negligence  was  one  for  the 
jury,  and  the  evidence  justified  a  finding  that  proper  care 
had  not  been  exercised  in  inspecting  and  testing  the 
brakes.  The  instruction  refused,  by  its  terms,  virtually 
took  the  case  away  from  the  jury,  and  was  properly  re- 
jected. 

It  is  complained  that  the  amount  of  damages  awarded 
is  grossly  excessive.  The  jury  returned  the  verdict  in 
favor  of  plaintiff  for  the  sum  of  |5,275.  Plaintiff  is  a 
common  laborer  52  years  of  age.  There  is  testimony  that 
he  had  worked  off  and  on  for  the  Omaha  Gas  Company  for 
about  two  years,  but  that  he  wan  discharged  in  December, 
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1913,  because  he  was  in  such  physical  condition  that  he 
was  unable  to  do  the  work  of  the  other  men  in  the  gang, 
and  that  while  working  he  had  complained  of  pain  in  his 
ride.    He  was  in  St.  Joseph's  hospital  from   January  8, 

1914,  until  February  16,  for  treatment  for  a  growth  on 
Ms  lip  and  other  minor  troubles.    The  injury  complained 
of  was  received  on  June  11,  1914.    The  medical  testimony 
in  his  behalf  showed  that  immediately  after  the  accident 
he  seemed  to  be  suffering  from  shock.    He  was  taken  to 
the  hospital,  where  he  remained  about  six   weeks.     For 
some  time  he  could  retain  nothing  upon  his  stomach  with- 
out suffering  pain ;  even  liquids  were  distressing  to  him. 
He  passed  bloody  urine,  and  there  was  blood  present  in 
his  vomit,  indicating  a  rupture  of  the  blood  vessels  in  the 
lining  of  the  stomach.    The  nerves  of  the  right  shoulder 
were  injured  so  that  the  muscles  have  shrunken  to  a  notice- 
able degree,  and  he  has  suffered  intense  pain.    The  X-ray 
showed  a  clot  of  blood  in  the    region  of  the  left  kidney. 
The  doctor  who  attended  him  says  that  he  thinks  he  will 
never    permanently     recover     from     the    injuries.      He 
usnally  earned  f2  a  day.     It  is  shown  that  at  the  age  of 
52  an  annuity  payable  annually,  at   current  rates,  costs 
11,340  for  each  flOO.    The  plaintiff  testifies  that  he  is  un- 
able to  work  on  account  of  pain  in  his  side  and  shoulder, 
and  there  seems  to  be  no  proof  to  the  contrary.    His  testi- 
mony in  some  minor  and  collateral  matters  seems  not  to 
be  strictly  in  accordance  with  the  facts.    This  may  be  on 
account  of  lack  of  full  understanding  of  the  English  lan- 
guage and  inability  to  express  himself  in  it  clearly.    But, 
conceding  the  inaccuracy,  there  seems  to  be  little  or  no  dis- 
pute as  to  the  cause  or  the  nature  of  the  injury.     After 
his  medical  and  hospital  bill  are  paid  he  will  have  about 
15,000  left,  which   is  not   so  excessive  a  recovery  as  to 
justify  interference  with  the  verdict. 

Affibmbd. 
BosB  and  Sedgwick,  JJ.,  not  sitting. 

100   Neb.— ^23 


354  NEBRASKA  REPORTS.  [Vol.  lOG 

Grayson  y.  Maryland  Casualty  Co. 


Robert  O.  Grayson,  appellee,  v.  Maryland  Casuality 

Company,  appellant. 

Filed  Novembeb  17,  1916.    No.  19038. 

Insorance:    Yebdict:    Sufficienct  of  Evidence.     Evidence  examined, 
and  held  InBufflcient  to  sustain  the  verdict 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.  Reversed. 

Montgomery^  Hall  &  Young,  for  appellant 

F.  A,  Mulfinger  and  Robert  J,  Wehh,  contra. 

Lbtton,  J. 

Action  to  recover  on  policy  of  burglary  insurance. 
Plaintiff  recovered,  defendant  appeals. 

The  policy  was  issued  to  one  Rogers,  a  liquor  dealer  in 
Omaha,  and  was  afterwards  assigned  by  him  to  plaintiff 
when  the  latter  purchased  the  saloon.  The  policy  is  for 
|500.  It  contains  the  provision  that  the  insurer  shall  not 
be  liable  "for  loss  of  money  ♦  ♦  ♦  from  a  combination 
fire  and  burglar-proof  safe,  or  from  a  burglar-proof  safe, 
containing  an  inner  steel  burglar-proof  chest,  unless  the 
same  shall  have  been  abstracted  from  the  steel  or  so-called 
burglar-proof  chest  contained  within  the  safe,  after  entry 
into  said  chest  has  been  effected  by  the  use  of  tools  or  ex- 
plosives directly  thereupon." 

The  evidence  on  the  part  of  the  plaintiff  is  substantially 
to  the  effect  that  he  left  his  saloon  about  7 :  30  p.  m.  on  May 
13, 1913.  He  came  back  a  few  minutes  before  9.  The  win- 
dow and  show  case  were  broken,  the  room  in  disorder,  and 
the  window  sash  raised.  He  telephoned  to  the  police  sta- 
tion, and  within  a  few  minutes  two  policemen  came.  He 
afterwards  opened  the  outer  door  of  the  safe,  put  some 
money  in,  but  not  in  the  steel  inner  safe,  and  locked  it.  The 
next  morning  he  opened  the  outer  door,  took  the  money 
out,  when  he  saw  that  the  inner  safe  had  been  opened.    He 
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noticed  a  drill  mark  and  some  abrasions  on  the  inner  door. 
There  were  two  fifty-dollar  bills  in  the  money  chest,  and 
|500  in  gold,  which  was  all  taken.    The  combination  was 
the  same  as  when  he  received  the  safe  from  Rogers.    On 
cross-examination  he  said  he  noticed  no  mark  on  the  dial 
when  the  insurance  adjuster  went  with  him  to  examine 
the  safe;  first  saw  it  a  week  or  ten  days  afterwards;  that 
the  saloon  was  open  when  he  left,  and  that  his  employees 
were  still  there ;  that  the  closing  hour  was  8  o'clock.    A 
witness  who  testified  to  being  an  expert  locksmith  and 
safe  expert,  and  who  examined  the  same  only  on  the  day 
of  the  trial,  testified  to  seeing  a  drill  mark  on  the  dial 
about  a  thirty-second  of  an  inch  deep  and  one-quarter  of  an 
inch  wide,   and  a  mark   or  abrasion   just  above  the  dial; 
that  the  drill  mark  had  nothing  to   do  with  opening  the 
inner  door;  that  in  his  opinion  the  knob  had  been  struck 
with  a  hide^faced  mall  so  as  to  bend  the  shaft  pr  spindle 
and  allow  the  combination  to  be  manipulated  so  as  to  open 
the  door.    One  of  the  policemen  testified  that  he  could  not 
remember   whether  he  saw  any  marks   on  the   safe  that 
night    The  other  was  not  called.    A  number  of  safe  ex- 
perts were  called  by  the  defendant,  who  examined  the  safe 
in  1914,  and  found  the  drill  mark,  but  no  other  marks  or 
indications  of  the  use  of  a   hammer.     They  agreed  that 
the  shaft  or  spindle  was  not  bent ;  that,  if  the  combination 
had  been  turned  far  enough  so  as  to  throw  the  tumblers, 
the  drill  mark  on  the  door  could  not  aflfect  the  lock  at  all. 
Defendant's  adjuster  testified  that  he  examined  the  lock 
carefully  in  plaintiflf's  presence  on  the  morning  of  June  5, 
1913;  that  he  found  no  marks  of  any  kind  on  the  safe  or 
on  the  door;  that  he  asked  plaintiff  if  he  saw  any  marks, 
and  he  said  he  did  not,  and  that  "they  must  have  found 
the  combination."    He  then  showed  plaintiff  the  clause  in 
the  policy  that  made  indemnity  payable  only  when  the 
rteel  chest  had  been  opened  by  tools  or  explosives.    He  ex- 
amined the  safe  again  in  December,  1914,  and  found  the 
little  drill  hole  in  the  dial.    Another  witness  who  examined 
the  safe  during  the  trial,  and  after  plaintiff's  expert  had 
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examined  it,  testified  there  was  a  glaze  finish  on  the  inner 
door,  and  that  there  were  no  marks  upon  it  other  than  the 
drill  mark.  On  rebuttal  plaintiff  denied  saying  the  safe 
was  opened  by  the  combination. 

The  evidence  is  unsatisfactory  and  it  does  not  sustain 
the  verdict  on  the  point  that  entry  into  the  inner  chest 
had  *^been  effected  by  the  use  of  tools  directly  thereupon." 
Under  the  contract  this  is  essential  to  a  recovery. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

Sedgwick^  J.,  not  sitting. 


Andrew   Vetter  et   al.,  appellees,  v.  Nathan  Broad- 
hurst, APPELLANT. 

Filed  Novembeb  17,  1916.    No.  19315. 

1.  Eminent  Domain.    The  right  of  eminent  domain  cannot  be  exercised 
for  a  purely  private  purpose. 

2.   :   Dismissal  of  Proceedings.    Where,  in  an  appeal  from  the 

dismissal  of  certain  condemnation  proceedings,  it  appears  that  the 
purpose  of  the  proposed  condemnation  is  to  take  a  part  of  the  land 
of  A  against  his  will  as  a  site  for  a  reservoir  from  which  to  irri- 
gate the  land  of  B,  the  proceedings  being  brought  for  B's  sole 
benefit,  a  judgment  of  the  district  court  dismiesing  such  proceed- 
ings will  be  upheld. 

Appeal  from  the  district  court    for    Dawes  county: 
William  H.  Westover^  Judge.    Affirmed. 

J.  E,  Porter,  for  appellant. 

E.  D.  Crites  and  F.  A,  Critea,  contra. 

Letton,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
dismissing  certain  condemnation  proceedings  brought  by 
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the  applicant,  Broadhurst,  to  obtain  a  reservoir  site  on 
the  lands  of  defendants  for  irrigation  purposes. 

The  petition  to  the  county  judge  stated,  in  substance, 
that  applicant  was  the  owner  of  160  acres  of  land,  and 
that  defendants  owned  an  adjoining  160-acre  tract;  that 
a  creek  flows  through  the  land  of  both,  and  that  during  the 
winter  season  and  during  freshets  in  the  summer  a  large 
amount  of  unappropriated  water  of  the  creek  goes  to 
waste;  that  by  its  storage  and  conservation  the  same  can 
be  used  in  the  irrigation  of  the  lands  of  the  applicant; 
that  he  had  procured  a  permit  from  the  state  board  of 
irrigation  to  store  the  flood  waters;  that  the  construction 
of  the  dam  will  cause  water  to  cover  five  acres  of  land  be- 
longing to  defendants,  and  defendants  have  refused  to 
permit  him  to  use  the  land  for  reservoir  purposes  or  to 
agree  as  to  the  amount  of  damages.  Objections  were  made 
in  the  county  court  by  motion  and  answer,  on  the  ground 
that  the  purpose  of  the  applicant  was  to  impound  the  water 
for  his  own  private  use  and  not  for  a  public  purpose,  and 
for  other  reasons.  The  objections  were  overruled.  Ap- 
praisers were  appointed  who  viewed  the  premises  and 
awarded  defendants  compensation  in  the  sum  of  |420. 
An  appeal  was  taken  to  the  district  court,  where  a  motion 
was  made  to  dismiss  the  proceedings  on  the  same  grounds 
which  was  at  first  overruled,  but  during  the  trial  leave 
was  given  to  renew  the  motion  which  was  then  sustained 
and  the  proceedings  dismissed. 

The  sections  of  the  statutes  under  which  applicant  as- 
serts the  right  to  take  defendants'  property  are  section 
3444,  Rev.  St.  1913,  which  provides  in  part  as  follows: 
"Every  person,  corporation  or  association  intending  to  con- 
struct and  maintain  a  storage  reservoir  for  irrigation  or 
any  other  useful  purpose,  shall  make  an  application  to  the 
state  board  of  irrigation,  highways  and  drainage  as  herein- 
before provided.  ♦  ♦  ♦  Upon  the  approval  of  such 
application  the  applicant  shall  have  the  right  to  impound 
any  and  all  waters  not  otherwise  appropriated  and  any 
appropriated  water  not  needed  for  immediate  use,  to  con- 
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struct  and  maintain  necessary  ditches  for  the  purpose  of 
conducting  water  to  such  storage  reservoir  and  to  condemn 
land  for  such  reservoir  and  ditches  in  the  same  manner  as 
is  provided  by  law  for  the  condemnation  of  rights  of  way 
for  other  ditches"— and  sections  3428,  3430,  3431,  Rev.  St 
1913,  which  specify  the  manner  of  obtaining  rights  of  way 
for  other  ditches. 

The  principal  ground  set  forth  in  the  motion,  and  that 
upon  which  the  district  court  acted,  is  that  the  attempted 
appropriation  and  condemnation  is  not  for  a  public  pur- 
pose but  for  a  private  purpose,  being  for  the  sole  benefit 
and  advantage  of  the  applicant,  and  the  power  of  eminent 
domain  cannot  be  exercised  to  take  defendants'  property 
for  private  use.  Is  the  proposed  taking  for  a  public  use?  It 
is  pointed  out  in  10  R.  C.  L.  p.  25,  that  though  some  courts 
hold  that  **anything  which  tends  to  enlarge  the  resources, 
increase  the  industrial  energies,  and  promote  the  produc- 
tive power  of  any  considerable  number  of  the  inhabitants 
of  a  section  of  the  state,  or  which  leads  to  the  growth  of 
towns  and  the  creation  of  new  resources  for  the  employ- 
ment of  capital  and  labor,  contributes  to  the  general  wel- 
fare and  the  prosperity  of  the  whole  community,  and, 
giving  the  Constitution  a  broad  and  comprehensive  inter- 
pretation, constitutes  a  public  use,"  yet  other  courts  have 
held,  and  the  common  law  rule  and  the  generally  accepted 
doctrine  is,  that  in  order  to  constitute  a  public  use  the 
property  taken  must  be  placed  within  the  control  of  the 
public,  or  of  a  public  agency  or  instrumentality,  and  its  use 
or  the  rates  charged  for  its  use  be  subject  to  public  control, 
or  it  must  be  within  the  right  of  the  public  to  use  and  en- 
joy. A  citation  of  cases  holding  to  each  of  these  views 
may  be  found  in  10  R.  C.  L.,  notes,  p.  22.  A  full  and  able 
discussion  of  the  whole  subject  may  be  found  beginning  on 
page  24  of  the  same  volume,  and  in  1  Wiel,  Water  Rights 
(3d  ed.)  sec.  606.  The  proper  limits  of  this  opinion  lead 
us  to  refer  the  reader  to  these  articles  and  the  authorities 
cited  therein.  One  of  the  clearest  statements  justifying 
the  doctrine  that  a  public  advantage  or  benefit — the  gen- 
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eral  welfare,  to  tise  another  term — may  justify  the  taking 
of  private  property  against  the  consent  of  the  owner  is 
given  in  the  opinion  by  Mr.  Justice  Peckham  in  the  case 
of  Clark  v.  Nash,  198  U.  S.  361,  4  Am.  &  Eng.  Ann.  Cas. 
1171.    In  that  case  it  was  held  by  the  supreme  court  of 
Utah  that  on  account  of  the  peculiarly  arid  climate   of 
Utah,  where  agriculture  is  practically  impossible  without 
frrigation,  the  use  of  water,  even  by  a  private  owner,  for 
agricultural  purposes  w'as  a  public  use,  and  was  of  such 
value  to  the  commonwealth  that  a  statute  permitting  con- 
demnation of  the  right  of  way  for  a  ditch  for  the  use 
of  a  private  individual  was  not   unconstitutional.     This 
was  upheld  by  the  supreme  court  of  the  United  States. 
The  opinion,  after  saying  that  probably  in  most  states 
the  contention  of  plaintiff  in  error  would  be  sound,  pro- 
ceeds:   "Where  the  use  is    asserted    to    be   public,    and 
the  right  of  the  individual  to  condemn  land  for  the  pur- 
pose of  exercising  such    use  is  founded  upon  or  is  the 
result  of  some  peculiar  condition  of  the  soil  or  climate, 
or  other  peculiarity  of  the  state,  w^here  the  right  of  con- 
demnation is  asserted  under  a  state  statute,  we  are  al- 
ways, where  it  can  fairly  be  done,  strongly  inclined  to 
hold  with   the  state  courts,  when  they  uphold  a  state 
statute  providing  for  such  condemnation.     The  validity 
of  such  statutes  may  sometimes  depend  upon  many  dif- 
ferent facts,  the  existence  of  which  would  make  a  public 
use,  even  by  an  individual,  where,  in  the  absence  of  such 
facts,  the  use  would  clearly  be  private.    Those  facts  must 
be  general,  notorious,  and  acknowledged  in  the  state,  and 
the  state  courts  may  be  assumed  to  be  exceptionally  fami- 
liar with  them."     And  again :   "But  we  do  not  desire  to 
be  understood  by  this  decision  as  approving  of  the  broad 
proposition  that  private  property    may  be  taken  in  all 
cases  where  the  taking  may  promote  the  public  interest 
and  tend  to   develop   the  natural   resources  of  the  state. 
We  simply  say  that  in  this  particular    case,  and  upon 
the  facts  stated  in  the  findings  of  the  court,  and  having 
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reference  to  the  conditions  already  stated,  we  are  of 
opinion  that  the  use  is  a  public  one." 

It  is  practically  on  the  same  principle  that  the  Maine, 
Massachusetts,  New  Hampshire,  and  Connecticut  mill- 
dam  statutes  were  held  to  be  constitutional,  although 
there  is  no  doubt  that  these  decisions  were  largely  in- 
fluenced by  the  facts  that  such  legislation  had  been  in 
force  in  the  colonies  long  before  the  Revolution,  and  that 
the  Constitutions  of  those  states  must  have  been  adopted 
in  view  of  the  ancient  customs  and  general  state  policy 
as  showm  by  former  and  existing  statutes. 

Tested  by  the  criteria  laid  down  in  the  Utah  case,  is 
there  such  a  peculiar  condition  of  the  soil  or  climate, 
or  is  there  any  other  peculiarity  of  circumstances  in  Ne- 
braska, which  would  justify  the  taking  of  the  land  of 
one  farmer  for  the  benefit  of  his  neighbor.  There  is  a 
vast  difference  between  the  physical  configuration  and 
the  climatic  conditions  of  the  state  of  Utah,  of  other  states 
in  the  arid  region  of  the  United  States,  and  of  the  rocky 
New  England  states,  and  the  physical  configuration,  cli- 
mate and  soil  of  the  state  of  Nebraska.  According  to  the 
United  States  census  report  of  1910,  that  part  of  Utah 
in  which  the  heaviest  rainfall  prevails  has  about  the  same 
amount  of  precipitation  as  the  very  driest  and  most  arid 
portion  of  the  state  of  Nebraska,  viz.,  16  inches  per  an- 
num, while  in  the  driest  portion  of  Utah  only  about  7 
inches  of  rain  falls  in  a  year.  The  rainfall  in  Nebraska 
varies  from  over  32  inches  in  the  extreme  southeastern 
portion  to  about  16  inches  in  the  extreme  western  por- 
tion. The  general  feature  of  the  state  is  that  of  a  rolling 
plain,  sloping  upward  from  the  Missouri  river  to  its  west- 
ern boundarv.  The  elevation  above  the  sea  level  varies 
from  842  feet  in  Richardson  county  in  the  southeast  to 
over  5,000  feet  in  the  extreme  northwest  corner  of  th? 
state.  In  the  eastern  portion  of  the  state  the  public  wel- 
fare requires  the  construction  of  drainage  ditches  to  carry 
off  the  surplus  waters,  while  in  the  valleys  of  the  extreme 
western  portion  irrigation    is   necessary    to    agriculture. 
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Taken  as  a  whole,  the  state  of  Nebraska  is  one  of  the  richest 
f^cultural  states  in  the  Union,  Its  crops  are  shown  by  offi- 
cial reports  to  be  of  such  magnitude  that  many  million  dol- 
lars worth  are  exported  every  year.  It  is  "a  land  flowing 
with  milk  and  honey,"  far  surpassing  the  land  shown  the 
messengers  from  Israel.  In  1915  the  state  produced  over 
71,000,000  bushels  of  wheat,  over  73,000,000  bushels  of 
oats  (Bulletin  33,  Nebraska  Department  of  Labor),  and 
over  230,000,000  bushels  of  corn  and  other  grain.  This 
vast  yield  was  produced  upon  15,293,335  acres  of  culti- 
vated land,  of  which  only  230,848  acres  were  under  irriga- 
tion. Bulletin  166,  Nebraska  Board  of  Agriculture.  The 
argument  from  necessity  fails  in  the  face  of  such  facts. 

But  similar  questions  have  already  been  adjudicated  in 
this  state.     This  court  has  held  that  condemnation  can- 
not be  availed  of  to  take  the  property  of  another  for  a 
private  road,  so  as  to  permit  one  whose  lands  are  wholly 
inclosed  or  surrounded  by  the  lands  of  others  to  have 
access  to  a  public  highway.    Welton  v.  Dickson,  38  Neb. 
767.    It  has  also  been  held  that  a  statute  providing  that 
not  less  than  three  owners  of  wet  lands  may  form  a  corpor- 
ation to  drain  the  same,  and  providing  for  condemnation 
of  a  right  of  way  for  a  ditch,  for  such  purpose,  was  un- 
constitutional, the  opinion  saying :     "Any  number  of  per- 
sons, not  less  than  three,  being  the  owners  of  wet  and 
overflowed  lands,  whenever  it  is   for  their  interest,  may 
locate  a  ditch  across  the  lands  of  others.    There  is  no  re- 
quirement in  the  act  that  the  corporation  shall  act  only 
in  cases  where    the  public  welfare  would  be  advanced. 
And  there  are  no  conditions  upon  which  their  right  to  lo- 
cate a  ditch  depend,  except  that  they  are  the  owners  of 
wet  or  overflowed  lands.    A    ditch   may   be  located   and 
opened  across  the  lands  of  individual  owners  merely  to 
subserve  private  interests.    Three  individuals,  by  forming 
a  corporation,  may  locate  and  open  a  drain  across   the 
property  of  others  without  their  consent,  and  compel  them 
to  bear  the  burden  of  constructing  the  same.     This  is 
an  infringement  of  the  right  of  private  property,  and  is 
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unaathorized  and  void."  Jenai  v.  Green  Island  Draining 
Co.y  12  Neb.  163,  167.  In  Paxton  d  Hershey  Irrigating  Ca- 
nal d  Land  Co,  v.  Farmers  <&  Merchants  Irrigation  <&  Land 
Co.,  45  Neb.  884,  it  was  declared :  "Public  use,  in  a  con- 
stitutional sense,  may  be  confined  to  the  inhabitants 
of  a  restricted  locality  or  neighborhood,  but  the  use  must 
be  common,  and  not  to  a  particular  individ^uaV^ 

Furthermore,  the  statute  under  which  the  applicant 
asserts  the  right  to  take  his  neighbor's  land  allows  con- 
demnation  for  other  purposes  than  irrigation.  If  this 
section  is  valid,  then  any  one  who  desires  to  use  water 
for  power  to  run  a  private  factory,  or  for  any  other  pri- 
vate use,  may  condemn  the  land  of  his  neighbor  for  a 
reservoir  site  and  for  ditches.  In  Traver  v.  Merrick  County, 
14  Neb.  327,  the  status  of  water  grist-mills  in  this  state 
was  examined,  and,  upon  a  consideration  of  the  statute 
allowing  such  mills  the  right  to  flow  the  lands  of  others, 
it  was  held  that,  since  the  tolls  charged  by  such  mills  were 
subject  to  public  control,  such  mills  were  works  of  in- 
ternal improvement  under  the  statute  allowing  counties  to 
vote  bonds  in  aid  of  such  works. 

In  State  v.  Adams  County,  15  Neb.  568,  it  was  held  that 
bonds  could  not  be  voted  in  aid  of  a  steam  grist-mill,  and 
it  was  said:  "But  for  the  provisions  of  the  statute  au- 
thorizing the  exercise  of  the  power  of  eminent  domain  in 
behalf  of  water-mills,  and  thereby  placing  their  regulation 
under  legislative  control,  they  would  not  be  held  to  be 
works  of  internal  improvement." 

The  right  of  eminent  domain  is  thus  held  to  rest  on  the 
right  to  control  of  rates  by  the  public.  But  we  are  not 
alone  in  this  view.  In  Ryerson  v.  Brown,  35  Mich.  333,  in 
an  interesting  and  able  opinion  by  Chief  Justice  Oooley, 
the  earlier  cases  in  this  country,  are  reviewed,  and  it  is  held 
that  a  statute  permitting  the  exercise  of  the  right  of  eminent 
domain  to  flow  lands  of  others  for  water-power  purposes 
for  private  use  is  unconstitutional  and  void. 

The  operation  of  a  general  statute  covers  the  state. 
The  taking  of  property  for  the  use  of  another  cannot  be 
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lawful  and  proper  in  the  western  portion  of  the  state, 
and  unlawful  and  wrongful  in  the  eastern  portion.  There 
is  no  condition,  there  is  no  necessity,  there  is  no  prevailing 
public  opinion  or  sentiment  or  demand  over  the  greater 
portion  of  the  state  for  any  such  invasion  of  the  right  of 
private  property.  Even  if  it  should  be  held  that  a  great 
and  general  public  advantage  may  in  some  cases  consti- 
tute a  public  use,  we  take  judicial  notice  of  the  fact  that 
neither  climatic,  agricultural,  industrial  or  social  con- 
ditions in  this  state  indicate  that  any  such  advantage  will 
accrue  by  permitting  such  a  taking  as  this  statute  author- 
izes. 

It  may  be  thought  to  be  rather  an  artificial  distinction 
to  say  that  an  irrigation  district,  or  a  canal  company  cre- 
ated to  furnish  water  to  landowners  for  agricultural  pur- 
poses for  compensation,  may  exercise  the  right  of  eminent 
domain,  but  that  a  private  owner  of  a  single  tract  of  land 
may  not  have  such  a  privilege.  But  this  difficulty  rests  on 
the  nature  of  the  matter.  Such  agencies  are  in  a  sense 
common  carriers  of  water,  and  the  right  of  control  and  of 
regulation  of  rates  exists  in  the  public,  so  that  all  courts 
would  agree  that  such  agencies  are  formed  for  a  public 
pnrpose.  If  a  carrier  of  goods  only  carries  one  package 
of  goods,  but  offers  to  carry  for  all,  the  public  is 
interested,  but  if  he  carries  for  himself  alone  the  public 
has  no  concern  with  his  business. 

It  is  not  intended  by  this  opinion  to  declare  that  the  sec- 
tions of  the  statutes  mentioned  are  null  and  void  in  toto  as 
in  violation  of  the  Constitution,  but  only  to  declare  that 
they  cannot,  with  due  regard  to  the  right  of  private  prop- 
erty, be  applied  to  circumstances  in  which  a  merely  pri- 
vate interest  is  subserved. 

The  taking  of  defendants'  property  against  their  will 
nnder  such  proceedings  is  without  due  process  of  law 
and  cannot  be  justified.  The  judgment  of  the  district 
court  is  therefore 

Affirmed. 

Pawgbtt^  J.,  not  sitting. 
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Statb^  hx  eel.  John  Dibmeb,  appellant^  v.  Theo.  A.  Fbyb 

ET  AL.^  APPELLEES. 

Filed  Novkmbes  17,  1916.    No.  19496. 

Sdioolfl  and  Bdiool  Districts:  Oboanization  or  Distsigts:  AirrHOBiTT 
OF  County  Supebintendbnt.  The  proviso  to  the  third  subdlrlsion 
of  sec.  6703,  Rev.  St.  1913,  Is  not  In  conflict  with  the  preceding  po^ 
tlon  of  the  subdivision,  and  confers  authority  upon  the  county  su- 
perintendent of  schools  In  a  county  In  which  territory  lies  which 
was  not  then  a  part  of  any  school  district  to  organize  such  terri- 
tory Into  new  districts  or  to  attach  the  same  to  adjoining  dis- 
tricts without  petition  or  notice. 

Appeal  from  the  district  court  for  Grant  county :  James 
K.  Hanna,  Judge.    Affirmed. 

Daniel  F.  Osgood,  for  appellant, 

A.  D.  Fetterman,  contra* 

Letton,  J. 

The  purpose  of  this  action  is  to  detach  from  school 
district  No.  3  of  Grant  county  certain  territory  annexed 
thereto  by  the  county  superintendent  of  schools  in  Janu- 
ary, 1910.  The  relator  insists  that  the  addition  of  this 
territory  to  the  district  was  made  without  jurisdiction 
or  authority  on  the  part  of  the  county  superintendent, 
for  the  reason  that  no  petition  was  presented  to  change  the 
boundaries  of  the  district,  or  to  attach  any  portion  of  the 
territory  thereto;  that  no  notice  of  any  kind  was  ever 
given  containing  a  statement  of  what  changes  were  pro- 
posed in  the  district  boundaries,  and  of  the  time  and  place 
where  the  petition  would  be  presented  to  the  county  super- 
intendent; that  the  petitioner  is  a  heavy  taxpayer  in  the 
district,  and  that  the  district  board  are  threatening  to 
spend  moneys  of  the  district  within  the  territory  so  at- 
tempted to  be  attached;  that  a  petition  and  notice  were 
necessary  to  authorize  the  county  superintendent  to  at- 
tach unorganized  territory  to  the  district    It  is  admitted 
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that  no  petition  praying  for  the  annexation  of  the  dis- 
puted territory  to  the  district  was  presented,  and  that 
no  notice  was  given. 

The  relator  relies  upon  the  case  of  State  v.  Compton,  28 
Neb.  485,  which  holds  that  a  county  superintendent  of 
schools  has  no  jurisdiction  to  detach  the  property  of  a 
part  of  a  school  district  and  attach  it  to  an  adjoining 
district  without  a  petition  in  writing,  and  without  notice 
being  given  of  the  time  and  place  where  a  hearing  should 
be  had  in  the  matter.  At  the  time  the  facts  in  that  case 
arose,  section  4,  subd.  1,  ch.  79,  Comp.  St  1887,  was  in 
force.  The  third  subdivision  of  this  section  provided: 
'*The  county  superintendent  shall  not  refuse  to  change 
the  boundary  line  of  any  district,  or  to  organize  a  new 
district  when  he  shall  be  asked  to  do  so  by  a  petition  from 
each  district  affected,  signed  by  two-thirds  of  all  the  legal 
voters  in  such  district.^'  It  also  required  that  notice  be 
given  of  the  contents  of  the  petition  and  when  it  would 
be  presented  to  the  county  superintendent.  Afterwards 
a  provision  was  added  that  he  should  not  refuse  to  annex 
unorganized  territory  to  an  existing  district  on  petition 
signed  by  two-thirds  of  the  district  and  of  the  territory 
proposed  to  be  attached,  and  notice  of  this  was  required. 
At  the  legislative  session  of  1909  this  section  was  amended 
by  adding  the  following  provision:  "Provided  that  on 
January  2,  1910,  any  territory  which  is  not  then  a  part 
of  any  school  district  shall,  by  the  county  superintendent 
of  the  county  in  which  such  territory  lies,  either  be  organ- 
ized into  new  districts,  or  attached  to  one  or  more  adjoin- 
ing districts.^'  Laws  1909,  ch.  117,  subd.  3.  The  relator 
contends  that  this  proviso  does  not  operate  to  affect  the 
third  subdivision  requiring  petition  and  notice,  citing  the 
decision  in  School  District  v.  Coleman,  39  Neb.  391,  to  the 
effect  that  a  proviso  should  be  considered  as  referring  to 
that  which  immediately  precedes  it  only.  Conceding  this, 
the  proviso  in  the  amendment  of  1909  immediately  follows 
that  part  of  the  third  subdivision  of  the  section  which  pro- 
vides that  the  county  superintendent  shall  not  refuse  "to 
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annex  to  an  existing  district  any  territory  not  organized 
into  districts  when  asked  to  do  so  by  petitions  signed  by 
two-thirds  of  the  legal  voters  of  the  existing  district  and 
the  territory  proposed  to  be  attached,"  and  providing  for 
a  notice.  Laws  1909,  ch.  117.  The  proviso  affected  that 
portion  of  the  law  immediately  preceding  it. 

There  is  no  inconsistency  between  it  and  the  remainder 
of  the  section.  The  proviso  did  not  become  effective  until 
January  2,  1910.  The  statute  went  into  effect  July,  1909. 
The  legislative  purpose  evidently  was  to  allow  about  six 
months  during  which  the  residents  of  unorganized  terri- 
tory might  present  i)etitions  to  the  county  superintendent 
either  asking  the  formation  of  a  new  district  or  indicating 
the  district  to  which  they  desired  to  be  attached.  If  at  the 
end  of  that  time  they  had  indicated  no  preference,  the 
county  superintendent  was  directed  to  proceed  upon  his 
own  initiative  and  either  organize  the  territory  into  new 
districts  or  attach  it  to  one  or  more  of  the  adjoining  dis- 
tricts. This  is  what  was  done  in  Grant  county.  The  state- 
ment of  facts  shows  that  five  similar  annexations  of  un- 
organized territory  to  other  districts  were  made  and  one 
new  district  was  created  upon  the  same  day,  thereby  plac- 
ing within  organized  districts  all  the  previously  unorgan- 
ized territory  within  the  county.  The  county  superintend- 
ent being  vested  with  authority  to  make  this  annexation, 
the  plaintiff  has  no  cause  of  action. 

The  judgment  of  the  district  court  is 

Affirmed. 
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John  Casper  v.  State  of  Nbbbaska. 

Filed  Notembeb  17,  1916.    No.  19754. 

1  S7ideQC«  examined,  and  Tield  to  support  a  verdict  finding  plain- 
tiff in  error  guilty  of  larceny  from  the  person. 

2.  Uistnictions  examined,  and  held  suflicient  to  describe  the  essential 
elements  of  that  crime. 

3.  OElmlnal  Law:  Tbial:  Instbuctions.  Where  the  evidence  of  the 
commission  of  a  crime  is  direct  and  is  supported  by  corroborative 
testimony,  the  defendant  is  not  entitled  to  an  instruction  that,  if 
the  evidence  is  reconcilable  with  innocence  upon  any  reasonable 
hypothesis,  the  defendant  is  entitled  to  a  verdict  of  acquittal. 

4.  Larceny:  Cokviction:  Pbobation.  By  the  provisions  of  section 
9148,  Rev.  St  1913,  one  who  has  been  convicted  of  larceny  from 
the  person  may  not  be  placed  under  probation  by  the  district  court 

Erbor  to  the  district  court  for  Otoe  county :  James  T. 
Bbglbt,  Judge.    Reversed,  with  directions. 

D,  W.  lAvingston,  for  plaintiff  in  error. 

Willis  E.  Reedy  Attorney  General,  and  Charles  8.  Roe, 
contra. 

Lbtton,  J. 

The  defendant  was  charged  with  robbery,  and  was  con- 
victed of  larceny  from  the  person  under  instructions  per- 
mitting this  to  be  done  if  no  force  was  used.  Sentence 
was  suspended  by  the  court,  and  defendant  placed  upon 
probation. 

It  is  first  argued  that  it  is  reversible  error  to  submit 
instructions  as  to  a  crime  charged,  but  entirely  unsup- 
ported by  the  evidence.  There  can  be  no  question  of  the 
soundness  of  this  proposition.  Its  applicability  here  de- 
pends on  whether  the  evidence  is  sufficient  to  establish  the 
crime  of  larceny  from  the  person,  of  which  defendant  was 
convicted.  In  substance,  the  evidence  is  as  follows :  Jacob 
Pabin,  the  complaining  witness,  is  a  resident  of  North  Da- 
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kota.  He  formerly  lived  near  Talmage  in  this  state.  A 
few  days  before  Thanksgiving  he  returned  to  Talmage 
upon  a  visit.  Thanksgiving  Day  he  spent  with  a  number 
of  his  former  intimates.  He  visited  several  saloons,  where 
he  imbibed  to  some  extent.  That  night  he  met  John 
Casper,  the  defendant,  whom  he  had  previously  known. 
Pabin  testified  that  he  was  at  a  pool  hall  that  night,  and 
went  from  there  to  a  garage,  where  he  met  defendant  about 
11  o'clock.  He  had  not  arranged  for  a  sleeping  place,  and 
he  inquired  of  Casper  where  one  Watham  lived,  intend- 
ing to  spend  the  night  there.  Casper  volunteered  to  show 
him  where  Watham  lived.  As  they  passed  a  vacant  build- 
ing Casper  asked  him  to  go  inside.  There  was  no  light 
in  the  building,  and  he  therefore  refused  to  enter,  when 
Casper  pulled  him  inside.  He  fell,  and  while  on  the  floor 
Casper  reached  into  his  pocket  and  took  from  him  his 
pocketbook  with  a  five-dollar  bill  and  |4.50  in  silver  in 
it,  and  a  memorandum  book  and  some  papers.  After  Cas- 
per let  him  up  he  went  back  to  the  pool  hall,  which  was 
about  a  block  away,  where  he  tried  to  find  an  officer.  The 
proprietor  of  the  pool  hall  testified  that  Pabin  was  there 
about  9  or  10  o'clock,  and  that  night  he  returned  there 
about  half  past  11,  looking  for  an  officer.  The  sheriff 
testified  that  after  Casper  was  arrested  he  took  him  to  the 
building  where  Pabin  said  he  was  robbed  to  look  for 
papers,  and  they  found  none;  that  afterwards  defendant 
suggested  they  go  back  and  look  again;  that  Casper  then 
picked  up  from  the  floor  near  some  machinery  a  memoran- 
dum book  and  papers,  which  were  identified  by  Pabin  as 
having  been  taken  from  him.  The  sheriflf  also  testified 
that  he  saw  a  condition  indicating  a  scuffle  upon  the  fioor; 
that  they  then  went  back  to  the  pool  hall,  where  Casper 
offered  to  give  Pabin  the  amount  of  money  that  had  been 
taken  from  him,  but  Pabin  refused  it,  unless  he  would 
admit  that  it  was  the  same  money  he  had  taken,  which 
defendant  refused  to  do. 

For  the  defense,  defendant  testified  that  it  was  about 
8  o'clock  in  the  evening  when  he  met  Pabin  in  the  garage 
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and  offered  to  show  him  Watham's  house;  that  he  went 
with  him  a  little  over  a  block  to  a  point  where  they  could 
see  a  light  in  the  Watham  house,  and  then  left  him  and 
went  home,  a  distance  of  about  a  mile,  which  he  reached 
about  9  o'clock;  that  he  had  not  been  in  the  building 
Pabin  described  that  day.  Defendant's  mother  testified 
that  he  came  into  the  house  that  night  between  9  and  10 
o'clock.  She  had  gone  to  bed,  and  she  gave  no  reasons  or 
criteria  for  fixing  this  as  the  time  of  his  arrival. 

Pabin  is  corroborated  by  the  keeper  of  the  pool  hall  as 
to  the  time  he  left  there  to  go  to  the  garage  where  he 
met  Casper,  and  as  to  the  time  that  he  returned  there 
looking  for  an  officer.  Defendant  admits  he  left  the  gar- 
age with  Pabin  and  went  near  the  old  building  with  him. 
The  marks  found  by.  the  sheriff  on  the  floor  and  the  finding 
in  the  building  by  defendant  of  the  memorandum  book  and 
papers  taken  from  Pabin  support  his  evidence  that  the 
money  was  stolen  at  that  place.  The  jury  had  a  right  to 
consider  the  actions  and  api)earance  of  the  witnesses  upon 
the  stand  and  to  give  credence  to  those  whose  testimony 
they  believed.  They  evidently  disbelieved  defendant.  The 
evidence  indicates  that  Pabin  was  intoxicated  in  some  de- 
gree, but  it  failed  to  convince  the  jury  that  there  was  any 
intent  to  rob  him  by  putting  him  in  fear  or  overcoming 
him  by  force.  There  is  sufficient  evidence  to  support  the 
verdict  finding  defendant  guilty  of  larceny  from  the  person. 

It  is  complained  that  the  court  failed  to  instruct  as  to 
the  essential  elements  of  the  crime  of  larceny  from  the  per- 
son. The  jury  were  told,  in  the  words  of  the  statute: 
"Whoever  steals  property  of  any  value  by  taking  the  same 
from  the  i)erson  of  another  without  putting  said  person 
in  fear  by  threats,  or  by  the  use  of  force  and  violence,  shall 
be  deemed  guilty  of  grand  larceny."  In  another  instruc- 
tion the  court  said :  "The  putting  in  bodily  fear  with  the 
use  of  force  and  violence  is  not  a  necessary  element  in 
the  crime  of  larceny  from  the  person,  but  the  feloniously 
carrying  away  from  the  person  with  the  intent  of  convert- 
ing the  property  to  his  own  use  and  against  the  owner's 

100    Neb.— 24 
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consent  is  necessary."    These  instructions  sufficiently  de- 
scribe the  elements  of  the  crime. 

Misconduct  on  the  part  of  the  county  attorney  prejudi- 
cial to  defendant  during  the  argument  is  charged.  We 
find  no  prejudicial  error  in  this  respect.  One  of  the  ob- 
jections made  by  the  defendant  to  the  argument  was  oyer- 
ruled,  the  other  was  sustained,  and  the  jury  were  in- 
structed to  disregard  any  statement  made  not  borne  out 
by  the  evidence.  The  first  statement  was  apparently  made 
in  response  to  something  said  by  counsel  for  defendant. 

Since  the  evidence  in  this  case  was  direct  and  was  sup- 
ported by  corroborative  testimony,  the  defendant  was  not 
entitled  to  an  instruction  that,  if  the  evidence  is  recon- 
cilable with  innocence  upon  any  reasonable  hypothesis, 
he  is  entitled  to  a  verdict  of  acquittal,  as  in  a  case  where 
the  evidence  is  circumstantial  only.  2  Thompson,  Trials 
(2d  ed.)  sec.  2504. 

It  is  urged  that  the  court  was  without  authority  to 
enter  the  judgment  which  it  did.  There  is  merit  in  this 
contention.  The  court  suspended  sentence  and  placed  the 
defendant  upon  probation.  The  act  of  1913  (Rev.  St.  1913, 
sees.  9145-9151),  providing  for  the  appointment  of  proba- 
tion officers,  the  suspension  of  sentences,  and  placing  the 
accused  on  probation,  does  not  apply  to  persons  convicted 
of  certain  crimes  described  in  section  9148.  Among  these 
is  ^^obbery  or  larceny  of  (from)  the  person."  We  find  no 
other  section  of  the  statute  conferring  such  power  upon 
the  district  court  in  such  a  case.  The  order  made  by  the 
court  was  therefore  erroneous.  We  are  reluctant  to  re- 
verse the  order  of  probation  in  this  case,  but  feel  com- 
pelled to  obey  the  statute.  The  facts  justified  the  order, 
if  the  law  did  not  prohibit  the  exercise  of  such  clemency 
bv  the  district  court  in  a  case  of  this  kind. 

Since  we  find  no  prejudicial  error  previous  to  this  order, 
the  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded,  with  directions  that  sentence  be  pronounced 
upon  the  verdict,  in  accordance  with  law. 

Rkvdbsed. 
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Maranville  Ditch  Company  et  au,  appbliants,  v.  Kil- 
PATRiCK  Brothers  Compaj^y,  appellee. 

Fms  NoTSMBEB  17,  1916.    No.  18954. 

Waters:  Iruoation:  Afpbopbiation:  Adverse  Uses.  To  the  extent 
that  a  landowner,  under  a  prior  appropriation,  uses  water  of  a 
river  for  irrigation  when  actually  needed,  diversions  by  upper 
appropriators  using  water  for  the  same  purpose  are  not  adverse. 

Appeal  from  the  district  court  for  Chase  county :  Er- 
nest B.  Perry,  Judge.    Affirmed. 

P.  W.  Scott,  for  appellants. 

Eazlett  d  Jack  and  Charles  W.  Meeker,  contra. 

Bose,  J. 

Plaintiffs  brought  this  suit  in  equity  in  the  district  court 
fop  Chase  county  to  protect  alleged  priority  of  rights  to 
the  use  of  waters  of  the  Frenchman  river  for  irrigation. 
The  statutory  appropriations  of  the  parties  are  as  follows : 
Defendant,  December  23,  1890,  64.86  cubic  feet  of  water  a 
second;  plaintiff  Maranville  Ditch  Company,  Decembers, 
1894, 6  cubic  feet  of  water  a  second ;  plaintiff  Inman  Ditch 
Company,  February  28,  1895,  6.43  cubic  feet  of  water  a 
second.  Plaintiffs  are  upper  proprietors.  They  assert 
prior  rights  alleged  to  have  been  acquired  by  prescription 
OP  by  adverse  user  for  more  than  the  statutory  period  of 
ten  years.  The  district  court  decreed  that  defendant  had 
a  prior  right  to  use  24  cubic  feet  of  water  a  second.  Plain- 
tiffs have  appealed. 

It  is  contended  that  the  evidence  does  not  justify  the 
finding  belowi  There  is  testimony  tending  to  show  that 
by  means  of  two  dams,  two  and  five  miles,  respectively, 
above  defendant's  headgate,  plaintiffs  have  for  more  than 
ten  years  diverted  to  their  irrigation  ditches  the  entire 
flow  of  the  river  at  those  places.  Owing  to  the  peculiar 
nature  of  the  basin  of  the  stream,  however,  the  river,  be- 
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fore  reaching  defendant's  headgate,  accumulated  consid- 
erable water  which  defendant  used  for  irrigation.  De- 
fendant owns  2,000  acres  of  land  under  its  ditch.  One  of 
its  officers  testified  that  it  annually  irrigated  from  1,500  to 
2,000  acres  of  its  own,  in  addition  to  160  acres  which  it 
did  not  own.  To  the  extent  that  defendant,  under  its  prior 
appropriation,  used  water,  when  actually  needed  for  irri- 
gation, the  diversions  of  plaintiffs  were  not  adverse.  2 
Kinney,  Irrigation  and  Water  Rights  (2d  ed.)  sec.  1050; 
Faulkner  v.  Rondoni,  104  Gal.  140;  Talbott  v.  Butte  City 
Water  Co.,  29  Mont.  17;  Featherman  v.  Hennessy,  42 
Mont.  535;  Davis  v.  Chamberlain,  51  Or.  304;  Henderson 
V.  Goforth,  34  S.  Dak.  441.  Under  these  circumstances 
plaintiffs  were  required  to  prove  that  they  had  deprived 
defendant  of  the  use  of  a  definite  quantity  of  water  to 
which  it  was  entitled  under  its  prior  appropriation.  Hayes 
V.  Silver  Creek  d  Panoche  Land  &  Water  Co.,  136  CaL 
238;  Logan  v.  Ouichard,  159  Cal,  592.  In  this  situation 
the  trial  court  found  that,  while  the  testimony  was  not  as 
certain,  unequivocal  and  definite  as  it  should  have  been, 
defendant  had  irrigated  annually  approximately  1,680 
acres,  a  use  of  water,  according  to  the  statute,  equivalent 
to  24  cubic  feet  a  second.  The  finding  on  appeal  is  the 
same.  This  conclusion  makes  it  unnecessary  to  consider 
other  questions  argued. 

Affirmed. 

Sedgwick  and  Hambe^  JJ.,  not  sitting.  • 


Mary  K.  Erickson^  appellee,  v.  Aueelia  Crosby  et  al., 

appellants. 

Filed  Novembeb  17,  1916.    No.  19003. 

A.dYer8e  Possession.  Title  may  be  acquired  by  adverse  possession,  though 
the  claim  of  ownership  was  invalid  and  the  occupant  beUeved  he 
was  asserting  legal  rights  only. 
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AppfiAL  from  the  district  court  for  Franklin  county: 
Harby  S.  Ddngan^  Judge.    Affirmed. 

A.  H.  Byrum  and  L.  H.  Blackledge,  for  appellants. 

W.  C.  Dorsey,  contrct. 

BosB^  J. 

This  is  an  action  to  quiet  in  plaiutiiBf  title  to  the  north 
half  of  the  northwest  quarter  of  section  25,  township  3, 
range  13  west,  in  Franklin  county.  The  title  was  in  Buth 
Pay  StuU,  who  died  September  28,  1898.  She  had  devised 
the  land  to  her  mother.  In  1894  the  latter  adopted  plain- 
tiff. The  devisee  died  before  testatrix.  The  will  was  pro- 
hated,  and  it  seems  to  have  been  assumed  by  those  inter- 
ested that  plaintiff  succeeded  to  the  rights  of  the  devisee. 
Rev.  St.  1913,  sec.  1314.  Desiring  to  sell  the  land,  plain- 
tiff commenced  this  suit  against  David  Stevens,  a  brother 
of  testatrix.  After  the  filing  of  the  petition  Stevens  died, 
and  his  heirs  were  made  defendants.  From  a  decree  quiet- 
ing in  plaintiff  title  acquired  by  adverse  possession,  de- 
fendants have  appealed. 

Defendants  contend  that  plaintiff's  possession  was  not 
adverse  or  hostile  to  Stevens.  They  argue  that  plaintiff 
claimed  only  under  the  will,  a  claim  based  upon  a  mis- 
taken belief  that  the  adopted  child  acquired  the  interest 
which  would  have  vested  in  her  foster-mother  had  the  lat- 
ter survived  the  testatrix.  Plaintiff  held  possession,  claim- 
ing under  the  will.  Pettft  v.  Black,  13  Neb.  142.  If  her 
title  was  defective,  she  nevertheless  held  under  a  claim 
of  title.  Lantry  v,  Wolff,  49  Neb.  374.  In  the  latter  case 
it  was  said :  "It  is  not  essential  that  the  claim  of  right 
or  title  to  the  land  by  the  adverse  occupant  be  a  valid 
legal  claim  in  order  that  the  statute  may  run  in  his  favor." 

Assuming  that  plaintiff  believed  she  was  asserting  legal 
rights  only,  and  assuming  that  her  claim  of  title  was  de- 
fective, her  possession  could  nevertheless  ripen  into  title 
by  adverse  i)Ofisession.     Zweiner  v.  Test,  96  Neb.  399; 
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Daily  V.  Boudreau,  231  111.  228;   Cole  v.  Parker,  70  Mo. 
372. 

In  Andrews  v.  Eastings,  85  Neb.  548,  it  was  said:  "It 
is  true,  as  argm^.d  by  plaintiff,  that  we  have  consistently 
held,  since  Horbach  v.  Miller,  4  Neb.  31,  that  occupation 
of  real  estate  will  not  ripen  into  title  unless  that  posses- 
sion is  adverse  to  the  true  owner  and  with  the  intent  and 
purpose  of  the  occupant  of  asserting  ownership  to  the 
land.  See  Ryan  v.  City  of  Lincoln,  85  Neb.  539.  But  pos- 
session may  be  adverse  without  any  declaration  of  hos- 
tility to  the  true  owner.  City  of  Florence  v.  White,  50 
Neb.  516.  The  occupant's  intention  at  the  time  he  to<* 
possession  is  not  necessarily  a  controlling  factor.  It  is 
sufficient  if  possession  is  taken  and  the  premises  held  for 
ten  years  under  a  claim  of  right  or  of  ownership.  Fitzger- 
ald V,  Brewster,  31  Neb.  51." 

It  is  further  insisted  that  plaintiff  never  made  an  actual 
entry  on  the  land.  The  evidence  shows  that  the  tenant  of 
testatrix  attorned  to  plaintiff  and  paid  to  her  the  rent 
This  fact  and  plaintiff's  claim  of  ownership  were  known 
to  Stevens.  Under  these  circumstances  the  possession  of 
the  tenant  was  the  possession  of  plaintiff. 

Defendants  contend  that  plaintiff  did  not  by  adverse 
possession  acquire  title  to  the  entire  tract,  the  evidence 
showing  that  the  land  was  unfenced  and  without  improve- 
ments, that  only  60  acres  were  cultivated,  and  that  the 
remainder  was  hay  land.  The  entire  tract  was  leased  and 
used  by  the  tenant  of  testatrix,  and  he  attorned  to  plain- 
tiff. Under  these  9ircumstances  plaintiff  acquired  title 
to  the  entire  tract. 

The  judgment  of  the  district  court  is 

Affirmbd. 

Lbtton,  Sedgwick  and  Hamee^  JJ.,  not  sitting. 
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James  Campbell,  appelletb,  v.  Union  Pacific  Raileoad 

Company  et  al.,  appellants. 

Filed  Noyembeb  17,  1916.    No.  19035. 

BiUroads:  Accident  at  Crossing:  Question  fob  Jubt.  Whether  en- 
ginemen  rung  the  bell  or  blew  the  whistle  of  a  locomotiye  con- 
tinuously for  80  rods  before  crossing  a  public  highway  as  required 
by  statute  is  a  question  for  the  jury,  where  witnesses  who  were 
in  such  position  and  condition  that  they  would  probably  have 
heard  the  signals,  if  given,  testified  that  they  did  not  hear  the 
whistle  or  the  bell,  and  other  witnesses  testified  that  the  whistle 
was  blown  and  the  bell  rung.    Rev.  St  1913,  sec.  6023. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bruno  0.  Hostbtlbr,  Judge.    Affirmed. 

Edson  Richy  A,  G.  Ellick  and  T.  F.  Earner,  for  appel- 
lants. 

H.  D.  Rhea  and  Edvyard  B.  McDermott,  contra. 

Rose  J. 

This  is  an  action  in  the  district  court  for  Buffalo  county 
against  the  Union  Pacific  Railroad  Company  and  one  of  its 
engineers  to  recover  damages  in  the  sum  of  f  15,030  for 
injuries  sustained  by  plaintiff  in  a  collision  with  a  freight 
train  at  a  public  crossing  near  Odessa.  From  a  judgment 
in  plaintiff's  favor  for  fo^SOO,  defendants  have  appealed. 

Plaintiff  charged  defendants  with  negligence  in  failing 
to  give  the  signals  required  by  the  following  statute : 

'^A  bell  of  at  least  thirty  pounds  weight  or  a  steam  whis- 
tle shall  be  placed  on  each  locomotive  engine,  and  shall  be 
rung  or  whistled  at  the  distance  of  at  least  eighty  rods 
from  the  place  where  the  railroad  shall  crons  any  other 
road  or  street,  and  be  kept  ringing  or  whistling  until  it 
shall  have  crossed  such  road  or  street"  Rev.  8t.  1913,  sec. 
6023. 

Defendants  denied  the  Diligence  charge^l,  and  pU^dc^l 
that  plaintiff  was  guiltjr  of  gross  negligence  in  failing  to 
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look  and  listen  before  going  upon  the  railroad  track.  At 
the  close  of  the  testimony  defendants  requested  a  peremp- 
tory instruction  in  their  favor  on  the  grounds  that  negli- 
gence on  their  part  was  not  proved,  and  that  plaintiff  was 
guilty  of  contributory  negligence  which  was  more  than 
slight  in  comparison  with  the  negligence  imputed  to  them. 
The  failure  to  direct  a  verdict  for  defendants  presents  the 
principal  questions  for  review. 

On  the  morning  of  December  30,  1913,  plaintiff  occu- 
pied a  covered  seat  on  the  front  end  of  an  oil  wagon,  while 
driving  a  four-mule  team  westward  on  a  public  highway 
north  of  and  parallel  to  the  Union  Pacific  railroad  in  Buf- 
falo county.  When  50  feet  or  more  from  the  railroad,  he 
turned  south  toward  a  crossing  about  300  feet  east  of  the 
station  at  Odessa,  where  there  were  three  tracks.  A  west- 
bound freight  train,  consisting  of  a  locomotive  and  eight 
or  ten  cars,  struck  the  wheel-mules  while  they  were  on  the 
north  track.  As  a  result  of  the  collision  plaintiff  was  in- 
jured. He  testified  that  before  turning  south  toward  the 
railroad  he  thought  he  heard  a  whistle  and  stopped;  that 
he  looked  back  through  an  opening  in  the  curtain  of  the 
wagon  top,  but  neither  heard  nor  saw  a  train;  that  he 
drove  forw^ard  and  looked  both  to  the  east  and  to  the  west; 
that  there  was  a  dense  fog  which  obstructed  his  vision  be- 
yond 450  feet ;  that  when  the  leaders  were  on  the  railroad 
he  saw  the  engine  150  feet  away,  but  was  unable  to  get 
the  team  off  the  track  in  time  to  prevent  a  collision. 

Defendants  insist  that  plaintiff  was  guilty  of  gross  neg- 
ligence in  failing  to  look  and  listen  before  going  upon  the 
railroad,  and  they  argue  that  his  testimony  that  he  did 
not  hear  the  train  approaching  shows  he  did  not  listen, 
since,  had  he  exercised  ordinary  care  in  doing  so,  he  would 
have  heard  the  rumble  of  the  train  and  a  highway  signal 
consisting  of  two  long  and  two  short  blasts.  In  this  con- 
nection reference  is  made  to  testimony  tending  to  prove 
the  following  facts :  At  the  time  of  the  accident  plaintiff 
wore  a  cap  pulled  down  to  his  ears  and  a  duck  coat  with 
the  collar  turned  up.    The  road  was  rough  and  the  ground 
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was  frozen.    Earlier  in  the  morning,  when  2^^  miles  from 
Odessa,  he  had  heard  a  freight  train  80  rods  south  of  him. 
At  a  place  a  block  south  of  the  station  the  train  which 
collided  with  plaintiff  was  heard  by  witnesses  when  it  was 
more  than  a  mile  away.    Two  long  and  two  short  blasts  of 
the  whistle  were  given  about  1,400  feet  east  of  the  cross- 
ing.   The  fireman  pulled  the  bell  cord  and  the  engineer 
started  the  automatic  bell.    While  defendants  are  correct 
in  asserting  that  the  record  contains  the  proofs  thus  out- 
lined, there  is  also  candid  and  substantial  testimony  tend- 
ing to  show  that  neither  the  coat  nor  the  cap  worn  by 
plaintiff  covered  the  lobes  of  his  ears.    There  is  no  evidence 
of  the  length  of  the  train,  which  he  heard  at  a  distance 
of  80  rods,  or  of  its  speed.    It  is  not  shown  that  the  situa- 
tion and  conditions  which  enabled  witnesses  to  hear  the 
approaching  train  a  mile  away  were  substantially  the  same 
at  the  crossing.    There  is  no  direct  testimony  that  the  bell 
was  rung  or  that  the  whistle  was  blown  continuously  for 
80  rods  before  the  train  crossed  the  highway.    Defendants' 
witnesses  did  not  state  that  a  bell  was  rung  continuously 
for  80  rods.    It  is  not  intimated  that  the  whistle  was  blown 
continuously  for  that  distance.    The  jury  were  not  bound 
to  find  that  a  highway  signal  was  given  about  1,400  feet 
east  of  the  crossing.    Disinterested  witnesses  who  were  in 
such  situation  and  condition  that  they  would  probably 
have  heard  the  statutory  signals,  if  given,  testified  that 
they  did  not  hear  them  and  that  they  did  not  hear  a  high- 
way signal.     Proof  that  plaintiff  stopped  before  driving 
on  the  tracks  is  corroborated  by  the  engineer.     Plaintiff 
testified  that  he  looked  and  listened,  and  that  he  did  not 
see  nor  hear  the  train  in  time  to  prevent  the  collision. 
It  may  fairly  be  inferred  from  the  testimony  that  the  giv- 
ing of  the  statutory  signals  would  have  prevented  the  col- 
lision.    The  evidence  is  sufficient  to  sustain  findings  that 
plaintiff  exercised  ordinary  care  before  driving  onto  the 
track,  that  he  was  not  guilty  of  contributory  negligence, 
and  that  the  failure  to  give  the  statutory  signals  was  the 
proximate  cause  of  his  injury,     Wallenhurg  v.  Misaowri 
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P.  R.  Co.,  86  Neb.  642.  The  law  applicable  to  the  evidence 
may  be  stated  as  follows:  Whether  enginemen  rung  the 
bell  or  blew  the  whistle  of  a  locomotive  continuously  fop 
80  rods  before  crossing  a  public  highway  as  required  by 
statute  is  a  question  for  the  jury,  where  witnesses  who 
were  in  such  position  and  condition  that  they  would  prob- 
ably have  heard  the  signals,  if  given,  testified  that  they 
did  not  hear  the  whistle  or  the  bell,  and  other  witnesses 
testified  that  the  whistle  was  blown  and  the  bell  rung. 
United  Railways  &  Electric  Co.  v.  Crain,  123  Md.  332, 10 
N.  C.  C.  A.  571,  and  note. 

The  record  indicates  that  the  rulings  of  the  trial  court 
are  in  harmony  with  the  views  here  expressed,  and  that 
there  is  no  prejudicial  error  in  the  instructions,  though 
some  of  them  are  criticised  by  defendants. 

One  of  the  assignments  of  error  is  misconduct  of  an 
attorney  for  plaintiff  in  making  his  argument  to  the  jury. 
The  complaint  is  that  he  made  prejudicial  assertions  of 
fact  having  no  support  in  the  evidence.  What  counsel 
said  was  not  taken  down  by  the  official  stenographer,  btlt 
was  reported  by  affidavit  only.  The  statements  ascribed 
to  plaintiff's  counsel  were  assailed  by  counter-affidavits 
as  inaccurate.  Counsel  was  admonished  by  the  trial  court 
to  confine  his  remarks  to  the  evidence,  and  the  jury  were 
directed  to  consider  proofs  only.  The  presiding  judge 
observed  what  took  place,  and  its  effect  upon  the  jury,  if 
any.  He  considered  the  affidavits  on  both  sides  of  the 
controversy  and  overruled  this  assignment  of  error  in  the 
motion  for  a  new  trial.  The  jury's  finding  in  favor  of 
plaintiff  is  sustained  by  competent  evidence,  and  it  does 
not  appear  that  defendants  were  prejudiced  by  the  miscon- 
duct of  which  they  complain,  or  that  there  was  an  errone- 
ous ruling  in  regard  to  it. 

Complaint  is  also  made  of  the  amount  of  the  recovery, 
but  there  does  not  seem  to  be  a  substantial  ground  for 
interfering  with  the  award  of  the  jury.  Plaintiff  was 
severely  shocked  and  suffered  greatly.  The  evidence  is 
sufficient  to  sustain  a  finding  that  his  left  arm  was  i)er- 
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manently  stiffened  at  the  elbow  as  the  result  of  a  com- 
pound denuded  fracture,  and  that  he  was  otherwise  in- 
jured.   His  earning  capacity  was  permanently  impaired. 

Affirmed. 

Sbdgwick  and  Hamer,  JJ.,  not  sitting. 


Albert  S.  Daggett  et  aij.,  appellees,  v.  Drainage  Dis- 
trict, APPELLANT. 

Filed  November  17,  1916.    No.  18726. 

1.  Appeal:  Habmless  Ebbob:  Testihont  of  Experts.  The  question 
of  the  competency  of  an  expert  witness  is  largely  within  the  dis- 
cretion of  the  trial  court,  and,  while  an  appellate  court  will  cor- 
rect any  prejudicial  error  arising  from  abuse  of  that  discretion, 
a  judgment  will  not  he  reversed  for  a  technical  omission  in  laying 
the  foundation  for  expert  evidence  unless  it  affirmatively  appears 
that  the  party  complaining  has  been  substantially  prejudiced 
thereby. 

2.  :  Review:    Objection  to  EMdence,    A  general  objection  to  a 

hypothetical  question  as  to  value  as  "not  containing  proper  ele- 
ments on  which  to  base  an  opinion"  will  not  be  regarded  upon  ap- 
peal unless  it  appears  that  the  attention  of  the  trial  court  was 
drawn  to  the  omission  of  some  substantial  element  of  value,  or 
that  the  omission  was  of  such  importance  that  it  must  have  been 
considered. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Affirmed, 

Kelligar  d  Femeau  and  A.  R.  Keim,  for  appellant 

C.  F.  Reavis,  contra, 

Sbdgwick,  J. 

The  improvement  designed  and  undertaken  by  the  de- 
fendant contemplated  the  construction  of  artificial  chan- 
nels to  straighten  the  course  of  the  stream  of  water  on 
which  the  plaintiflE's  mill  was  located.    Proceedings  were 
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John  Hutton^  appbixbe,  v.  Missouri  Pacifio  Railway 

Company,  appellant. 

Filed  Novembeb  17, 1916.    No.  18835. 

1.  Bailroads:  Injubt  to  Tbespassers:  Ck>NTBiBUTOBT  Nesugencb. 
Where  the  plaintiff  appears  from  his  own  testimony  to  have  gone 
upon  the  side  of  the  defendant's  railroad  track,  where  he  lay 
down  upon  the  ballast  with  his  head  about  a  foot  from  the  rail, 
with  his  body  alongside  of  the  rail  and  next  to  it,  and  with  hiB 
hands  crossed  oyer  his  head,  and  was  so  lying  awake  looking 
at  the  train  as  it  approached  from  a  distance  some  1,500  feet  away, 
he  will  not  be  justified  in  remaining  in  his  dangerous  position  until 
the  train  arrived  and  he  was  struck  by  it  and  injured,  although  he 
testified  that  he  did  not  hear  the  noise  of  the  train,  or  its  bell  or 
whistle,  and  did  not  get  out  of  the  way  because  he  did  not  hear 
them. 

2.   :  :  .     In  such  case,  the  cause  of  the  Injury 

would  seem  to  be  the  plaintiff's  wilful  negligence  in  lying  down  upon 
the  track  and  neglecting  to  get  up  and  go  away,  and  for  which 
the  railroad  company  was  in  no  degree  liable. 

3.  :  :  .    The  plaintiff  was  a  trespasser  upon  the 

defendant's  track.  When  he  saw  the  train  coming,  he  apparently 
hesitated  to  make  the  exertion  required  to  roll  off  the  track,  or  to 
get  up  and  walk  away.  In  any  event,  he  would  be  guilty  of  con- 
tributory negligence,  unless  it  should  be  shown  by  a  preponde^ 
ance  of  the  evidence,  which  it  is  not,  that  the  defendant's  engineer 
carelessly  and  negligently  ran  him  down.  Held,  no  recovery  could 
be  had.    Hooker  v,  Wabash  R.  Co.,  99  Neb.  13. 

4.  Negligence:  Evidence:  Pbesxtmption.  There  is  no  presumption  of 
ordinary  care,  induced  by  the  instinct  of  self-preservation,  when 
there  is  evidence  of  negligence  on  plaintiff's  part  not  controverted. 
Johnston  V.  Delano^  ante,  p.  192. 

b."  Evidence  examined,  and  found  to  be  insufficient  to  sustain  the  ver- 
dict. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed. 

B.  P.  Waggener  and  J.  A.  G.  Kennedy ^  for  appellant 

Lambert^  Shotioell  d  Shotwell  and  E.  Simon,  contrik 
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Hambb^  J. 

The  defendant  appeals  from  the  judgment  of  the  district 
court  fop  Douglas  county.  This  action  was  brought  to 
recover  damages  for  an  injury  suffered  by  the  plaintiff. 
The  plaintiff  alleged  he  was  lying  on  defendant's  right  of 
way,  and  close  to  the  west  rail  of  defendant's  railroad 
track,  his  head  and  hands  being  in  close  proximity  to  the 
rail;  that  the  track  was  unobstructed,  and  that  he  could 
have  been  easily  seen ;  that,  while  the  plaintiff  was  lying 
on  the  defendant's  railroad  track,  a  freight  train  came 
along  and  ran  down  upon  him  without  warning,  having 
failed  to  ring  the  bell  or  sound  the  whistle ;  that  the  train 
ran  over  the  plaintiff  and  severely  injured  him,  which 
could  have  been  avoided  by  the  exercise  of  ordinary  care; 
that  the  train  ran  over  the  right  hand  of  the  plaintiff  and 
severely  cut  and  bruised  the  same  so  that  it  was  necessary 
to  amputate  it  at  the  wrist  joint ;  that  from  the  impact 
the  plaintiff's  right  and  left  arms  were  broken  between  the 
shoulder  and  elbow ;  that  the  plaintiff  was  under  the  care 
of  a  doctor  for  more  than  two  months,  and  was  totally 
incapacitated  from  doing  any  work  for  a  period  of  about 
four  months;  that  said  injuries  have  incapacitated  him 
from  doing  any  kind  of  work  except  small  jobs  like  chores, 
and  that  the  plaintiff  has  been  rendered  unable  to  earn  a 
livelihood  for  himself,  and  his  earning  capacity  has  been 
permanently  impaired ;  that  prior  to  the  injuries  received 
by  the  plaintiff  he  was  able  to  earn  from  f 25  to  |30  a 
month  as  a  farm  hand,  and  was  56  years  old. 

The  defendant  admitted  that  the  plaintiff  received  an 
injury  to  his  right  hand,  but  alleged  he  was  familiar  with 
the  dangers  and  rists  necessarily  incident  to  being  upon 
defendant's  right  of  way,  and  near  defendant's  railroad 
track,  and  that  the  plaintiff  assumed  all  of  the  risks  and 
dangers  that  were  incident  to  his  being  there  upon  defend- 
ant's right  of  way  at  the  time  that  he  was  injured;  that 
there  was  no  occasion  for  plaintiff  being  upon  defendant's 
right  of  way ;  that  plaintiff  was  guilty  of  gross  negligence ; 
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and  that  the  defendant  railroad  company  was  wholly  with- 
out negligence. 

There  was  a  verdict  and  judgment  against  the  defendant 
for  11^500.  Plaintiff  contends  that  the  place  where  he  was 
lying  on  the  defendants  railway  bed  was  at  a  point  about 
60  feet  south  of  a  public  crossing ;  that  while  he  was  lying 
there  defendant's  servants  should  have  seen  him  and  should 
have  controlled  the  train  which  ran  down  upon  him  and 
injured  him ;  that  he  was  lying  about  60  or  70  feet  south 
of  a  crossing,  and  that  the  defendant  did  not  ring  the  bell 
nor  sound  the  whistle.  That  the  plaintiff  had  a  right  to 
obstruct  the  defendant's  use  of  its  railway  track  by  lying 
down  upon  it  or  against  it  need  not  be  conceded. 

It  is  first  objected  by  the  defendant  that  the  verdict  is 
not  sustained  by  su£9cient  evidence. 

The  plaintiff  testified  to  his  name,  age,  and  occupation, 
and  to  living  wherever  his  hat  was  ofif ;  that  he  was  going 
from  Nebraska  City  to  Auburn;  that  it  was  a  sunshiny 
day ;  that  he  got  on  the  railroad  track  at  Paul,  6  or  7  miles 
from  Nebraska  City;  that  he  found  the  wagon  road  was 
muddy;  that  he  was  below  Paul  and  about  a  mile  above 
Julian ;  that  this  was  about  60  feet  south  of  the  first  road 
crossing  north  of  Julian ;  that  he  was  tired  and  lay  down 
to  rest  on  the  west  side  of  the  track  west  of  the  west  rail ; 
that  his  feet  were  to  the  northwest  and  his  head  about  a 
foot  from  the  track  with  his  hands  crossed  over  his  head; 
that  he  was  lying  on  the  ballast ;  that  he  lay  down  where 
he  did  because  the  rest  of  the  places  were  wet  and  muddy; 
that  when  he  got  down  to  the  crossing  he  lay  down  about 
60  feet  south  of  the  crossing;  that  about  60  feet  north  of 
the  crossing  the  track  begins  to  curve ;  that  he  was  lying 
next  to  the  rail  and  on  the  inside  or  west  side  of  the  curve; 
that  from  the  crossing  he  could  see  up  the  track  for  half 
a  mile ;  that  there  was  a  bank  on  the  east  side  of  the  track 
where  he  was  lying,  and  the  track  was  built  up ;  that  there 
was  no  bell  or  whistle;  that  he  did  not  heair  any  noise  of 
the  train  coming;  that  the  cowcatcher  struck  his  right 
hand  and  shoulders  and  broke  his  hand;  that  he  lost  hif 
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little  finger  and  two  other  fingers  next  to  the  forefinger; 
that  the  engineer  hollered  at  him ;  that  when  he  raised  up 
the  engine  struck  him  again  and  knocked  him  off  the  side 
of  the  track  onto  the  dump;  that  the  tail  end  of  the  train 
was  about  a  quarter  of  a  mile  down  the  track  when  it 
stopped;  that  the  train  was  going  about  35  or  40  miles  an 
hour;  that  they  stopped  and  backed  up  and  took  the  plain- 
tiff to  Julian  to  a  doctor;   that  it  was  between  2  and  3 
o'clock  in  the  afternoon  when  he  was  struck,  and  was  sun- 
shiny;  that  they  took  him  to  Auburn  that  night  to  An- 
derson's hotel,  where  they  got  a  doctor,  who  took  his  hand 
ofif  at  the  wrist;  that  his  shoulders  and  arms  were  both 
broken ;  that  the  fingers  of  his  left  hand  are  stiff,  and  he 
can  only  raise  his  arm  up  a  short  distance ;  that  he  stayed 
about  a  week  and  a  half  at  Auburn,  and  then  went  to 
Nebraska  City,  where  he  stayed  more  than  a  month ;  that 
he  was  then  taken  to  the  poorhouse;   that  before  he  was 
injured  he  had  the  full  use  of  both  arms  and  was  able  to 
work  right  along,  and  got  f2  a  day  in  the  rock  quarry, 
and  |35  a  month  on  the  farm ;  that  he  has  not  yet  done 
a  day's  work  since  he  was  injured;    that  before  he  was 
injured  his  fingers  were  in  good  condition  and  his  health 
was  all  right;  that  now  both  his  arms  pain  him  and  his 
hand  hurts  him  very  much;   that  he  went  to  the  ground 
with  Mr.  Simon  and  Mr.  Shotwell,  and  took  the  same  posi- 
tion on  the  railroad  track  that  he  had  when  he  was  in- 
jured; that  when  he  was  struck  by  the  train  he  fell  over 
on  the  side  of  the  road  on  the  dump ;  that  from  where  he 
got  hurt  he  could  see  up  the  track  clear  above  the  whis- 
tling post  1,500  feet;  that  from  the  whistling  post  he  could 
see  up  the  track  for  a  mile ;  that  from  where  he  was  lying 
he  could  see  up  beyond  the  whistling  post ;  that  there  were 
no  trees  or  anything  else  close  to  the  track  to  obscure  the 
view;   that  he  was  dressed  at  that  time  as  he  was  when 
he  testified,  except  that  he  had  a  black  coat  on  then; 
that  the  ballast  was  white  rock;    that  it  was  an  extra 
freight,  and  he  could  not  tell  how  many  cars ;  that  he  did 
not  hear  any  sound  of  any  character  before  the  train 
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struck  him;  that  there  was  a  wagon  road  crossing  the 
track  near  where  he  was  lying. 

On  cross-examination  he  testified  that  he  was  awake; 
that  his  feet  were  to  the  northwest  and  his  head  to  the 
southeast;  that  the  train  came  from  the  north;  that  he 
could  see  i^  for  1,500  feet;  that  the  reason  he  did  not 
get  up  out  of  the  way  was  that  he  did  not  hear  it; 
that  they  did  not  make  any  whistling  or  noise,  and  there 
was  no  bell;  that  he  did  not  hear  the  train  or  the  bell 
or  whistle;  that  there  was  nothing  to  obstruct  his  view 
for  1,500  feet  to  the  north;  that  in  the  direction  from 
which  the  train  came  the  engineer  and  fireman  could  not 
help  seeing  him;  that  he  could  see  the  engine  for  1,500 
feet,  and  that  he  was  awake.  The  fact  that  the  plaintiff 
testified  that  he  saw  the  train  coming  when  it  was  1,500 
feet  away,  and  that  he  remained  lying  along  side  of  the 
rail  until  the  engine  reached  him  makes  this  a  case  for 
careful  consideration. 

He  further  testified  that  when  he  went  onto  the  track 
at  Paul  he  had  not  bought  a  ticket,  and  did  not  say  any- 
thing to  the  agent,  and  the  agent  did  not  say  anything  to 
him;  that  he  went  onto  the  right  of  way  without  the  per- 
mission of  the  railroad  company,  although  he  knew  that 
the  trains  ran  there  during  the  daytime;  that  he  saw  the 
curve  of  the  track  start  about  60  or  70  feet  north  of  the 
wagon  road;  that  the  cattle  guards  were  between  him 
and  the  engine  coming  from  the  north;  that  the  ground 
slopes  from  the  end  of  the  ties  down  toward  the  ditch; 
that  exhibit  1  is  a  fairly  correct  picture  of  the  cattle  guards 
that  were  north  of  him  when  he  got  hurt;  that  he  was 
south  from  the  south  cattle  guard;  that  when  the  engine 
came  along  and  hit  him  it  knocked  him  a  little  way,  and 
then  came  along  and  hit  him  again  and  rolled  him  over 
on  the  side  of  the  dump;  that  when  it  first  hit  him  it 
knocked  him  about  8  or  9  feet;  that  he  was  lying  about 
60  feet  south  of  the  south  cattle  guard ;  that  the  road  was 
muddy;  that  he  could  see  after  it  knocked  him  oflf  that 
the  train  went  between  a  quarter  and  half  a  mile  before 
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it  stopped ;  that  it  was  a  bright,  clear  day ;  that  he  had 
a  cane  or  a  stick,  and  it  was  resting  on  the  west  rail, 
and  his  head  and  hands  were  on  the  stick;  that  he  in- 
tended to  get  out  of  the  way  before  the  train  came. 

Miss  Vera  L.  Wilson  testified  that  she  went  out  with 

Mr.  Sliotwell,  Mr.  Simon,  Mr.  Hutton,  and  Mr.  Taylor,  her 

brother-in-law;   she  went  to  examine  the  ground  and  the 

track;  that  it  was  a  clear,  sunshiny  day  about  2  o'clock 

in  the  afternoon ;   that  the  general  direction  of  the  road 

at  that  point  was  north  and  south ;  that  there  was  a  little 

bend  in  the  track  north  of  the  crossing ;   that  Mr.  Simon, 

Mp.  Shotwell,  Mr.  Taylor,  and  the  witness  went  up  as  far 

north  as  the  whistling  post;   that  when  they  were  at  the 

whistling  post  Mr.  Hutton  was  lying  in  the  position  he 

says  he  was  in  when  the  train  hit  him ;   that  he  was  just 

south  of  the  crossing  on  the  west  side  of  the  track,  which 

would  be  on  the  inside  of  the  curve;  that  he  was  in  that 

position  when  the  witness  and  the  others  were  up  at  the 

whistling  post;   that  when  she  was  up  there  she  looked 

down  the  track  to  w  here  Mr.  Hutton  was  then  lying ;  that 

she  could  see  an  object  on  the  track,  but  could  Hot  say 

whether  it  was  a  man  or  not;   that  when  she  got  to  the 

crossing  she  looked  up  and  could  see  clear  up  to  a  i)oint 

which  she  imagined  was  over  a  mile  beyond  the  whistling 

post;   that  she  stood  where  Mr.  Hutton  was  lying  and 

could  see  clear  to  the  curve,  beyond  the  whistling  post; 

that  there  w^as  a  curve  north  of  the  whistling  post  a  mile 

OP  a  mile  and  a  half;  that  there  was  a  curve  to  the  south 

of  the  whistling  post;   that  if  she  had  been  lying  where 

Mr.  Hutton  said  he  was  lying,  the  wings  of  the  cattle  guard 

would  be  between  her  and  the  engine;   that  Hutton  was 

lying  on  the  track  south  of  the  cattle  guards  right  close 

to  the  track  and  next  to  the  ties;   that  the  railroad  was 

ballasted  with  gravel  or  cinders. 

Dr.  S.  J.  Grudupe  testified  that  he  was  a  practicing 
physician  living  at  Julian,  Nebraska;  that  he  was  called 
to  the  depot  about  a  year  ago  and  saw  the  plaintiff;  that 
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he  looked  the  man  over  and  saw  no  effects  of  alcohol ;  that 
he  seemed  shocked  and  dazed. 

On  being  recalled  the  plaintiff  testified  that  the  night 
before  he  was  injured  he  stayed  at  the  depot  at  Nebraska 
City,  and  did  not  have  anything  to  drink  on  the  day  of 
the  injury. 

Edward  Simon  testified  that  he  lived  in  Omaha  and  waii 
a  practicing  lawyer;  that,  after  the  accident,  Mr.  Shot- 
well,  Miss  Wilson,  Mr.  Taylor,  and  Mr.  Hutton  went  with 
the  witness  to  investigate  the  place  where  Hutton  was 
hurt ;  that  they  went  to  the  road  crossing  near  where  Hut- 
ton was  hurt,  and  got  there  about  2 :  30  p.  m. ;  that  they 
had  Mr.  Hutton  take  the  position  he  was  in  at  the  time 
he  was  hurt;  that  from  the  whistling  post  the  witness 
looked  down  to  the  place  where  Hutton  was  then  lying; 
that  he  could  see  an  object  lying  there,  but  could  not  dis- 
tinguish what  it  w^as;  that  he  then  measured  the  distance 
from  the  whistling  post  to  the  crossing  by  stepping  it,  and 
found  it  to  be  about  500  paces  of  3  feet  each;  that  the 
general  direction  was  north  and  south;  that  from  where 
Hutton  lay  you  could  see  the  track  for  about  a  mile ;  that 
there  was  another  crossing  about  half  a  mile  from  the 
crossing  where  they  stood;  that  there  was  nothing  to  ob- 
struct the  view  from  the  whistling  post ;  that  Hutton  was 
on  the  inside  of  the  curve,  which  was  on  the  right  going 
south;  that  the  photograph,  exhibit  1,  truly  represents 
the  cattle  guards.  The  plaintiff  offered  in  evidence  ex- 
hibit  1,  which  shows  the  track  at  the  cattle  guard.  Simon 
further  testified  that  the  middle  of  the  curve  would  be 
about  half  way  between  the  whistling  post  and  the  cross 
road ;  that  when  the  witness  made  his  observation  he  knew 
that  Mr.  Hutton  was  lying  on  the  track. 

When  the  witness  had  finished  introducing  his  evidence 
counsel  for  the  defendant  moved  the  court  for  a  directed 
verdict  for  the  defendant.  This  motion  was  overrided. 
The  grounds  of  the  motion  were  that  the  evidence  failed 
to  show  any  negligence  on  the  part  of  the  defendant; 
that  the  plaintiff  was  a  trespasser  on  the  defendant's  right 
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of  way ;  that  the  evidence  failed  to  show  any  knowledge 
on  the  part  of  the  defendant  company  of  the  presence  of 
the  plaintiff  on  its  right  of  way ;  that  the  evidence  showed 
the  plaintiff  was  fully  familiar  with  the  fact  that  he  was 
lying  down  on  the  right  of  way  of  defendant  company's 
railway,  and  that  if  he  did  not  remove  himself  from  the 
position  he  would  be  hurt;  that  the  evidence  showed  that 
the  plaintiff  assumed  the  risk  of  being  on  the  defendant 
company's  right  of  way  and  in  close  proximity  to  defend- 
ant company's  railroad  track. 

On  behalf  of  the  defendant,  O.  M.  Hysell  testified  that 
he  was  the  engineer  operating  the  train;  that  he  w^as 
abont  200  feet  from  Hutton  when  he  first  saw  him ;  that 
the  instant  he  saw  him  he  put  on  the  emergency  to  get 
the  air  on  the  emergency  brake  and  make  a  good  stop; 
that  the  train  was  about  1,200  to  1,300  feet  in  making  the 
stop;  that  there  were  38  freight  cars,  an  engine,  and  a 
caboose  on  the  train ;  that  the  tonnage  back  of  the  engine 
was  10,000  tons ;  that  the  train  was  running  south  on  a 
down  grade  at  about  30  miles  an  hour;  that  the  witness 
was  sitting  on  his  seat  in  the  engine  in  the  ordinary  look- 
out to  see  that  there  was  nothing  on  the  track,  any  ob- 
struction or  anything;  that  Hutton  was  lying  right  next 
to  the  cattle  guard  on  the  right-hand  side  oif  the  track; 
that  he  was  on  the  inside  or  west  side  of  the  curve  and 
close  to  the  cattle  guard;  that  his  head  was  toward  the 
cattle  guard,  his  shoulders  upon  the  ties,  and  his  feet 
hanging  down  over  the  ballast;  that  there  was  one  cattle 
guard  south  of  the  roadway  and  one  on  the  east  side; 
that  there  are  crossbars  on  each  side  of  the  tracks  in  con- 
nection with  the  cattle  guards;  that  outside  of  the  cattle 
guards  there  is  a  fence  and  post  and  the  wing  of  the 
fences;  that  exhibit  1  is  a  fair  reproduction  of  the  curve 
of  the  track ;  that  from  the  whistling  post  to  the  cross- 
ing is  about  1,300  feet ;  that  the  whistling  posts  along  the 
Missouri  Pacific  Railway  are  located  a  quarter  of  a  mile 
from  the  crossing,  which  would  be  1,320  feet. 


390  NEBRASKA  REPORTS.  [Vol.  100 


Hutton  v.  Missouri  P.  R.  Co. 


On  cross-examination  this  witness  testified  that  the 
crossing  in  question  is  about  one  mile  north  of  Julian; 
that  there  is  another  crossing  a  half  a  mile  north  of  that; 
that  whistle  signals  were  given  as  the  train  approached  the 
crossing;  that  there  were  two  long  and  two  short  whis- 
tles; that  they  were  given  at  the  whistling  post  a  quarter 
of  a  mile  north  of  the  roadway;  that  the  whistle  was 
the  only  signal  given;  that  the  emergency  air  brake  was 
working,  and  the  witness  slapped  it  on  immediately ;  that 
the  train  was  then  about  200  feet  north  of  the  road ;  that 
the  day  was  cloudy ;  that  the  eyesight  of  the  witness  was 
good  at  that  time ;  that  the  distance  he  can  see  ahead  de- 
pends upon  where  he  is ;  that  his  position  was  on  the  right- 
hand  side  of  the  engine;  that  this  was  100-class  engine, 
engine  30;  that  from  where  the  witness  sat  in  the  engine 
to  the  ground  was  about  8  feet ;  that  immediately  in  front 
of  the  witness  was  an  opening  so  that  he  could  look  straight 
ahead,  and  that  there  was  nothing  to  obstruct  his  view; 
that  he  could  see.  the  track  from  that  crossing  down  to  the 
other  crossing;  that  he  was  looking  down  the  track,  but 
did  not  see  Hutton ;  that  he  could  stop  the  train  in  about 
1,200  to  1,300  feet. 

On  redirect  examination  the  witness  testified  that  the 
train  could  not  have  been  stopped  on  that  grade  going 
at  30  miles  an  hour  with  10,000  tons  back  of  the  engine  in 
a  distance  of  800  feet;  that  the  cattle  guard  interposed 
between  the  vision  of  the  witness  and  where  Hutton  was 
lying,  and  that  he  could  not  have  seen  him  earlier  than 
he  did ;  that  this  was  because  there  were  two  cattle  guards, 
one  on  each  side  of  the  roadway ;  that  Hutton  was  lying 
by  the  south  cattle  guard,  and  to  the  south  of  the  road- 
way; that  the  north  cattle  guard  prevented  the  witness 
from  seeing  him  until  he  got  within  200  feet  of  him. 

F.  B.  Dejarnette  testified  that  he  was  the  conductor 
in  charge  of  the  train  that  struck  Hutton;  that  he  went 
back  to  where  Hutton  was  lying;  that  Hutton  was  then 
about  10  or  15  feet  south  of  the  line  of  fence,  and  about 
10  or  15  feet  from  the  main  line  of  the  track,  lying  south 
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and  west  from  the  cattle  guards ;  that  the  tonnage  of  the 
train  was  10,000  tons;  that  the  engine  operated  the  very, 
best  it  could  operate. 

C.  H.  Bresler  testified  on  behalf  of  the  defendant  that 
he  was  one  of  the  brakemen  on  the  train  that  hit  Mr.  Hut- 
ton;  that  he  noticed  the  train  coming  to  a  quick  stop; 
that  the  air  and  brakes  worked  well  and  stopped  the  train 
immediately;  that  the  witness  did  not  think  that  the 
train  could  be  stopped  within  less  than  about  800  feet'. 

W.  A.  Loomis  testified  that  he  was  the  fireman  of  the 
train;  that  he  observed  the  air  brak^  and  it  w^orked  w^ell; 
that  he  did  not  think  that  a  train  with  10,000  tons  back 
of  the  engine  on  that  grade  could  have  been  stopped  in  a 
shorter  space  than  approximately  1,300  feet. 

C.  M.  Hysell  was  recalled  for  further  cross-examination, 
and  testified  that  he  could  not  see  the  cattle  guards  at  the 
crossing  where  Hutton  was  injured. 

At  the  conclusion  of  the  evidence  the  defendant  renewed 
its  motion  for  a  directed  verdict.  The  motion  was  over- 
ruled. 

The  only  duty  of  a  railroad  company  to  a  trespasser 
who  enters  upon  its  right  of  way  without  its  knowledge 
or  consent,  not  within  a  highway  crossing,  and  uses  its 
road  bed  and  track  as  a  sleeping  place,  is  not  wantonly, 
wilfully,  or  carelessly  and  negligently  to  injure  him. 

In  Hooker  v.  Wabash  R.  Co.,  99  Neb.  13,  it  was  said 
in  the  body  of  the  opinion :  "The  rule  of  law  is  that,  w  here 
a  man  walking  upon  the  track  is  a  trespasser,  and  is  neg- 
ligent in  failing  to  keep  a  lookout  for  approaching  trains 
up  to  the  time  of  the  accident,  and  there  is  nothing  to  pre- 
vent him  from  getting  out  of  the  place  of  danger  by  step- 
ping off  of  the  railroad  track,  the  defendant  company  is 
not  liable,  unless  its  engineer  is  guilty  of  a  want  of  rea- 
sonable care  under  all  the  circumstances."  We  think  this 
view  is  sustained  by  Shults  v,  Chicago,  B,  &  Q.  R,  Co.,  83 
Neb.  272. 

In  Ijangenfeld  v.  Union  P.  R,  Co.,  85  Neb.  527,  w^here 
the  plaintiff,  who  was  walking  in  the  yard  of  the  defendant 
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company,  and  was  a  helper  in  a  necessary  part  of  its  busi- 
ness, and  therefore  was  rightfully  walking  in  the  path 
between  two  main  tracks,  met  a  train  coming  on  one  of 
the  tracks,  and,  with  a  view  of  avoiding  danger,  stepped 
over  to  the  other  track  on  which  there  was  a  standing 
train  of  box  cars,  and  put  his  shoulder  in  between  the  ends 
of  two  of  the  cars,  and  immedia^tely  the  standing  train  was 
moved  by  a  switch  engine,  and  the  ends  of  the  cars,  com- 
ing together  because  the  bumpers  were  gone  and  the  cars 
were  fastened  together  with  chains,  pinched  plaintiff's 
shoulder  and  injured  the  same,  it  was  declared  by  this 
court  that  there  was  no  liability  of  the  defendant  because 
the  plaintiflE  had  space  in  which  he  could  have  continued 
to  walk  (5  feet),  and  he  could  have  crossed  the  track 
on  which  the  train  was  coming  in,  and  ahead  of  the  train, 
and  could  so  have  avoided  danger,  and  the  defendant  com- 
pany was  under  no  obligation  to  keep  the  bumpers  on  the 
box  cars  in  anticipation  that  the  plaintiff  would  attempt 
to  use  the  cars  as  he  did.  This  court  then  laid  down  the 
doctrine,  as  stated  in  the  syllabus:  "In  order  to  consti- 
tute actionable  negligence,  there  must  exist  three  essential 
elements,  namely,  a  duty  or  obligation  which  the  defend- 
ant is  under  to  protect  the  plaintiff  from  injury ;  a  failure 
to  discharge  that  duty ;  and  injury  resulting  from  the  fail- 
ure." It  was  also  said:  "When  plaintiff  stepped  out  of 
the  beaten  way  between  the  cars,  the  only  duty  owing  to 
him  by  the  defendant  was  to  exercise  proper  and  reason- 
able care  not  to  injure  him,  as  soon  as  it  acquired  knowl- 
edge of  his  dangerous  position.''  The  defendant  had  no 
knowledge  of  his  danger  and  no  reason  to  anticipate  that 
a  stranger  to  the  operation  of  the  train  would,  while  the 
cars  were  in  its  private  yards,  place  himself  in  such  a  posi- 
tion. 

This  view  is  in  entire  harmony  with  the  principle  laid 
down  in  Chicago,  B.  (&  Q.  R,  Co,  v.  Wymore,  40  Neb. 
645:  "A  railroad  company  does  not  discharge  its  whole 
duty  by  refraining  from  wantonly  injuring  a  trespasser 
upon  its  tracks  after  observing  his  position.    It  is  bound 
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in  all  cases  to  exercise  reajsonable  care  to  avoid  injuring 
all  persons  who  are  known  to  be,  or  who  may  be  reasonably 
expected  to  be,  upon  its  right  of  way."  The  opinion  is 
sustained  by  Chicago,  B.  &  <?.  i?.  Co.  v.  MVilguB,  40  Neb. 
660,  and  other  cases  cited. 

The  engineer  of  the  train  testified  that  the  train  ran  at 
the  rate  of  30  miles  an  hour.    We  are  unable  to  sav  that 
the  evidence  shows  that  the  speed  of  the  train  was  exces- 
sive.   The  engineer  fixes  his  distance  from  the  plaintiff  at 
the  time  he  first  saw  him  at  about  200  feet.    No  one  dis- 
putes the  testimony  of  the  engineer  concerning  the  dis- 
tance that  the  train  was  from  the  plaintiff  when  the  en- 
gineer first  saw  him.    The  moment  the  engineer  saw  the 
plaintiff  he  applied  the  emergency  brakes.     He  did  what 
he  could  to  stop  the  train  within  the  shortest  period  of 
time  and  in  the  least  space.     The  plaintiff's  witnesses, 
when  they  were  as  far  away  as  the  whistling  post,  500 
paces,  could  not  distinguish  that  Hutton,  then  lying  at 
the  place  where  he  claims  to  have  been  injured,  was  a  hu- 
man being.    As  they  went  from  the  point  toward  the  cross- 
ing they  had  to  proceed  to  a  point  about  800  feet  from  Mr. 
Hutton,  to  be  able  to  make  out  that  the  object  in  sight 
was  a  human  being,  although  then  knowing  that  Hutton 
was  then  lying  there.     If  witnesses  on  the  ground  were 
unable  to  ascertain  that  Hutton  then  lying  on  the  ground 
was  really  a  human  being,  there  could  have  been  no  duty 
upon  the  part  of  the  engineer  to  perform  an  impossible 
task.    The  train  that  was  coming  up  to  Hutton  was  a  long 
freight  train.     It  had  lots  of  rumble  and  roar.     It  made 
a  noise  that  could  be  heard  for  a  long  distance,  but  Hutton 
was  lying  still  on  the  ground.    According  to  his  conduct, 
he  was  unwilling  to  be  disturbed.    There  does  not  appear 
to  be  any  virtue  which  in  any  way  tends  to  lead  to  the  con- 
clusion that  greater  care  upon  the  part  of  the  engineer 
would  have  saved  the  plaintiff  from  injury.    We  are  un- 
able to  conceive  of  a  man  with  ordinary  intelligence  and 
ordinary  sobriety  lying  down  and  inviting  the  train  to 
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come  and  run  over  him.  No  one  could  have  acted  in  a 
more  lawless  manner  than  he. 

There  is  no  evidence  that  the  engineer  saw  the  plaintiff 
in  time  to  have  stopped  the  train  before  the  plaintiff  was 
reached.  The  jurors  found  a  verdict  for  the  plaintiff.  It 
was  clearly  within  their  right  to  do  this  if  there  had  been 
any  evidence  upon  which  to  base  their  verdict,  but  all 
the  evidence  tends  to  show  that  the  plaintiff  was  so  shel- 
tered behind  the  wings  of  the  cattle  guards  as  to  be  invisi- 
ble to  the  engineer  until  he  was  within  200  feet  of  him. 
He  was  therefore  justifiable  in  running  the  train  as  he  did. 
The  plaintiff  was  not  helpless.  He  was  in  duty  bound 
to  look  for  any  train  that  might  come  along.  It  was  his 
duty  to  look  so  that  he  might  protect  himself  from  the 
train  that  was  coming.  He  testified  that  he  did  look  and 
that  he  saw  the  train.  The  engineer  testified  that  he  was 
keeping  a  lookout,  but  that  he  did  not  see  the  plaintiff 
until  he  was  within  200  feet  of  him,  and  that  that  was 
too  close  to  enable  him  to  stop  his  train.  To  let  the  plain- 
tiff recover  is  to  let  him  do  so  in  spite  of  his  negligence 
and  in  spite  of  his  refusal  and  neglect  to  get  up  or  to 
roll  over  out  of  the  way. 

The  duties  of  the  plaintiff  and  the  engineer  werQ,  to  a 
certain  extent,  reciprocal,  but  to  let  the  verdict  stand  puts 
all  the  burden  upon  the  defendant  and  requires  the  en- 
gineer to  accomplish  an  impossible  feat.  He  could  not  see 
through  the  wings  of  the  cattle  guards,  and  there  is  no 
good  reason  why  he  should  have  been  expected  to  do  so. 

On  cross-examination  the  plaintiff  admitted  that  he  was 
lying  on  the  track  when  he  saw  the  train  coming  at  a  dis- 
tance of  about  1,500  feet.  Apparently  he  hesitated  to 
make  the  exertion  required  to  roll  off  the  track,  or  to  get 
up  and  walk  away,  as  he  might  readily  have  done.  Unless 
the  defendant's  engineer  carelessly  ran  the  plaintiff  down, 
of  which  there  is  no  evidence,  no  recovery  should  be  had. 
It  cannot  be  said  that  the  defendant's  engineer  had  an 
opportunity  for  actual  knowledge  concerning  the  position 
of  the  plaintiff  and  his  condition.    The  case  is  one  where 
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the  plaintiff  enters  upon  the  defendant's  close  and  lies 
down  upon  its  track  because  it  suits  him  to  do  so,  and 
then  he  sees  the  train  coming  and  refuses  to  get  up  or  to 
roll  out  of  the  way,  and  yet  insists  that  the  railroad  com- 
pany shall  bear  the  burden  of  his  self-imposed  injury. 

We  refer  to  the  following  additional  authorities :  Ches- 
ley  i\  Rocheford  d  Gould,  4  Neb.  ( Unof . )  768 ;  Burtis  v. 
Kew  York  C.  d  H.  R.  R.  Co.,  143  N.  Y.  Supp.  145 ;  Newell 
V.  Detroit,  G.  H.d  M.  R.  Co,,  187  Mich.  697. 

In  Krummack  v.  Missouri  P,  R,  Co.,  98  Neb.  773,  this 
court  held :  "Where  the  evidence  shows  that  the  switching- 
yards  of  a  railway  are  close  to  a  large  public  school  build- 
ing and  playground,  that  young  children  have  long  been 
in  the  habit  of  playing  on  or  near  the  cars  and  tracks, 
ordinary  care  demands  that  in  switching  cars  due  regard 
should  be  paid  to  these  conditions,  and  a  failure  to  inclose 
the  tracks  and  a  neglect  on  the  part  of  those  engaged  in 
switching  to  observe  whether  children  are  on  the  cars  or 
tracks  when  a  train  is  being  backed  in,  from  the  lack  of 
which  precautions  a  trespassing  child  is  injured,  may  con- 
stitute actionable  negligence."  It  will  be  noted  that  this 
is  one  of  those  cases  where  the  supposed  trespasser  has 
not  arrived  at  years  of  discretion.  Besides,  in  this  case 
the  injured  man  was  behind  the  wing  of  the  cattle  guard, 
and  therefore  could  not  have  been  seen.  The  doctrine  laid 
down  in  this  case  cannot  well  be  held  to  apply  to  the  in- 
stant case,  because  young  children  are  not  trespassers  of 
mature  age,  and  they  should  not  be  held  responsible  dur- 
ing their  immaturity  and  lack  of  judgment. 

The  motion  of  the  defendant  for  a  directed  verdict 
should  have  been  sustained,  because  the  evidence  is  insuflS- 
cient  to  sustain  the  plaintiff's  case.  The  judgment  of  the 
district  court  is  reversed  and  the  case  remanded. 

Reversed. 

Sedgwick,  J.,  not  sitting. 

Rose,  J.     I  concur  in  the  conclusion. 
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Letton,  J.  The  PlaintiflF,  a  man  of  full  age  and  appar- 
ently of  sound  mind,  was  a  trespasser  upon  the  right  of 
way.  He  lay  down  to  rest,  close  to  the  railroad  track, 
was  struck  by  a  train  and  severely  injured.  He  testifies 
that  he  did  not  see  nor  hear  the  train  coming,  but  admits 
he  may  have  been  in  a  doze  when  he  was  struck.  The 
train  was  running  at  the  usual  and  ordinary  rate  of  speed. 

Under  the  admitted  facts,  he  wns  giiiltv  nf  iho  grossest 
negligence.  The  burden  is  upon  him  to  establish  that  the 
engineer  in  the  exercise  of  his  duty  to  keep  a  lookout  on 
the  track  could  have  seen  him  in  time  to  avoid  striking 
him.  Unless  this  has  been  proved,  there  is  no  cause  of 
action.  The  evidence  does  not  establish  this  fact,  and 
there  can  be  no  recovery.    I  concur  in  the  conclusion. 


State  Bank  of  Omaha  et  al.,  appellees,  v.  William  L. 

Huffman,  appellant. 

Filed  Novehbeb  17,  1916.    No.  18895. 

1.  Eyldence  examined,  and  found  to  support  the  findings  and  judg- 
ment of  the  district  court 

2.  BiUs  and  Notes:  Action:  Defenses.  A  controversy  between  two 
Joint  indorsers  of  a  note  as  to  whether  one  of  them  is  an  accom- 
modation indorser  for  the  benefit  of  the  other  may  not  be  inter- 
posed as  a  defense  ae  to  the  holder  and  owner  of  the  note,  who  will 
be  entitled  to  a  Judgment  against  both  indorsers  in  an  action  against 
them. 

3.  Appeal:  Conflicting  Evidence.  Where,  in  an  action  brought  by 
the  State  Bank  of  Omaha  against  Walter  Moise  and  William  L.  HiifP- 
man,  who  signed  as  indorsers  a  note  given  by  the  Omaha  Motor 
Car  Company  to  said  bank  for  the  sum  of  |5,000,  there  was  a  contri- 
tion between  Moise  and  Huftman  as  to  whether  Moise  was  pri- 
marily liable  to  the  plaintiff  on  the  note  set  forth  in  the  petition, 
and  there  was  conflicting  evidence  tending  to  establish  the  claim 
of  each  defendant  touching  the  matter  in  controversy,  the  finding 
of  the  court  in  favor  of  one  of  the  defendants  and  against  the 
other  will  not  be  disturbed. 
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: .    Where,  in  an  action  at  law,  the  case  is  submitted 

to  the  trial  court  upon  conflicting  evidence  concerning  whether 
one  of  two  indorsers  indorsed  the  note  as  an  accommodation  to 
the  other  indorser,  and  there  is  sufficient  evidence  to  sustain  the 
finding  of  the  court  in  favor  of  one  of  the  indorsers  and  against 
the  other,  this  court  will  not  reverse  the  Judgment,  even  if  there 
was  sufficient  evidence  to  have  sustained  a  finding  in  favor  of  the 
opposite  party.    Waters  v,  Hardt,  87  Neb.  636. 


5. :   Tbial  to  CJoubt:     Findings.    In  an  action  at  law  tried  to 

the  judge  of  the  district  court,  his  findings  and  Judgment  are  en- 
titled to  the  same  weight  and  consideration  as  is  the  verdict  of  a 
Jury.    National  Bank  v.  Cooper,  86  Neb.  792. 

6.  BiUfl  and  Notes:  Accommodation  Makeb.  "An  accommodation  maker 
is  one  who  executes  commercial  paper  without  consideration  in 
order  to  enable  the  payee,  or  holder,  to  thereby  obtain  credit." 
Peoria  Mfg,  Co.  v.  Huff,  45  Neb.  7. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

Byron  O.  Burhank,  for  appellant. 

Brown,  Baxter  d  Van  Dtisen,  W.  J.  Connell  and  Ellery 
B.  Westerfield,  contra. 

Hamer,  J. 

TMg  is  an  action  by  the  State  Bank  of  Omaha  against 
Walter  Moise  and  William  L.  HuflFman.  The  petition 
allied  that  on  the  6th  day  of  June,  1913,  the  Omaha  Mo- 
tor Car  Company,  a  corporation  under  the  laws  of  Ne- 
braska, for  a  valuable  consideration  made  and  delivered  to 
the  plaintiff,  the  State  Bank  of  Omaha,  its  promissory 
note  as  follows : 

"Omaha,  June  6,  1913.  No.  572.  Due  Dec.  6,  $5,000. 
Six  months  after  date  we  or  either  of  us  promise  to  pay 
to  the  State  Bank  of  Omaha  or  order  five  thousand  and 
no/100  dollars,  value  received,  at  the  State  Bank  of  Omaha, 
Nebr.,  with  interest  at  the  rate  of  6  per  cent,  per  annum 
from  maturity  until  due,  payable  annually.  If  this  note 
is  not  paid  at  maturity,  principal  and  interest  shall  draw 
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interest  at  the  rate  of  10  per  cent,  per  annum  from  ma- 
turity until  paid.  Omaha  Motor  Car  Co., 

*'By  W.  L.  Huflfman,  Sec.  and  Treas." 

The  petition  further  set  forth  that  the  names  W.  L. 
Huffman  and  Walter  Moise  were  indorsed  on  the  back  of 
said  note ;  that  prior  to  the  delivery  of  said  note,  and  as 
a  part  of  the  consideration  for  the  loan  of  |5,000  as  alleged 
therein,  the  defendants,  W.  L.  Huffman  and  Walter  Moise, 
indorsed  their  names  upon  the  said  note  as  joint  makers; 
that  said  note  was  duly  presented  for  payment  at  ma- 
turity, but  was  not  paid,  and  tjiereafter  was  duly  protested 
for  nonpayment,  and  notice  was  duly  served  as  provided 
by  law  upon  said  W.  L.  Huffman  and  Walter  Moise,  in- 
forming them  of  the  dishonor  of  the  said  note,  and  that 
they  would  be  held  for  payment  of  the  same ;  that  the  costs 
of  said  protest  and  notice  was  the  sum  of  |2.59 ;  that  no 
part  of  the  said  note  or  interest  or  protest  fees  has  been 
paid,  and  that  there  is  due  and  owing  from  the  defend- 
ants to  the  plaintiff  the  sum  of  |5,002.59,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  6th 
day  of  December,  1913.  The  plaintiff  prays  for  judg- 
ment against  the  defendants,  W.  L.  Huffman  and  Walter 
Moise,  in  the  sum  stated,  with  interest  and  for  the  costs. 
The  Omaha  Motor  Car  Company,  whose  name  appears  on 
the  note  as  the  maker,  was  not  sued. 

By  answer  and  cross-petition,  William  L.  Huffman  sub- 
mitted to  the  court  a  controversy  with  his  codefendant  and 
comaker  of  the  note,  Walter  Moise,  as  to  which  one  of 
the  two  was  primarily  liable  on  the  note.  It  is  contended 
by  the  bank  that  it  had  no  notice  of  a  controversy  be- 
tween Huffman  and  Moise.  A  jury  was  waived,  and  the 
district  court  held  both  defendants,  Huffman  and  Moise, 
to  be  primarily  and  severally  liable  on  the  note  and  entered 
judgment  against  them.  It  is  contended  by  the  bank  that 
neither  defendant  claimed  at  the  trial  that  the  bank  had 
agreed  to  look  to  either  defendant  more  than  to  .the  other 
for  the  payment  of  the  note.  It  is  claimed  on  behalf  of 
the  bank  that  it  was  entitled  to  a  joint  and  several  judg- 
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ment  against  both  defendants,  and  that,  if  there  exists  a 
valid  contract  between  Moise  and  Hufifman  wherein  only 
one  was  security  for  the  other  on  the  note,  then  that  con- 
tract is  enforceable  in  a  separate  suit  brought  for  that 
purpose,  but  that  it  cannot  be  enforced  in  this  suit  by 
having  a  judgment  entered  other  than  that  which  a  joint 
contract  between  them  and  the  bank  would  justify.  This 
court  is  asked  to  reach  a  different  conclusion  from  that 
reached  in  the  trial  court. 

Huffman  contends,  as  appellant,  that  the  judgment  is 
not  sustained  by  the  evidence,  and  that  it  is  against  the 
dear  weight  of  the  evidence,  and  that  it  should  have  been 
in  favor  of  the  appellant,  William  L.  Huffman,  and  against 
Walter  Moise,  the  appellee.  It  is  contended  by  Huffman 
that  the  judgment  should  have  found  Walter  Moise  pri- 
marily liable  to  the  plaintiff  on  the  note  set  forth  in  the 
petition,  and  should  have  directed  execution  to  issue  first 
against  him  before  any  liability  could  be  enforced  against 
appellant.  It  was  claimed  that  the  court  erred  in  not 
finding  that  the  appellant  was  an  accommodation  indorser 
on  the  note  set  forth  in  the  petition,  and  at  the  request  of 
Walter  Moise,  the  appellee. 

The  defendant  Huffman  filed  a  long  answer  and  cross- 
petition  in  which  he  set  up  that  the  defendant  Walter 
Moise  entered  into  a  contract  with  D.  W.  Henry,  himself, 
W.  A.  Gordon,  and  the  Omaha  Motor  Car  Company  to 
loan  the  company  |15,000,  the  same  to  be  secured  by  a 
bill  of  sale  covering  certain  furniture  and  fixtures  owned 
by  the  corporation,  and  all  material,  machinery,  fixtures, 
and  other  personal  property  owned  by  said  company,  in- 
cluding two  automobiles.  There  was  a  recital  in  the 
agreement  that  all  of  the  parties  were  stockholders  in  the 
Omaha  Motor  Car  Company,  which  was  engaged  in  the 
manufacture  of  automobiles;  that  pursuant  to  the  agree- 
ment a  certain  bill  of  sale  was  executed  by  the  Motor  Car 
Company,  and  delivered  to  the  defendant  Walter  Moise, 
and  which  was  for  his  security ;  that  on  June  7, 1912,  Moise 
took  a  note  signed  by  the  Motor  Car  Company  for  the  sum 


400  NEBRASKA  REPORTS.  [Vol.  100 


state  Bank  y.  Huffman. 


of  |5,000>  due  December  6,  1912,  to  the  Merchants  Na- 
tional Bank  of  Omaha,  and  indorsed  the  same;  that  said 
Moise  caused  |5,000  to  be  paid  by  the  Merchants  National 
Bank  to  the  Omaha  Motor  Car  Company ;  that  the  |5,000 
note  became  due,  and  that  to  obtain  money  to  pay  the  same 
said  Walter  Moise  obtained  the  note  of  the  said  Omaha 
Motor  Car  Company  for  |7,000,  and  indorsed  the  same; 
that  the  defendant  Huffman  also  indorsed  the  same ;  that 
the  sum  of  |7,000  was  obtained  from  the  State  Bank  of 
Omaha,  and  that  there  was  paid  to  the  said  State  Bank 
of  Omaha  the  sum  of  |2,000  of  the  said  |7,000 ;  that  said 
Moise  agreed  to  pay  said  note  when  it  became  due,  but 
failed  to  do  so,  and  that  |5,000  thereof  was  renewed  by  a 
new  note,  while  |2,000  was  paid  on  the  said  sum  of  |7,000 ; 
that  said  notes  made  by  the  Omaha  Motor  Car  Company 
were  placed  in  the  hands  of  the  said  Walter  Moise  to  en- 
able him  to  carry  out  his  agreement  of  furnishing  |15,000 
for  the  use  of  the  company ;  that  the  defendant  Huffman 
indorsed  said  notes  for  the  purpose  of  enabling  the  said 
Walter  Moise  to  obtain  said  money,  and  that  what  Huff- 
man did  was  done  for  the  accommodation  of  Moise  and 
without  other  consideration;  that  Moise  was  to  pay  the 
notes  and  save  the  defendant  Huffman  from  all  liability. 
Judgment  was  asked  by  Huffman  to  the  effect  that  as  be- 
tween the  defendant  Huffman  and  Walter  Moise  the  court 
should  find  that  Moise  was  first  liable  for  the  payment  of 
said  note  and  interest,  and  that  execution  should  first 
issue  upon  said  judgment  against  said  Moise,  and  that  said 
judgment  should  be  collected  from  him,  the  said  Moise. 

Moise  answered  the  cross-petition  of  Huffman  setting 
forth  that  the  bill  of  sale  was  made  to  protect  him,  said 
Moise,  from  loss  or  damage  by  reason  of  advances  of  money 
to  said  Omaha  Motor  Car  Company,  and  to  protect  him, 
said  Moise,  from  any  liability  which  he  might  incur  by 
signing  or  indorsing  notes  on  behalf  of  the  said  Motor  Car 
Company;  that  said  Moise  admitted  that  the  note  signed 
by  the  Omaha  Motor  Car  Company  for  the  sum  of  f5,000, 
due  Dec.  6,   1912,   to  the   Merchants   National  Bank  of 
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Omaha  was  indorsed  by  him,  said  Moise  and  also  by  D.  W. 
Henry  and  the  defendant  W.  L.  Hufifman,  but  there  was  a 
denial  that  Huffman  signed  for  the  accommodation  of  the 
defendant  Moise,  or  to  enable  the  defendant  Moise  to  per- 
form his  alleged  agreement  of  obtaining  the  said  |1 5,000; 
and  it  was  alleged  that  the  said  Huffman  signed  the  same 
by  reason  of  his  direct  interest  in  the  said  Omaha  Motor 
Car  Company,  and  to  enable  it  to  continue  business ;  that 
the  said  Omaha  Motor  Car  Company  made  another  note 
for  |7,000,  which  was  indorsed  by  all  of  the  said  parties 
the  same  as  the  said  note  for  |5,000  and  for  the  same  pur- 
pose, and  that  |5,000  out  of  the  said  |7,000  was  used  to 
pay  the  |5,000  note  due  at  the  Merchants  National  Bank, 
and  that  the  additional  |2,000  of  the  |7,000  note  was  paid 
to  the  said  Omaha  Motor  Car  Company  to  enable  said 
company  to  meet  certain  alleged  expenditures  of  the  com- 
pany and  to  enable  it  to  continue  in  business ;  and  Moise 
denied  that  he  agreed  to  pay  said  note  when  it  became 
due;  that  there  was  a  denial  that  the  note  was  indorsed 
by  the  defendant  Huffman  at  the  request  of  the  defendant 
Moise,  or  for  his  benefit.  It  was  also  alleged  that  when 
the  |7,000  note  became  due  the  sum  of  |2,000  was  paid 
thereon,  one-half  by  the  defendant  Moise  out  of  his  own 
money,  and  one-half  by  the  defendant  Huffman  out  of  his 
own  money,  and  that  the  remaining  sum  of  $5,000  was 
renewed  by  a  new  note;  that  each  of  the  defendants  were 
bound  and  required  to  pay  one-half  of  the  said  |5,000  note. 

The  district  court  found  for  the  bank  as  against  the 
defendants  Huffman  and  Moise,  but  found  for  Moise  as 
between  Moise  and  Huffman. 

"Where,  in  an  action  at  law,  the  cause  is  submitted  to 
the  trial  court  upon  conflicting  evidence,  and  there  is  suf- 
ficient to  sustain  the  finding  of  the  court  hearing  the  cause, 
this  court  w^ill  not  reverse  the  judgment,  even  if  there  was 
sufficient  evidence  to  have  sustained  a  finding  in  favor  of 
the  opposite  party,"    Waters  v.  Hardt,  87  Neb.  636. 

100   Neb.— 26 
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"A  finding  of  fact  made  by  a  jury  upon  conflicting  evi- 
dence will  not  be  disturbed  unless  manifestly  wrong." 
Stevenson  v.  Omaha  Transfer  Co,,  87  Neb.  794. 

"A  fact  determined  by  a  jury  upon  conflicting  evi- 
dence is  conclusive  on  appeal,  unless  the  finding  is  mani- 
festly wrong."  First  Nat.  Bank  v.  Oolder,  89  Neb.  377. 
In  the  body  of  the  opinion  it  was  said :  ''The  judgment  is 
also  assailed  as  erroneous  because  the  evidence,  from  the 
standpoint  of  defendant,  establishes  the  fact  that  he  signed 
the  note  for  the  accommodation  of  plaintiff  at  the  request 
of  plaintiff's  cashier,  relying  upon  the  latter's  statement 
that  Golder,  the  maker,  was  solvent,  and  upon  an  agree- 
ment that  he  assumed  no  liability.  Defendant  adduced 
testimony  tending  to  establish  this  defense,  but  the  mate- 
rial proof  in  support  of  it  is  directly  contradicted  by  plain- 
tiff's cashier." 

"A  verdict  upon  conflicting  evidence  will  not  be  set 
aside,  where  there  is  sufficient  evidence  to  support  it." 
Wenninger  v.  TJncoln  Tra^^tion  Co.,  84  Neb.  385.  In  the 
body  of  the  opinion  it  is  said :  "Had  the  jury  found  a  ver- 
dict in  favor  of  the  defendant,  the  evidence  would  have 
sustained  it,  but  we  cannot  grant  a  new  trial  for  that  rea- 
son, since  there  is  sufficient  evidence,  if  believed,  to  sup- 
port this  verdict." 

"This  court  will  not  weigh  conflicting  evidence."  Fisch- 
er V.  Kram,  63  Neb.  241.  In  the  body  of  the  opinion  it  is 
said:  "The  evidence  in  the  record  is  quite  conflicting. 
That  adduced  by  the  defendant  fully  sustains  his  conten- 
tion, while  the  evidence  on  behalf  of  plaintiff  is  ample  to 
sustain  the  finding  of  the  jury." 

"An  accommodation  maker  is  one  who  executes  com- 
mercial paper  without  consideration  in  order  to  enable 
the  payee,  or  holder,  to  thereby  obtain  credit."  Peoiia 
Mfg.  Co.  V.  Huff,  45  Neb.  7.  In  the  body  of  the  opinion 
it  is  said:  "The  facts,  as  testified  to  by  the  defendant, 
bring  the  transaction  clearly  within  the  foregoing  defini- 
tion, and  it  was  the  province  of  the  jury  to  determine  the 
question  of  his  credibility  as  a  witness,  and  their  finding, 
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bearing  as  it  does  the  approval  of  the  trial  judge,  should 
not  be  disturbed  in  this  proceeding." 

"In  an  action  at  law  tried  to  the  judge  of  the  district 
court,  his  findings  and  judgment  are  entitled  to  the  same 
weight  and  consideration  as  is  the  verdict  of  a  jury." 
Natianal  Bank  v.  Cooper,  86  Neb.  792. 

In  a  law  case,  where  the  evidence  is  conflicting,  the 
judgment  will  not  be  set  aside  by  a  reviewing  court  unless 
it  is  clearly  wrong. 

While  we  are  perhaps  not  bound  to  follow  the  findings 
and  judgment  of  the  district  court,  we  have  not  been  shown 
any  good  reason  for  disregarding  the  same.  The  trial 
judge  appears  to  have  been  careful  in  his  rulings  and  in 
his  consideration  of  the  case.  There  is  plenty  of  evidence 
to  sustain  his  judgment. 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton  and  Sedgwick,  JJ.,  not  sitting. 


William  Horn,  appeIiLant,  v.  Lyslb  I.  Abbott,  appellee. 

Files)  Novembeb  17,  1916.   No.  18952. 

1.  ETldenca  examined,  and  found  to  sustain  the  finding  and  Judg- 
ment of  the  district  court  as  to  the  appellee,  Lysle  I.  Abbott. 

2.  Corporations:  Sale  of  Bonds:  Fraud.  Where  a  suit  in  equity  was 
brought  against  certain  defendants  in  the  district  court  for  Doug- 
las county  alleging  misrepresentations  as  to  the  value  of  certain 
bonds  in  a  corporation,  and  the  evidence  showed  that  these  defend- 
ants were  all  stockholders,  directors  and  officers  of  the  corporation, 
and  that  the  representations  were  made  to  induce  the  purchase  by 
the  plaintift  of  said  bonds  of  the  corporation  owned  by  one  of  these 
defendants,  and  that  the  sale  was  made  by  the  owner  of  said  bonds 
and  the  bonds  deliyered,  but  there  was  no  evidence  that  the  appel- 
lee had  made  any  representations  to  the  plaintift  concerning  the 
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value  of  the  property  of  the  corporation  or  the  value  of  the  bonds, 
and  he  had  no  interest  in  the  eale,  he  will  not  be  held  liable,  al- 
though he  had  been  elected  president  of  the  company;  there  be- 
ing no  showing  that  he  was  in  any  way  derelict  in  his  duty. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton^  Judge.    Affirmed. 

Carroll  J.  Lord,  for  appellant. 

/.  J.  Dunn  and  Ray  J.  Ahhott,  contra. 

Hamer^  J. 

Appeal  from  the  judgment  of  the  district  court  for 
Douglas  county  against  the  plaintiff,  William  Horn,  and 
in  favor  of  Ly sle  I.  Abbott,  in  a  suit  in  equity  in  which 
said  William  Horn  was  plaintiff  and  Lysle  I.  Abbott,  Frite 
Jaeggi,  Arnold  Koenig  and  the  Niobrara  Investment  Com- 
pany were  defendants.  There  was  a  judgment  in  favor  of 
the  plaintiff,  William  Horn,  and  against  Fritz  Jaeggi, 
Arnold  Koenig  and  the  Niobrara  Investment  CJompany. 

The  defendants,  Jaeggi,  Koenig  and  the  Niobrara  In- 
vestment Company  did  not  appeal.  The  plaintiff  in  his 
petition  alleged  that  Lysle  I.  Abbott,  Fritz  Jaeggi  and 
Arnold  Koenig  were  the  directors  and  officers  of  the  Nio- 
brara Investment  Company,  of  which  Lysle  I.  Abbott  was 
then  alleged  to  be  president,  and  Arnold  Koenig  vice-pres- 
ident, Fritz  Jaeggi  secretary  and  treasurer.  It  was  also 
alleged  in  said  petition  that  the  said  Niobrara  Investment 
Company  was  a  corporation ;  that  on  the  20th  day  of  Jan- 
uary, 1911,  the  said  plaintiff,  William  Horn,  was  induced 
to  purchase  five  |1,000  first  mortgage  gold  coupon  bonds 
of  the  Niobrara  Investment  Company  from  the  said  cor- 
poration; that  the  said  plaintiff  relied  upon  the  general 
representation  of  the  officers  and  directors  of  said  cor- 
poration, and  the  printed  statements  contained  in  a  pro- 
spectus issued  and  circulated  by  said  corporation,  and 
which  it  is  contended  undertook  to  state  that  the  said 
bonds  were  amply  secured  by  a  first  mortgage  upon  sev- 
eral thousand  acres  of  the  finest  Nebraska  farm  land 
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owned  by  said  company  at  that  time;   that,  as  a  matter 
of  fact,  tile  corporation  did  not  own  any  farm  land  in  the 
manner  represented  by  the  directors  of  said  corporation 
and  as  contained  in  its  printed  prospectus;    that,  as  a 
consideration  for  the  purchase  of  said  bonds,  said  plain- 
tiff paid  to  the  corporation  aforesaid  in  cash  |1,000,  and 
entered  into  a  written  contract  to  convey  to  said  corpora- 
tion by  a  good  and  sufficient  deed  a  quarter  section  of 
land  situated  in  Kimball  county,  Nebraska,  and  then  be- 
longing to  the  plaintiff;   and  that  the  said  bonds,  when 
said  contract  was  entered  into  and  at  the  time  of  bringing 
said  suit,  were  without  value  of  any  kind.     The  plaintiff 
prayed  that  the  entire  contract  between  himself  and  the 
Niobrara  Investment  Company  should  be  rescinded;  that 
the  contract  for  the  transfer  of  the  land  in  Kimball  county 
to  the  corporation  be  set  aside  and  held  to  be  null  and 
void;    and  that  the  plaintiff  recover  judgment  against 
each  of  the  defendants  for  the  sum  of  |1,000,  paid  to  said 
corporation,  together  with  interest  thereon  from  the  date 
of  payment. 

The  defendants  Lysle  I.  Abbott,  Fritz  Jaeggi,  Arnold 
Koenig  and  the  Niobrara  Investment  Company  each  filed 
separate  answers,  admitting  the  existence  of  said  corpo- 
ration, the  names  of  those  composing  its  board  of  direc- 
tors, and  the  officers  of  said  corporation,  and  that  a  con- 
tract was  entered  into  between  the  plaintiff,  William  Horn, 
and  the  corporation,  the  Niobrara  Investment  Company. 
There  was  an  admission  of  the  issuance  of  a  prospectus 
by  the  said  Niobrara  Investment  Company.     The  answer 
of  the  defendants  denied  that  the  plaintiff,  in  the  purchase 
of  the  bonds,  relied  upon  the  statements  contained  in  the 
prospectus,  and  each  defendant  separately  alleged  that  the 
plaintiff  made  the  purchase  on  his  own  independent  in- 
quiry and  judgment. 

The  plaintiff  filed  a  reply  to  each  of  these  answers,  in 
which  he  alleged  that  he  purchased  the  bonds  relying  solely 
upon  the  statement  contained  in  the  prospectus  issued  by 
the  corporation,  the  Niobrara  Investment  Company,  and 
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upon  the  representations  made  by  the  directors  and  officers 
of  such  corporation  as  to  the  assets  of  the  said  company. 

On  the  trial,  the  court  entered  up  a  decree  finding  that 
the  plaintiff  was  entitled  generally  to  relief  as  prayed  for 
in  his  petition  against  the  defendants  Arnold  Koenig, 
Fritz  Jaeggi  and  the  Niobrara  Investment  Company,  but 
that  the  said  plaintiflF  was  not  entitled  to  any  relief  as 
against  the  defendant  Lysle  I.  Abbott;  that  the  entire 
contract  be  rescinded  and  held  for  naught;  and  that  the 
costs  be  taxed  against  the  defendants  Fritz  Jaeggi,  Arnold 
Koenig  and  the  Niobrara  Investment  Company. 

Counsel  for  the  defendant,  Mr.  I.  J.  Dunn,  makes  the 
contention  that  the  suit  is  brought  in  equity  to  rescind  a 
contract  made  between  the  plaintiflf  and  the  defendants 
other  than  Abbott.  Abbott  testified  that  he  drew  the  ar- 
ticles of  incorporation  as  a  lawyer;  that  up  to  that  time 
he  knew  nothing  of  the  Niobrara  Investment  Company; 
that  Koenig  and  Jaeggi  came  to  his  office  together  to  have 
him  draw  the  articles  of  incorporation,  and  that  he  knew 
nothing  of  the  proposed  corporation;  that  he  had  been 
Koenig's  attorney  for  a  long  time;  that  he  (Abbott)  took 
the  legal  steps  necessary  to  organize  the  corporation ;  that 
Koenig  said  that  he  had  never  paid  Abbott  anything  for 
his  services  and  wanted  to  pay  him  in  stock  of  the  com- 
pany. Abbott  testified  that  he  had  given  the  corporation 
no  consideration,  except  what  was  necessary  to  draw  the 
papers,  and  that  he  knew  nothing  about  the  corporation. 
He  appears  to  have  known  nothing  about  the  proposed 
corporation,  except  what  Koenig  and  Jaeggi  told  him. 
He  said  that  he  had  not  had  anything  to  do  with  prepar- 
ing the  facts  and  statements  that  w^ent  into  the  prospec- 
tus, and  had  no  information,  except  as  he  had  received 
it  from  Koenig  and  Jaeggi.  Abbott  testified  that  he  did 
not  have  anything  to  say  to  Mr.  Horn,  the  plaintiflF,  and 
had  no  personal  acquaintance  with  him.  He  did  not  know- 
Mr.  Horn,  and  did  not  know  that  he  had  any  intention 
of  investing  in  the  company.  This  does  not  seem  to  be 
denied.    Abbott  testified  that  he  had  not  attended  to  the 
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printing  of  the  prospectus,  and  that  Mr.  Jaeggi  attended 
to  it  and  furnished  the  money.    Jaeggi  knew  that  the  com- 
pany held  contracts  for  the  purchase  of  the  land.     Horn 
testified  that  he  met  Mr.  Koenig  at  the  La  Salle  hotel, 
Chicago,  and  that  Koenig  told  him  that  everything  was 
going  fine,  and  said  that  if  he  (Horn)  knew  anybody  that 
would  like  to  invest  in  the  Niobrara  Investment  Company 
he  would  like  to  meet  him ;  that  thereupon  he  and  Koenig 
went  to  see  the  president  of  the  Standard  Underground 
Cable  Company,  a  fifty-million  dollar  concern,  and  that 
he  introduced  Koenig  to  the  president  of  the  company; 
that  the  gentlemen  then  talked  about  their  work,  and  that 
Koenig  then  talked  of  the  big  feature  of  the  Niobrara  In- 
vestment Company,  that  they  owned  the  land,  that  they 
had  it  under  contract,  that  they  would  develop  water 
power  for  electricity;    that  Mr.  Koenig  also  talked  to  a 
Mr.  Klein  along  the  same  line;   that  Mr.  Klein  said  to 
him  (Horn)  that  the  way  Koenig  talked  Horn  could  not 
make  a  mistake  in  investing  his  money  in  the  company; 
that  Koenig  then  said  to  Klein  that  the  company  owned 
the  land  under  contract;   that  the  increase  in  value  over 
the  price  paid  should  go  into  a  power  proposition  and  into 
the  banking  business,  hotels,  and  such  assets  as  might  ac- 
crue out  of  the  surplus  of  the  land  holdings.     Horn  ap- 
pears to  have  testified  that  he  introduced  a  Mr.  Heidbrink 
to  Mr.  Jaeggi,  and  that  Jaeggi  then  said  that  he  would 
attend  to  the  business.     A  letter  dictated  by  Mr.  Jaeggi 
and  signed  by  Mr.  Horn  with  the  name  of  the  Niobrara  In- 
vestment Company  and  addressed  to  Mr.   Heidbrink  at 
Stayes,  South  Dakota,  was  introduced  in  evidence.     Ex- 
hibit 23,  offered  by  plaintiff,  Horn.     Heidbrink  was  the 
last  person  they  tried  to  interest  in  the  company.    Exhibit 
23  shows  that  Horn  was  no  infant,  and  that  he  had  a  se- 
ductive way  about  him  that  might  have  won  a  most  wary 
capitalist.    The  charm  of  the  letter  is  its  apparent  clear- 
ness of  vision  and  knowledge  of  the  conditions  of  the  ven- 
ture obtained  at  first  hands.    Horn  seems  to  have  known 
all  about  the  certainty  of  the  enterprise,  and  therefore 


408  NEBRASKA  REPORTS.  [Vou  100 


Horn  y.  Abbott 


did  not  need  to  obtain  information  from  Abbott,  or  to 
rely  upon  any  sort  of  assurance  that  Abbott's  name  as 
president  might  carry  with  it.  He  invites  Heidbrink  to 
"look  into  matters  thoroughly."  He  wants  Heidbrink  to 
"take  part  in  the  development  of  this  country" — only 
wants  Heidbrink  "to  join  us  in  this  great  undertaking  with 
the  small  amount  of  |20,000."  He  is  also  willing  that,  in 
addition,  Heidbrink  shall  '^take  interest  in  the  national 
bank  w'hich  we  are  going  to  build  in  Niobrara."  He  pre- 
dicts that  he  and  Heidbrink  in  two  years  "will  be  mem- 
bers of  the  biggest  concerns  in  the  West,"  and  winds  up  by 
saying  that  "our  undertaking  has  even  created  interest  in 
the  commercial  clubs  of  Nebraska,  and  we  are  sure  of  their 
support."  Horn  shows  up  as  a  promoter.  Horn  swore  in 
an  affidavit  in  the  case  of  Irene  Horn  against  himself  that 
he  did  not  have  |1,000  in  the  bank;  "that  the  only  bank  he 
does  business  with  is  the  City  National  Bank,  Omaha,  in 
which  he  has  not  to  exceed  the  sum  of  |43 ;  and  that  affi- 
ant has  no  cash  or  other  property,  real  or  personal,  or 
other  income,  except  as  herein  stated."  Afterwards  in  this 
case  he  testified  that  he  swore  to  this  affidavit  without 
knowing  what  was  in  it;  that  he  had  not  read  it  or  any 
part  of  it.  On  cross-examination,  as  we  understand  it,  he 
admitted  that  he  had  |1,000  in  the  bank.  This  testimony 
is  perhaps  immaterial,  except  as  it  tends  to  discredit  the 
defendant  and  to  establish  the  fact  that  he  is  unworthy  of 
belief.  Of  course,  he  may  have  been  attempting  to  place 
some  property  beyond  the  reach  of  his  former  wife.  She 
had  a  judgment  against  him.  This  affidavit  is  not  com- 
mendatory of  Mr.  Horn.  It  leaves  him  liable  to  the  charge 
that  his  hands  are  unclean  and  contains  a  suggestion  that 
he  should  keep  out  of  court.  Coppcll  v.  Hall,  7  Wall.  (U. 
S.)  542;  McMullen  v.  Hoffman,  174  U.  S.  639. 

The  mere  fact  that  Abbott  was  president  of  the  corpo- 
ration did  not  bind  him  to  so  manage  the  corporation  as 
to  make  money  for  the  stockholders  or  for  the  company  it- 
self. Nor  is  there  any  liability  attaching  to  Mr.  Abbott 
because  his  name  appears  as  president  of  the  corporation. 
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Nunnelly  v.  Southern  Iron  Co.,  94  Tenn.  397,  28  L.  R.  A. 
421. 

The  representations  to  Horn  concerning  the  ownership 
of  the  land  at  the  time  of  the  deal  with  Horn  were  made 
bj  Jaeggi  and  Koenig.  Abbott  said  nothing  and  was  not 
present  when  they  talked  to  Horn.  If  the  representation 
that  they  had  bought  2,500  acres  more  was  made  by  Jaeggi 
and  Koenig  without  Abbott  joining  in  it  in  some  way,  then 
he  was  not  liable  in  any  event.  Horn  testified  that  he  be- 
lieved the  statements  of  Jaeggi  and  Koenig.  If  he  believed 
them,  he  had  no  occasion  to  rely  upon  Abbott. 

Horn  never  talked  to  Abbott  or  made  an  independent 
inquiry.  Jaeggi  delivered  the  shares  of  stock  to  Horn. 
He  was,  and  is,  the  owner.  The  stock  appears  to  be 
Ja^gi's  stock.  Of  course,  Abbott  was  not  in  any  way 
bound  to  make  Jaeggi^s  stock  pay.  Nor  was  he  responsi- 
ble in  any  way  for  the  exaggerated  ideas  or  expressions  of 
Mr.  Jaeggi  or  Mr.  Koenig.  He  did  not  compare  with" 
either  of  them  in  any  way.  He  had  been  Mr.  Koenig's  law- 
yer. He  was  merely  helping  with  the  preparation  of  the 
articles  of  incorporation.  He  had  no  designs  upon  the 
pocketbook  of  Mr.  Horn  or  upon  the  pocketbook  of  any 
other  person. 

The  plaintiff  does  not  seem  to  have  talked  with  Mr. 
Abbott  concerning  the  property,  and  Jaeggi  seems  to  have 
been  rather  active.  According  to  the  plaintiff,  Mr.  Jaeggi 
showed  him  "a  safe  full  of  stocks  and  bonds,  and  told  him 
that  was  just  part  of  them,  the  rest  of  them  was  with  the 
Peters  Trust  Company."  Mr.  Horn  also  testified :  "Mr. 
Jaeggi  told  me  that  over  |30,000  worth  (of  bonds)  had 
been  already  sold  and  paid  for  at  that  time.  *  *  *  He 
told  me  that  the  company  is  immense.  ♦  ♦  ♦  He  told 
me  they  had  already  sold  over  |30,000  worth  of  gold  bonds ; 
that  he  would  float  a  couple  of  hundred  thousand  dollars 
worth  of  them  in  Europe,  get  foreign  people  in  on  the 
deal.'' 

Horn  seems  to  have  placed  a  great  deal  of  confidence 
in  both  JaefiTfid  and  Koenig.    He  knew  them  both,  and  they 
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both  talked  to  him,  according  to  his  testimony,  in  such  a 
way  as  to  inspire  confidence,  if  he  believed  them.  On  Mr. 
Horn's  cross-examination  he  was  asked:  ^^Did  anybody 
lead  you  to  believe,  or  did  anybody  say  to  you,  that  Abbott 
as  an  oiHcer  of  the  company  would  be  in  any  way  liable 
for  its  debts  and  obligations?  Did  anybody  say  that  to 
you  or  lead  you  to  believe  that?  A.  There  was  never  such 
conversation.  Q.  Did  you  think  Mr.  Abbott,  even  if  he 
was  a  stockholder,  or  oflScer,  was  or  would  become  liable 
fop  the  debts  or  obligations  of  this  company,  or  to  make  it 
good?    A.  It  never  entered  my  mind." 

That  Horn's  testimony  when  he  testified  against  Abbott 
is  unworthy  of  belief  is  in  a  measure  established  by  the 
fact  that  he  never  went  to  see  Abbott  or  complained  to  him 
in  any  way.  "Q.  After  you  became  suspicious  that  Jaeggi 
and  Arnold  Koenig  hadn't  told  you  the  truth,  did  you  go 
to  see  Abbott?  A.  No,  sir.  Q.  Did  you  ever  call  him  up? 
A.  No,  sir.  Q.  Did  you  ever  consult  him  about  your  sav- 
ings, or  the  deal  you  had  made,  after  you  became  suspi- 
cious?   A.  No,  sir." 

Whether  any  false  representations  were  made  by  Abbott 
to  tBe  plaintiff  would  be  material  if  it  was  charged  and 
proved.  But  it  is  not.  The  plaintiff  is  not  shown  to  have 
relied  upon  any  representation  that  Abbott  made.  He  ap- 
pears to  have  relied  upon  his  own  judgment  and  the  rep- 
resentations of  Koenig  and  Jaeggi. 

Under  section  8198,  Rev.  St.  1913,  we  are  called  upon 
to  render  our  judgment  in  this  case  de  novo.  Northtoest- 
em  Mutual  Life  Ins.  Co.  v.  Mallory,  93  Neb.  579. 

There  is  no  proof  that  Horn  relied  upon  anything  that 
Abbott  told  him,  if,  as  a  matter  of  fact,  Abbott  told  him 
anything,  which  is  not  shown. 

In  order  to  maintain  an  action  for  deceit,  it  is  necessary 
to  show  that  the  plaintiff  had  a  right  to  rely  upon  the 
representations  made,  if  any,  and  did  rely  upon  the  same, 
and  that  they  were  false,  and  that  he  altered  his  condition 
in  consequence  thereof  and  suffered  damages  thereby. 
Runge  v.  Brown,  23  Neb.  817. 
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In  the  above  case  of  Runge  v.  Brown,  it  was  said  in  the 
body  of  the  opinion :  "But  there  is  no  proof  that  the  rep- 
resentations alleged  to  have  been  made  by  plaintiff  in  error 
were  relied  upon  by  defendant  in  error,  and  induced  him 
to  make  the  sale  referred  to.  Upon  this  point  we  think 
the  authorities  are  substantially  all  one  way.  If  defend- 
ant in  error  sold  the  sheep  to  Musheid,  upon  his  own  judg- 
ment, and  wholly  uninfluenced  by  the  alleged  statements 
of  plaintiff  in  error,  it  is  clear  that  such  statements  could 
not  result  in  damages  to  him,  however  untrue  they  might 
have  been,  unless  they  were  relied  upon  by  defendant  in 
error,  and  that,  so  relying,  he  sold  the  sheep,  received  the 
notes,  and  suffered  damage  thereby.  It  must  appear  that, 
relying  upon  the  statements,  he  altered  his  condition,  and 
was  damaged  thereby,  that  this  change  in  his  condition 
was  in  consequence  of  the  representations,  as  well  as  that 
the  representations  were  untrue.*' 

In  Stetson  v.  Jiiggs,  37  Neb.  797,  this  court  held,  as 
stated  in  the  body  of  the  opinion :  "The  defense  of  Riggs 
was,  in  effect,  an  action  against  Stetson  for  damages  for 
false  repfresentation  made  by  the  latter.  This  answer, 
then,  to  be  good,  must  allege  with  reasonable  certainty: 
(a)  That  Stetson  made  some  representation  to  Riggs, 
meaning  he  should  act  on  it;  (b)  that  the  representation 
made  was  false;  (c)  that  Kiggs  believed  such  representa- 
tion to  be  true,  relied  and  aitted  upon  it,  and  was  thereby 
damaged" — citing  Byard  v.  Bolmes,  34  N.  J.  Law,  296,  and 
cases  there  cited. 

"False  representations  as  the  basis  of  an  action,  whether 
fop  damages  or  for  rescission  of  a  contract,  are  such  only 
as  in  some  manner  actually  mislead  the  complaining  party 
to  his  damage."  American  Building  d  Loan  Ass^n  v.  Bear, 
48  Neb.  455. 

"Actionable  fraud  must  relate  to  matters  material  to 
the  transaction  involved.  Mere  collateral  inducement,  al- 
though fraudulently  made,  of  itself  affords  no  ground  for 
the  rescission  of  a  contract,  or  for  the  recovery  of  damage 
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against  the  offending  party."  American  Building  d  Loan 
'  Asa^n  V.  Bear,  48  Neb.  455. 

We  also  refer  to  Jakway  v.  Proudfit,  76  Neb.  62,  where 
this  court  held,  as  stated  in  the  body  of  the  opinion,  that 
an  instruction  was  prejudicially  erroneous  which  "sub- 
mitted the  case  to  the  jury  on  the  theory  that,  if  the  rep- 
resentation of  the  indebtedness  of  the  corporation  was 
false,  and  if  such  representation  was  relied  upon  by  the 
plaintiff  as  an  inducement  to  the  contract,  he  was  entitled 
to  rescind,  whether  any  actual  damage  accrued  by  reason 
of  the  representation  or  not." 

Also,  see  Lorenzen  v.  Kansas  City  Investment  Co.,  44 
Neb.  99,  where  this  court  held,  as  stated  in  the  syllabus: 
**In  an  action  in  the  nature  of  an  action  of  deceit,  it  is 
necessary  not  only  to  show  the  making  of  false  representa- 
tions justifiably  relied  upon,  but  in  addition  it  must  be 
made  directly  and  not  by  conjecture  to  appear  that,  from 
such  false  representations  and  reliance  upon  them,  there 
resulted  a  direct  and  actual  loss  to  plaintiff." 

In  1  Story,  Equity  Jurisprudence  (13th  ed.)  sec.  203, 
it  is  said:  "And  in  the  next  place  the  party  must  have 
been  misled  to  his  prejudice  or  injury;  for  courts  of  equity 
do  not,  any  more  than  courts  of  law,  sit  for  the  purpose 
of  enforcing  moral  obligations  or  correcting  unconscien- 
tious acts,  which  are  followed  by  no  loss  or  damage.  It 
has  been  very  justly  remarked,  that  to  support  an  action 
at  law  for  a  misrepresentation  there  must  be  a  fraud  com- 
mitted by  the  defendant,  and  a  damage  resulting  from 
such  fraud  to  the  plaintiff." 

In  Bispham,  Principles  of  Equity  (8th  ed.)  sec.  217,  it 
is  said :  "Fraud  without  damage  is  no  ground  for  relief  at 
law  or  in  equity." 

See,  also,  the  following  cases :  Taylor  v.  Quest,  58  N.  Y. 
262;  White,  Adm^x,  v.  Smith,  39  Kan.  752;  Humphrey/  v. 
Merriam,  32  Minn.  197;  Clark  d  French  v.  Tennant,  5 
Neb.  549. 

The  bonds  purchased  by  the  plaintiff  seem  to  have  been 
the  property  of  Jaeggi,  and  a  bargain  with  Jaeggi  was  not 
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a  bargain  with  the  Niobrara  Investment  Company,  nor  was 
it  a  bargain  with  Abbott. 

Any  fraudulent  representations  made  by  Jaeggi  or  by 
Ja^gi  and  Koenig  were  not  the  representations  of  Abbott. 

1.  The  plaintiff,  as  to  the  defendant  Abbott,  is  not  shown 
by  the  evidence  to  have  been  misled  or  in  any  way  de- 
ceived by  the  prospectus  or  by  anything  that  was  said 
OP  done  by  the  defendant  Lysle  I.  Abbott. 

2.  The  defendant  Abbott  is  not  shown  to  have  been  in 
the  management  of  the  affairs  of  the  company. 

3.  Horn  seems  to  have  known  that  Jaeggi  and  Koenig 
were  the  real  parties  in  interest,  and  that  they  were  in  the 
actual  control  of  the  corporation,  and  that  the  defendant 
Abbott  was  only  assisting  them  as  counsel,  and  that  what 
he  did  was  done  as  a  lawver,  and  not  otherwise. 

4.  Horn  relied  upon  the  facts  within  his  own  knowledge. 

5.  Under  the  relations  existing  between  Horn,  Jaeggi 
and  Koenig,  as  shown  by  the  evidence,  Horn  must  have 
known  that  Jaeggi  and  Koenig  were  the  real  parties  in 
interest  and  in  control  of  the  corporation. 

6.  The  testimony  of  the  defendant  Lysle  I.  Abbott  does 
not  appear  to  be  successfully  controverted.  He  seems  to 
be  free  from  any  fraudulent  purpose  or  act.  We  are  un- 
able to  hold  that  the  plaintiff,  Horn,  has  established  the 
case  set  up  by  him  in  his  petition. 

The  judgment  of  the  district  court  appears  to  be  sus- 
tained by  the  evidence,  and  it  is 

Affirmed. 
Sedgwick^  J.,  not  sitting. 
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Elbern  N.  Coons  v.  State  op  Nebraska. 

Filed  Novembeb  17,  1916.   No.  19431. 

Burglary:  Sufficiency  of  Evidence.  The  evidence  examined,  and 
found  to  support  the  verdict  of  the  jury  declaring  the  defendant 
guilty. 

Error  to  the  district  court  for  Cherry  county:  Wii> 
LiAM  H.  Wbstover^  Judge.    Affirmed. 

Robert  G.  Easley  and  Walcott  &  Walcotty  for  plaintiff 
in  error. 

Willis  E.  Reed,  Attorney  General,  and  Charles  8.  Roe, 
contra, 

Hamer,  J. 

The  plaintiff  in  error,  hereafter  called  the  defendant, 
brings  this  case  here  so  that  we  may  review  the  judgment 
of  the  district  court  for  Cherry  county.  He  was  arrested 
August  13,  1915,  and  was  charged  with  the  crime  of  bur- 
glary alleged  to  have  been  committed  on  or  about  the  29th 
day  of  July,  1915.  On  the  6th  day  of  October,  1915,  he 
was  sentenced  to  serve  an  indeterminate  sentence  of  from 
one  to  ten  years  in  the  penitentiary.  The  evidence  against 
him  is  circumstantial.  Ten  instructions  were  given  by  the 
court  upon  its  own  motion.  In  the  motion  for  a  new  trial 
error  is  alleged  in  the  giving  of  these  instructions,  but 
there  is  no  discussion  of  any  of  them  in  the  defendant's 
brief.  There  was  a  motion  by  the  defendant  for  a  directed 
verdict,  but  this  motion  was  overruled.  The  insuflBciency 
of  the  evidence  to  sustain  the  verdict  is  apparently  the 
main  question  upon  which  defendant's  counsel  rely. 

Briefly  stated,  the  facts  are  as  follows:  One  George 
O'Kieffe  was  building  a  house  on  his  farm.  On  the  eve- 
ning of  July  28,  1915,  O'Kieffe  and  the  men  working  with 
him  left  the  house,  which  was  then  nearly  completed.    The 
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windows  and  doors  were  all  in,  except  that  in  one  of  the 
openings  prepared  for  a  window  boards  were  nailed  across 
the  opening.  The  next  morning  when  the  men  returned 
they  found  that  the  house  had  been  entered  during  the 
night  season  and  numerous  articles,  including  log  chains, 
cari)enter  tools,  paint  brush,  and  a  pair  of  pincers,  had 
been  taken  away.  There  were  evidences  that  paper  had 
been  burned  in  the  house  to  furnish  light  for  the  burglars. 
The  country  is  sparsely  settled.  Rain  had  fallen  in  the 
night.  A  fresh  wagon  track  was  followed  from  the  house 
by  O'Kieflfe  and  some  of  the  men  a  distance  of  eight  or 
ten  miles  to  near  the  home  of  defendant.  About  a  mile 
away  from  his  home  the  wagon  had  been  stopped,  a  hole 
dug  in  the  ground,  and  certain  articles  buried.  Among 
them  were  carpenter  tools  and  the  paint  brush.  The  wagon 
track  left  the  main  road  near  the  defendant's  place,  and 
after  a  circuitous  route  across  the  prairie  was  finally  lost 
near  the  defendant's  house.  A  wagon  was  standing  in  the 
yard  of  defendant,  and  there  was  a  smear  of  moist  white 
paint  upon  the  bottom  of  the  box.  The  paint  brush  taker 
was  moist  with  white  paint.  The  defendant's  team  looked 
fagged  and  weary,  and  showed  signs  of  having  been  hard 
driven.  The  harness  lay  by  the  wagon  tongue  as  it  may 
have  been  thrown  down  when  the  team  was  unhitched. 
The  stolen  pair  of  pincers  was  found  on  the  ground  a  short 
distance  from  defendant's  house.  When  questioned  re- 
garding the  paint  on  the  wagon,  the  defendant  stated  that 
it  had  been  there  a  long  time,  but  other  witnesses  stated 
that  the  paint  was  still  moist  so  that  it  came  off  when  it 
was  rubbed  with  the  finger.  Defendant's  witnesses  testi- 
fied that  the  horses  were  faggedout  from  hauling  a  heavy 
water  tank;  that  the  trail  on  the  prairie  near  the  house 
was  made  by  the  team  and  wagon  when  used  to  pick  up 
fuel — "cow  chips" — and  that  defendant  was  at  home  all 
that  night. 

"We  are  convinced  that  the  jury  were  justified  in  disbe- 
lieving the  testimony  of  defendant's  witnesses,  and  that 
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they  were  equally  justified  from  the  circumstantial  evi- 
dence in  finding  the  defendant  guilty. 

It  is  possible  that  the  conclusion  reached  by  the  jury 
upon  the  circumstantial  evidence  is  wrong,  but  the  jurors 
were  inhabitants  of  the  county,  and  much  better  qualified 
to  determine  the  truth  or  falsity  of  the  testimony  than  is 
this  court.  There  is  sufficient  evidence  in  the  record,  if 
the  jury  disbelieved  the  defendant's  witnesses,  to  uphold 
the  conviction. 

The  value  of  the  property  taken  was  found  by  the  jury 
to  be  (35.25,  only  a  few  cents  more  than  an  amount  for 
which  the  defendant  could  have  been  convicted  only  of 
petit  larceny.  He  had  a  wife  and  children.  So  far  as 
the  record  shows,  this  is  his  first  offense.  It  may  be 
doubted  whether  further  punishment  than  he  has  already 
suffered  is  advisable.  It  is  to  be  hoped  that  the  parole 
board  will  take  these  facts  into  consideration. 

The  judgment  of  the  district  court  is 

Affirmed. 


State,  ex  rel.   James  J.  Parks  Company,  appellee,  y. 
James  C.  Dahlman  et  al.,  appellants. 

Filed  November  17,  1916.    No.  19685. 

1.  Municipal  Corporations:  Consolidation:  Assumption  of  Obliga- 
tions. Where  four  proposed  paving  Improvement  districts  had 
been  created  in  South  Omaha,  and  the  property  owners  had  indi- 
cated the  kind  of  material  they  desired  used,  and  the  contracts  had 
been  let  and  bonds  given  foe  the  performance  of  the  same,  and  each 
of  the  foregoing  steps  had  been  taken  under  the  direction  of  the 
city  attorney  and  the  city  engineer  of  the  city  of  South  Omaha,  and 
before  the  consolidation  of  the  said  city  of  South  Omaha  with  the 
metropolitan  city  of  Omaha,  as  contemplated  by  the  statute,  the 
contracts  so  entered  into  are  valid,  and  they  must  be  performed 
by  the  consolidated  city  of  Omaha,  although  the  statutory  time 
allowed  property  owners  in  which  to  select  material  had  not  ex- 
pired in  any  of  the  districts  before  the  consolidation  took  place. 
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2.  :  Stbeet  Impbotements:   Contbacts.    The  charter  of  the  city 

of  South  Omaha  provided  that  property  owners  might  designate 
the  material  to  be  used  in  street  paving  by  filing  a  petition  within 
20  days  from  the  advertisement  of  bids.  If  such  petition  was  filed 
within  the  20  days,  the  council  could  at  once  contract  for  the  im- 
provement without  waiting  for  the  expiration  of  the  20  days'  time. 

3.  Mandamus;  Municipal  Contracts:  Enforcement.  The  act  pro- 
viding for  the  consolidation  requires  the  consolidated  city  to  per- 
form all  valid,  unperformed,  subsisting  contracts  made  by  the  city 
of  South  Omaha,  and  a  writ  of  mandamus  to  compel  such  per- 
formance was  properly  issued  by  the  district  court. 

AppELVL  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed. 

John  A.  Rine,  W.  C.  lAimbert  and  L.  J.  TePoel,  for  ap- 
pellants. 

Murphy  d  Winters,  contra. 

m 

Hamer,  J. 

This  is  a  proceeding  in  mandamus  to  compel  the  city 
of  Omaha  to  carry  out  certain  paving  contracts  entered 
into  by  the  city  of  South  Omaha  before  the  consolidation 
of  the  two  cities.  Four  paving  districts  are  involved,  Nos. 
128, 130,  133,  and  134. 

It  appears  that  after  the  districts  were  created  the  city 
clerk  of  South  Omaha,  pursuant  to  the  charter,  gave  to 
the  property  owners  in  the  several  districts  notice  by  pub- 
lication that  the  20  days  allowed  the  property  owners  in 
which  to  designate  material,  or  to  change  any  designation 
previously  made,  would  not  expire  in  any  of  the  districts 
until  after  June  21,  1915,  the  date  of  the  consolidation 
of  the  two  cities ;  that  in  each  of  said  districts  petitions 
designating  the  materials  were  filed,  after  notice  was  given, 
prior  to  the  consolidation  and  within  the  20  days  allowed 
for  the  selection  of  material  or  to  change  the  designation 
thereof;  that,  before  the  consolidation,  the  city  council 
of  South  Omaha  adopted  resolutions  awarding  to  the 
James  J.  Parks  Company  a  contract  for  the  performance 
of  the  work,  and  the  contract,  together  with  the  bond,  was 
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duly  approved.  The  respondents,  the  mayor  and  conncU 
of  the  city  of  Omaha,  refused  to  recognize  these  contracta 
or  to  provide  funds  for  carrying  on  the  work,  and  this 
proceeding  was  brought  to  compel  them  to  draft  and  pass 
the  necessary  ordinances  providing  for  the  issuance  and 
sale  of  the  district  improvement  bonds  of  the  city  of  Omaha 
for  the  purpose  of  paying  for  the  improvements  in  theae 
districts,  the  same  to  be  issued  under  the  laws  and  charter 
of  the  city  of  South  Omaha  at  the  time  of  its  consolida- 
tion with  the  city  of  Omaha.  An  alternative  writ  of  man- 
damus was  issued.  The  return  to  this  writ  sets  forth  that 
at  the  date  of  the  consolidation,  June  21,  1915,  the  relator 
did  not  have  a  completed,  valid  and  subsisting  contract 
with  the  said  city  of  South  Omaha  for  the  work  in  any  of 
said  districts;  that  the  proceedings  had  not  progressed 
beyond  the  point  where  a  valid  contract  could  have  been 
entered  into,  for  that  20  days  from  the  last  date  for  pub- 
lication for  bids  had  not  expired  in  any  of  said  districts 
during  which  the  property  owners  therein  might  have  des- 
ignated different  material  from  that  selected ;  that  no  con- 
tract in  fact  was  made  or  attempted  to  be  made  prior  to 
the  expiration  of  the  said  20  days;  that  the  instruments 
signed  as  contracts  were  not  dated  and  were  not  intended 
by  those  signing  the  same  to  be  valid  or  subsisting  con- 
tracts until  after  the  expiration  of  the  20  days  in  which 
to  designate  said  material ;  and  that  up  to  the  time  of  the 
consolidation  there  had  not  been  signed  in  said  districts, 
or  any  of  them,  valid  subsisting  petitions  designating  ma- 
terial; and  that,  as  to  some  of  the  pretended  petitions 
designating  material,  names  had  been  withdrawn  in  suf- 
ficient numbers  to  defeat  the  request  of  the  petition ;  that 
the  respondents  are  without  power  to  issue  and  dispose  of 
bonds  of  the  city  as  a  means  of  obtaining  funds  with  which 
to  pay  for  said  work;  that  under  the  charter  of  the  city 
of  Omaha  warrants  or  bonds  may  not  issue  for  the  pay- 
ment for  improvements  such  as  paving  prior  to  the  time 
when  such  improvements  have  actually  been  made,  and 
sufficient  assessments  have  actually  been  levied,  and  a 
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fend  created  to  meet  such  obligations;  that,  in  the  ab- 
sence of  a  completed  and  valid  contract,  the  respondents 
had  no  authority  to  issue  bonds  or  to  create  a  fund  under 
the  laws  and  charter  of  South  Omaha  as  the  same  existed 
at  the  time  of  the  consolidation;  that  the  respondents 
WCTe  without  authority  to  levy  or  assess  charges  against 
the  property  of  the  said  districts  for  such  improvements 
under  either  the  laws  and  charter  of  the  city  of  South 
Omaha,  or  the  city  of  Omaha;  that  the  said  proceedings 
in  the  said  districts  terminated  and  became  of  no  effect 
npon  the  consolidation  of  South  Omaha  with  the  city  of 
Omaha;  and  that,  as  the  proceedings  had  not  progressed 
to  a  point  where  a  complete  and  consummated  contract 
or  contracts  had  been  made,  the  city  of  Omaha  was  not  re- 
qaired  to  carry  out  and  perform  the  said  contracts. 

Upon  the  trial  a  writ  of  mandamus  was  awarded  as 
prayed.  A  motion  for  a  rehearing  was  denied,  and  the 
respondents  have  appealed. 

Section  3,  ch.  212,  Laws  1915,  provides,  among  other 
things:  "And  the  metropolitan-  city  shall  succeed  to  all 
the  property  and  property  rights  of  every  kind,  contracts, 
obligations  and  choses  in  action  of  every  kind  held  by 
or  belonging  to  the  city  or  village  consolidated  with  it, 
and  the  metroi)olitan  city  shall  be  liable  for  and  recognize, 
assume  and  carry  out  all  valid  contracts,  obligations,  fran- 
chises and  licenses  of  any  such  city  or  village  so  consoli- 
dated with  it.'^ 

The  foregoing  language  indicates  very  clearly  that  the 
consolidated  city  receives  the  property,  property  rights, 
and  every  kind  of  contract  or  obligation  or  chose  in  ac- 
tion held  by  the  city  or  village  consolidated  with  the  met- 
ropolitan city.  It  also  clearly  shows  that  the  metropoli- 
tan city,  in  addition  to  receiving  the  property  of  the  vil- 
lage or  city  incorporated  with  it,  assumes  to  carry  out  all 
valid  contracts,  obligations,  franchises  and  licenses  of  the 
city  or  village  consolidated  with  it.  If  the  city  of  South 
Omaha  had  incurred  an  obligation  by  reason  of  what  it 
did,  then  it  is  incumbent  upon  the  city  of  Omaha  to  carry 
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out  the  contract  or  obligation,  whatever  it  may  have  been. 
It  is  contended  here  that  there  was  no  contract  because 
of  the  fact  that  there  were  20  days  from  the  last  date  of 
the  advertisement  of  bidders  within  which  the  abutting 
property  owners  could  designate  the  material  that  they 
desired  to  have  used;  that  the  20  days  had  not  expired 
when  the  cities  were  consolidated,  and  therefore  that  there 
was  no  pending  contract  It  was  the  view  of  the  district 
court  that  the  right  to  withdraw  from  the  petitions  ex- 
isted only  up  to  the  time  that  the  council  acted  upon  the 
petitions,  and  that,  when  they  acted  upon  such  petitions, 
then  the  contracts  became  valid  contracts,  and  that  in  the 
first  place  the  city  of  South  Omaha  would  be  obligated  to 
carry  out  the  contracts,  even  though  the  full  20  days  had 
not  expired.  It  is  said  on  page  20  of  appellant's  brief  that, 
if  the  proceedings  had  by  the  city  of  South  Omaha  resulted 
in  valid  contracts,  then  "it  may  be  that  relator  is  entitled 
to  the  relief  he  claims."  We  are  inclined  to  adopt  the 
views  of  the  district  court. 

Section  4719,  Rev.  St.  1913,  provides :  "The  property 
owners  of  record  within  any  district  shall  have  twenty 
days  from  the  last  date  of  publication  of  the  bids  for  any 
improvement,  to  designate  by  petition,  to  be  filed  with  the 
city  clerk,  the  specific  material  selected  from  those  des- 
ignated in  the  bids  received,  which  they  desire  used  in 
improving  of  the  street  or  other  public  thoroughfare  within 
said  district,  and,  in  case  the  record  owners  of  the  majority 
of  the  taxable  foot  frontage  of  property  abutting  upon 
said  street  or  other  public  thoroughfare  to  be  improved, 
file  their  petition  within  such  twenty  days,  designating  the 
specific  material  which  they  desire  used  in  making  such 
improvement,  then  in  that  event,  the  mayor  and  city  coun- 
cil shall  order  said  improvements  made  with  the  specific 
material  so  designated;  but,  in  case  there  is  no  petition 
filed  by  the  owners  of  a  majority  of  the  foot  frontage 
of  taxable  property  as  aforesaid,  within  said  twenty  days, 
then  the  mayor  and  council  shall  by  resolution,  designate 
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the  specific  material  they  desire  to  be  used,  and  award  the 
contract  to  the  lowest  responsible  bidder  on  said  material." 

The  lan^age  of  the  section  indicates  that  it  was  in  the 
mind  of  the  legislators  when  they  passed  the  act  that 
the  abutting  lot  owners  might  not  make  any  request  with 
respect  to  the  kind  of  material  to  be  used,  and  then  it 
would  be  for  the  council  to  determine  what  kind  of  ma- 
terial it  would  use.  We  have  not  been  told  that  any  ob- 
jection has  been  made  concerning  the  material  to  be  used. 
It  also  appears  that  the  council  acted  upon  the  petition. 
If  no  objection  was  made  by  the  abutting  lot  owners  at 
that  time  or  since,  then  in  any  event  the  order  of  the 
council  of  South  Omaha  must  stand. 

Many  authorities  are  cited  in  the  brief  of  counsel  for 
the  appellees  showing  that  the  abutting  lot  owners  have 
no  right  to  withdraw  after  the  action  of  the  council.  In 
this  case  the  council  did  all  that  could  be  done  prior  to 
the  expiration  of  the  20  days.  If  the  city  of  South  Omaha 
could  make  a  contract,  then  it  has  been  made,  and  it  is 
the  duty  of  the  city  of  Omaha  to  carry  it  out.  Appar- 
ently, this  is  a  case  wheje  the  abutting  property  owners 
desire  that  for  which  they  petitioned.  We  are  of  the 
opinion  that  the  contracts  made  were  binding  upon  the 
city  of  South  Omaha  at  the  time  of  the  consolidation,  and, 
if  so,  they  must  be  assumed  by  Omaha. 

Section  6  of  the  act  providing  for  the  consolidation  of 
South  Omaha  with  the  city  of  Omaha,  being  a  part  of 
chapter  212,  Laws  1915,  provides,  in  substance,  that  all 
taxes  or  special  assessments  which  any  city  or  village  con- 
solidated may  have  been  authorized  to  levy  or  assess,  but 
which  are  not  "levied  or  assessed  at  the  time  of  such  con- 
solidation, for  any  kind  of  public  improvements''  in  proc- 
ess of  construction  or  contracted  for,  may  be  levied  or 
assessed  by  such  metropolitan  city  as  consolidated.  The 
following  cases  seem  to  adopt  the  principle  involved :  City 
of  New  Orleans  v.  Stevya/rt,  18  La.  Ann.  710;  JrvAn  v. 
Mayor,  57  Ala.  6;   Pa/vey  v.  Braddock,  170  Ind.  178. 
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It  may  be  true  that^  when  Omaha  acts  for  itself,  it 
would  have  no  power  to  issue  bonds  for  the  payment  of 
indebtedness ;  but  in  this  case  it  would  seem  that  the  city 
of  Omaha  undertook  to  carry  out  the  contracts  which 
had  been  made  by  the  city  of  South  Omaha.  If  so,  it  is 
for  the  city  of  Omaha  to  take  such  step*  as  may  be  nec- 
essary to  pay  the  indebtedness  incurred  in  the  same  man- 
ner that  such  indebtedness  would  have  been  paid  by  the 
city  of  South  Omaha,  provided  it  had  not  been  incorpo- 
rated into  the  city  of  Omaha.  We  see  nothing  in  the  way 
of  issuing  bonds  after  the  manner  the  city  of  South 
Omaha  might  have  issued  them,  and  in  levying  assess- 
ments upon  the  particular  property  benefited,  as  South 
Omaha  might  have  done  if  the  consolidation  had  not 
been  made. 

The  judgment  of  the  district  court  is 

Affirmed. 


Amos  A.  Galt  et  al.^  appellees,  v.  Carson  Hildreth, 

APPELLANT. 
Filed  December  9,  1916.    No.  18938. 

Opinion  on  motions  for  rehearing  of  case  reported,  ante, 
p.  15.     Former  jxtdgment  modified. 

Per  Curiam. 

This  is  a  hearing  upon  questions  presented  in  motions 
for  rehearing.  The  issues  and  the  evidence  are  stated  in 
the  first  opinion.  Qalt  v.  Hildreth,  ante,  p.  15.  At  the 
time  plaintiffs  purchased  from  defendant  Hildreth  a  con- 
trolling interest  in  the  Franklin  State  Bank,  he  guaran- 
teed that,  if  the  net  profits  of  the  bank  for  the  year  1912 
should  not  be  |8,000,  he  would  pay  plaintiffs  three-fifths 
of  the  difference  between  that  sum  and  the  net  profits. 
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He  also  agreed  that  plaintiffs  might  select  notes  in  the 
bank  of  the  face  value  of  {3,000,  and  that  he  would  pay 
the  same  to  the  bank. 

The  Oalts  brought  this  action  against  Hildreth  to  re- 
cover three-fifths  of  the  difference  between  the  actual  prof- 
its and  the  guaranteed  profit.  The  bank  was  made  a 
party  defendant,  and  filed  a  cross-petition  in  which  it 
sought  to  enforce  against  Hildreth  his  liability  upon  the 
note  clause  of  the  contract,  and  also  sought  to  collect 
from  him  the  amounts  due  on  notes  alleged  to  have  been 
made,  indorsed  and  guaranteed  by  him.  The  trial  court 
foand  that  there  was  due  from  Hildreth  to  plaintiffs  upon 
the  profit  clause  of  the  contract  |1, 607.78.  This  was  af- 
firmed by  this  court,  and  is  adhered  to,  except  that  plain- 
tiffs should  have  interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  from  January  1,  1913. 

The  remaining  questions  relate  to  the  causes  of  action 
pleaded  in  the  bank's  cross-i)etition  against  Hildreth.  The 
contract  between  plaintiffs  and  Hildreth  provided  that 
plaintiffs  should  have  the  right  to  select  notes  of  the  face 
value  of  |3,000,  and  Hildreth  agreed  to  pay  to  the  bank 
"the  face  value  with  accrued  interest  from  November  10, 

1911,  to  January  1,  1913,  on  said  notes.''  Hildreth  con- 
tends that  the  recovery  allowed  upon  this  clause  of  the 
contract  is  excessive.    The  evidence  shows  that  March  12, 

1912,  Hildreth  paid  a  note  of  |500.  This  would  leave 
notes  of  the  face  value  of  |2,500  to  be  selected.  In  the 
settlement  of  the  matters  relating  to  the  Curtis  land,  Hil- 
dreth gave  his  check  for  |502.50,  and  it  was  agreed  that 
this  should  apply  upon  his  liability  under  the  note  clause 
of  the  contract.  The  cross-petition  of  the  bank  alleges 
that  there  was  due  under  the  note  clause  the  sum  of  |2,- 
301.17,  and  prayed  judgment  for  such  sum,  "with  interest 
thereon  from  January  1,  1913,  at  the  rate  of  7  per  cent, 
per  annum."  The  district  court  decreed  that  plaintiffs 
should  select  notes  of  the  face  value  of  |2,500,  and  that, 
m  case  Hildreth  failed  to  pay  the  same  within  40  days, 
the  bank  should  have  judgment  against  him  for  |2,500, 
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with  interest  thereon  from  November  10,  1911.  This  was 
error.  The  decree  should  have  been  for  12,301.17,  with 
interest  at  7  per  cent,  per  annum  from  January  1,  1913. 

It  is  also  contended  by  the  bank  that  the  rule  announced 
in  the  fifth  paragraph  of  the  syllabus  in  the  former  opin- 
ion is  not  applicable  to  the  facts.  It  was  held :  "The  de- 
fense successfully  made  by  one  of  the  signers  and  in- 
dorsers  of  a  note,  if  not  made  on  purely  personal  grounds, 
will  bar  a  future  action  by  the  same  plaintiff  on  the 
same  obligation  against  another  joint  defendant."  Gait 
V.  Hildreth,  ante,  p.  15. 

In  its  cross-petition  the  bank  seeks  to  recover  upon  the 
so-called  "brickyard"  notes,  known  as  the  "Chaney"  note 
and  the  "Gettle"  note.  Hildreth  was  one  of  three  makers 
of  the  Chaney  note  and  one  of  four  indorsers  of  the  Gettle 
note.  In  former  actions  brought  by  the  bank  against  all 
the  makers  and  indorsers,  judgments  for  all  the  defend- 
ants, except  Hildreth,  who  made  no  answer,  were  aflSrmed 
in  this  court.  Franklin  State  Bank  v.  Chaney,  94  Neb.  1; 
Franklin  State  Bank  v.  Gettle,  96  Neb.  60.  Hildreth  filed 
no  answer  in  those  actions  because  he  was  representing 
the  bank  in  the  litigation  and  was  to  be  its  principal  wit- 
ness. His  default  was  entered.  After  the  judgments  for 
the  answering  defendants  were  affirmed,  the  bank  moved 
for  judgment  against  Hildreth  upon  the  default. .  Hil- 
dreth obtained  leave  of  court  to  file  an  answer  pleading 
the  judgment  in  favor  of  his  comakers  and  coindorsers  as 
an  adjudication  in  bar  of  the  bank's  claims.  The  second 
and  third  causes  of  action  set  forth  in  the  bank's  cross- 
petition  in  the  present  case  are  upon  the  notes  involved 
in  the  two  cases  mentioned.  Upon  the  trial  of  the  pres- 
ent case  it  was  stipulated  that  the  original  actions  upon 
the  brickyard  notes  should  be  consolidated  with  this  case. 
The  bank  contends  that  the  judgments  in  those  actions 
are  not  conclusive  of  Hildreth's  nonliability,  because  it 
does  not  appear  that  the  judgments  were  founded  upon  a 
defense  that  w-as  not  personal  to  the  prevailing  defend- 
ants.   One  defense  pleaded  was  that  the  notes  were  deliv- 
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ered  to  the  bank  merely  to  evidence  its  interest  in  the 
brickyard  property,  it  having  released  its  claim  thereto, 
and  that  the  notes  were  without  consideration  and  were 
never  intended  to  be  enforced.  The  other  defense  was 
that,  after  the  delivery  of  the  notes,  the  makers  and  in- 
doraers  surrendered  to  the  bank  all  claim  to  the  brick- 
yard property,  and  that  the  bank  thereupon  released  them 
from  any  and  all  liability  upon  the  notes.  Franklin  State 
Bank  v.  Chaney,  94  Neb.  1 ;  Franklin  State  Bank  v.  Oet- 
ik,  96  Neb.  60. 

Each  of  these  defenses  was  a  defense  upon  the  merits, 
and  was  not  a  defense  personal  to  the  pleaders.  If  the 
first  defense  was  established,  there  was  never  any  liability 
npon  the  notes.  If  the  notes  were  delivered  merely  to 
evidence  the  interest  of  the  bank  in  the  property  and  with 
the  understanding  that  they  were  not  to  be  enforced,  there 
was  no  liability  either  on  the  part  of  Hildreth  or  the 
other  makers  and  indorsers.  If  the  plea  of  release  was 
established,  all  the  makers  and  indorsers  were  released. 
If  the  brickyard  property  was  surrendered  to  the  bank 
in  consideration  of  the  release  of  the  defendants  in  the 
actions  on  the  notes,  it  was  a  satisfaction  and  payment. 
The  release  of  those  makers  and.  indorsers  also  released 
Hildreth.  Scofield  v.  Clark,  48  Neb.  711 ;  Huber  Mfg.  Co. 
V.  Silvers,  85  Neb.  760. 

It  is  also  contended  that  Hildreth  is  estopped  to  plead 
his  nonliability  on  the  notes,  because  at  the  time  the  Gaits 
purchased  stock  in  the  bank  its  records  indicated  that 
he  was  liable  thereon,  and  that  he  so  represented.  The 
action  upon  the  notes  is  brought  by  the  bank.  This  is 
not  an  action  by  the  Gaits  to  recover  for  misrepresenta- 
tion in  the  sale  of  the  stock.  Facts  constituting  an  estop- 
pel operating  in  favor  of  the  bank  were  neither  pleaded 
nor  proved.  It  follows  that  the  former  adjudications  re- 
leased Hildreth  from  liability  on  the  brickyard  notes. 

Except  as  herein  modified,  the  judgment  of  affirmance 
is  adhered  to. 

Fokmer  opinion  modipieid. 
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Filed     Dbgbicbeb  9,  1916.    No.  19964. 

Per  Curiam. 

In  several  cases  that  have  been  submitted  to  the  sn- 
preme  court  commission  and  decided  by  the  court,  mo- 
tions for  rehearing  have  been  filed.  The  contention  is 
made  that  the  act  of  1915  creating  the  supreme  court  com- 
mission is  unconstitutional  and  void,  because  the  appel- 
lant has  been  deprived  of  his  right  to  be  heard  in  the  cotirt 
of  last  resort,  as  provided  for  in  the  Bill  of  Rights :  "The 
right  to  be  heard  in  all  civil  cases  in  the  court  of  last 
resort,  by  appeal,  error,  or  otherwise,  shall  not  be  de- 
nied." Const.,  art.  I,  sec.  24.  It  is  said,  also,  that  the  act 
deprives  appellant  of  its  property  without  due  process 
of  law,  and  denies  it  the  equal  protection  of  the  laws,  as 
guaranteed  by  the  Fourteenth  amendment  to  the  Consti- 
tution of  the  United  States.  In  one  case  it  is  urged  that 
full  findings  of  fact  were  not  made  by  the  commission  as 
required  by  the  statute;  that  permission  "to  be  heard  on 
printed  briefs  and  by  oral  argument  ♦  ♦  ♦  before 
the  commission"  is  insufficient,  for  the  reason  that  the 
commission  is  not  the  court;  that  the  provision  that  the 
unsi^ccessful  party  "shall  have  his  motion  for  rehearing 
before  the  commission"  is  an  attempt  to  take  away  its  con- 
stitutional right  to  be  heard  before  the  court.  It  is  said 
that  the  evident  purpose  of  the  act  is  to  "clear  the  docket, 
regardless  of  judicial  proceedings,"  and  the  only  thing 
left  for  the  supreme  court  is  the  perfunctory  duty  to  ap- 
prove and  adopt  the  report  of  the  commission  and  have 
it  spread  upon  the  records;  there  being  no  provision  that 
the  court  may  disapprove  the  report  or  order  a  rehearing 
of  the  case. 

Much  reliance  is  placed  upon  the  opinion  in  the  case 
of  State  V.  Noble,  118  Ind.  350,  10  Am.  St.  Rep.  143,  de- 
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dded  in  1888,  which  holds  that,  though  the  commissioners 
provided  for  by  the  Indiana  act  were  merely  assistants 
of  the  court,  it  purported  to  confer  judicial  power  upon 
them,  and  was  therefore  unconstitutional.  In  this  state 
—mainly  on  account,  no  doubt,  of  the  provision  of  the  Bill 
of  Rights  referred  to,  which  is  unique,  and  is  not  found 
in  the  Constitution  of  any  other  state,  and  which  has  done 
much  to  delay  justice  and  to  enable  the  poor  litigant  to 
be  worn  out  by  unwarranted  and  vexatious  appeals  to  an 
already  overburdened  court  merely  for  delay — it  became 
necessary,  nearly  a  quarter  of  a  century  ago,  to  provide 
assistance  to  this  court. 

The  first  act  providing  for  supreme  court  commission- 
ers was  passed  in  1893.  The  purport  of  the  act,  in  so 
far  as  it  prescribed  the  duties  of  commissioners,  is  the 
same  as  in  the  present  act  In  In  re  Supreme  Court  Com- 
missionerSy  37  Neb.  655,  its  constitutionality  was  upheld 
on  the  ground  that  the  commissioners  were  not  judges 
and  their  opinions  were  of  no  force  or  validity  until  ex- 
amined and  approved  by  the  court.  In  Randall  v.  Na- 
tional Building,  Ijoan  S  Protective  Union,  43  Neb.  876, 
the  question  was  again  considered  and  the  same  conclu- 
sion reached.  A  like  result  was  arrived  at  in  California. 
People  V.  Eayne,  83  Cal.  Ill,  7  L.  R.  A.  348.  All  these 
cases  were  decided  after  the  decision  in  the  Noble  case 
was  puUished. 

Under  the  practice  in  this  court,  in  all  cases  assigned 
to  the  commission  for  examination  a  written  report  of 
the  facts  disclosed  by  the  record  is  made  to  each  member 
of  the  court,  and  a  proposed  journal  entry  submitted; 
these  reports  are  examined  by  each  judge,  sometimes  they 
are  approved,  sometimes  they  are  referred  to  the  commis- 
sion for  further  information.  If  the  court  has  any  doubt 
with  respect  to  the  facts  stated  or  conclusions  reached  by 
the  commission,  it  is  not  infrequent  to  set  the  case  for 
reargument  before  the  court  proper.  The  court  itself  ex- 
ercises its  judgment  upon  each  case,  and  not  until  the 
court  is  satisfied  is  the  report  of  the  commission  approved, 
and  a  judgment  rendered.     In  the  case  of  motions  for 
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rehearing,  like  reports  are  made.  The  case  is  then  as- 
signed specially  for  examination  and  report  as  in  cases 
heard  before  the  court  proper,  and  not  until  the  report 
made  by  a  member  of  the  court  has  been  examined  and 
passed  on  by  the  court  is  the  motion  for  rehearing  sus- 
tained or  denied. 

The  objection,  in  one  of  the  cases  tried  to  a  jury,  that 
full  findings  of  fact  have  not  been  made  cannot  be  sus- 
tained. The  law  makes  the  jury  the  determining  body 
with  respect  to  the  facts,  and  if  there  is  evidence  suffi- 
cient to  support  the  verdict,  and  it  is  not  clearly  or  mani- 
festly wrong,  it  will  not  be  interfered  with  by  a  reviewing 
court.  If  the  statements  of  fact  made  by  the  commission 
to  the  court  convince  it  that  the  evidence  is  sufficient  to 
sustain  the  verdict,  it  is  unnecessary  to  recite  these  facts 
at  length  in  the  journal.  A  detailed  statement  of  the  facts 
is  not  given  in  a  large  proportion  of  the  opinions  filed  by 
the  court.  There  is  no  more  necessity  for  it  in  the  one 
case  than  in  the  other. 

Objection  is  made  in  some  of  the  briefs  because  the 
act  authorizes  the  judges  of  the  supreme  court  to  appoint 
three  supreme  court  commissioners  **who  shall  first  be 
recommended  for  such  appointment  by  the  governor." 
The  court  is  under  no  obligation  to  appoint  commission- 
ers at  all.  Unless  the  men  whose  names  were  suggested 
by  the  governor  had  commended  themselves  to  the  court 
as  proper  and  fit  persons  in  point  of  character  and  ability 
to  fill  such  responsible  positions  they  would  never  have 
been  appointed. 

Justice  delayed  is  often  justice  denied.  The  serious 
condition  in  which  the  people  of  the  state  have  been 
placed  by  the  absence  of  restriction  upon  the  right  of 
appeal  and  the  consequent  delay  convinced  us  that  it  was 
for  the  public  welfare  that  the  court  be  not  unduly  sen- 
sitive as  to  its  clear  and  undoubted  constitutional  right 
to  ignore  or  reject  all  recommendations  for  the  appoint- 
ment, by  whomsoever  made,  and,  when  the  names  of  fit 
and  proper  men  were  suggested,  to  make  the  appointment 
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from  the  list  The  work  of  the  commission  has  justified 
the  selection  made.  That  portion  of  the  act  which  at- 
tempts to  confine  the  right  to  appoint  to  nominees  of  the 
governor  is  clearly  void.  Neither  the  legislature  nor  the 
governor  has  the  right  to  dictate  whom  the  court  shall 
appoint  as  its  referees  or  assistants.  The  court  might  as 
well  assume  to  appoint  the  chief  clerk  or  sergeant-at-arms 
of  each  house  of  the  legislature.  The  court,  the  legisla- 
ture, and  the  executive  are  co-ordinate  branches  of  the 
state  government,  and  under  the  Constitution  neither  can 
exercise  powers  conferred  by  the  people  upon  the  other. 

The  act,  if  strictly  and  literally  construed,  is  in  part 
violative  of  some  constitutional  provisions,  but  the  void 
portions  may  be  and  have  been  disregarded  as  unessential, 
and,  as  construed  by  the  court,  a  valid  act  is  left. 

The  report  of  the  findings  made  by  the  commission  is 
similar  to  the  report  of  a  referee,  and  is  not  in  any  sense 
a  judgment.  The  reports  are  not  approved  pro  forma. 
The  commission  renders  no  judgments,  makes  no  orders, 
exercises  no  judicial  functions. 

The  act  is  an  authorization  by  the  legislature  that  com- 
missioners or  referees  may  be  appointed  to  aid  in  dispos- 
ing of  the  accumulated  work,  and,  no  appropriation  hav- 
ing been  made,  it  imposes  a  moral  obligation  to  compen- 
sate these  authorized  assistants.    Such  an  act  is  valid. 


Charlbs  Cbowbll,  appellant,  v.  William  Skillicorn  et 

al.,  appellees. 

Filed  December  9,  1916.     No.  19028. 

Oontncts:  Rescission:  Laches.  When  the  grantee  in  a  deed  assumes 
and  agrees  to  pay  a  mortgage  Indebtedness  on  real  estate  covered  by 
the  deed,  but  fails  to  keep  this  stipulation  of  his  contract,  and 
Buffers  the  land  to  be  sold  under  the  mortgage,  and  sheriff's  deeds 
to  a  third  party  to  be  issued,  and  he  stands  idly  by  for  two  years 
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thereafter,  he  will  not  then  be  permitted  to  rescind,  nor  be  heard 
to  assert  in  a  court  of  equity  that  he  was  deceived  as  to  the  quality, 
quantity  and  character  of  the  land,  and  that  his  grantor  held  no 
title  thereto,  and  therefore  conveyed  no  title  to  him,  when  his  title 
to,  and  possession  of,  the  land  has  never  been  called  in  question 
(except  only  by  the  enforcement  of  the  mortgage  liens  which  he  bad 
assumed  and  agreed  to  pay),  without  putting,  or  offering  to  pat, 
the  other  party  in  statu  quo. 

Appeal  from  the  district  court  for  Holt  county :  WiL- 
LLA.M  H.  Westovbe,  Judge.    Affirmed. 

Edwin  J.  Stason  and  P.  W.  Cain^  for  appellant. 

M.  F.  Harrington  and  0.  E.  Dean,  contra. 

MOBKISSBT^  C.  J. 

This  is  an  action  by  plaintiff  to  rescind  a  contract  for 
the  exchange  of  lands  and  to  cancel  a  deed  conveying  to 
defendants  970  acres  of  land  in  Holt  county  and  to  quiet 
title  thereto.  From  a  judgment  of  dismissal,  plaintiff  has 
appealed. 

April  23, 1907,  plaintiff  and  defendants  entered  into  a 
contract  for  the  exchange  of  plaintiff's  Holt  county  land 
for  |1,250  and  land  owned  by  defendants  seven  miles 
northwest  of  Onawa,  Iowa,  referred  to  as:  "The  follow- 
ing described  property  situated  in  the  county  of  Monona, 
state  of  Iowa,  to  wit:  Lots  1,  2  and  3  in  section  32,  and 
lot  3,  also  southwest  quarter  of  southwest  quarter  in  sec- 
tion 33,  all  in  township  84,  range  46,  and  the  northeast 
quarter  of  the  northwest  quarter  and  lot  1  in  section  5, 
township  83,  range  46,  containing  407.87  acres,  more  or 
less,  together  with  all  lawful  accretions  thereto." 

The  land  conveyed  by  defendants  was  subject  to  two 
mortgages  for  f7,000,  which  plaintiff  assumed  and  agreed 
to  pay.  Plaintiff's  land  was  subject  to  a  mortgage  for 
14,860,  which  defendants  assumed.  Defendants  paid 
plaintiff  |1,250  in  cash,  and  also  allowed  him  the  rent  for 
the  Holt  county  farm  for  1908,  estimated  at  |700.  Plain- 
tiff took  possession  of  the  land  conveyed  to  him  in  1908. 
In  July  of  that  year  the  greater  part  of  the  land  was  over- 
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flowed  by  high  water  of  the  Missouri  river.  April  24, 
1908,  the  owner  of  one  of  the  mortgages  commenced  an 
action  of  foreclosure,  and  October  16,  1908,  the  property 
was  sold  at  sheriff's  sale,  and  November  22,  1909,  redemp- 
tion not  having  been  made,  a  deed  was  executed  to  the 
purchaser  at  such  sale,  March  6,  1911.  Without  previous 
notice  of  his  intention  to  rescind  the  contract  of  exchange, 
plaintiff  commenced  this  action.  He  alleged  that  defend- 
ants were  guilty  of  fraud  in  representing  the  quantity, 
quality  and  value  of  the  land,  and  in  representing  that 
the  land  was  not  subject  to  overflow.  He  also  alleged 
that  the  land  conveyed  to  him  was  the  former  bed  of  the 
Missouri  river,  a  navigable  stream,  and  that  under  the 
laws  of  Iowa  the  land  belonged  to  the  state.  During  the 
trial  the  petition  was  amended  to  allege  that  the  land 
belonged  to  riparian  owners  on  the  Nebraska  side  of  the 
river,  and  was  not  in  Iowa,  and  did  not  belong  to  de- 
fendants. 

Summarized,  the  undisputed  facts  show:  Defendants 
acquired  title  to  the  Monona  county  land  in  1904  in  an 
exchange  for  an  equity  in  an  electric  light  plant.  They 
listed  the  land  for  sale  with  Fred  Lawson,  a  real  estate 
agent  at  Glenwood,  Iowa.  The  latter  was  informed  that 
plaintiff  desired  to  trade  his  Holt  county  land  for  Iowa 
land,  and,  after  correspondence,  plaintiff  came  to  Glen- 
wood. He  accompanied  Lawson  to  Onawa.  From  there, 
m  company  with  Will  Hawkins,  a  real  estate  agent  at 
Onawa,  they  drove  over  the  land.  Upon  returning  to 
Onawa  plaintiff  made  a  written  offer  to  exchange  his  land 
for  defendant's  land  and  |2,200.  He  also  offered  to  pay 
Lawson  flOO  if  he  could  induce  defendants  to  make  the 
trade.  This  offer  was  sent  to  defendants.  William  Skilli- 
com, one  of  the  defendants,  in  company  with  Lawson, 
made  a  trip  to  Holt  county  and  inspected  plaintiff's  land. 
Subsequently  C.  H.  DeWitt,  the  other  defendant,  also 
made  an  inspection  of  plaintiff's  land.  Later  the  contract 
of  exchange  was  executed.  The  consideration  named  in 
each  deed  was  |30,000. 
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Plaintiff  contends  that  defendants,  and  their  agents, 
represented  to  him  that  there  were  407  acres  of  surveyed 
lands,  and  enough  accretion  land  to  make  1,000  acres. 
The  original  government  survey  shows  that  there  were 
277  acres.  The  deed  by  which  defendants  acquired  title 
described  the  land  by  the  terms  of  the  government  survey, 
and  as  "containing  407.87  acres,  more  or  less,  together 
vnth  all  lawful  accretions  thereto."  The  testimony  of 
defendants  indicates  that  they  told  plaintiff  there  were 
407  acres  of  "deeded"  land,  and  produced  the  conveyance 
to  themselves  showing  this:  that  they  informed  plaintiff 
they  had  not  surveyed  the  land,  but  thought  there  was 
enough  accretion  land  to  make  1,000  acres.  Plaintiff  was 
a  farmer  and  had  inspected  the  land.  Defendants  were 
not  guilty  of  misrepresenting  to  the  plaintiff  the  quantity 
of  land. 

Plaintiff  also  contends  that  defendants  deceived  him  as 
to  the  quality  and  value  of  the  land.  Testimony  on  behalf 
of  defendants  shows  that  the  land  was  worth  f25  or  |30 
an  acre  for  "trading"  purposes.  Plaintiff's  land  was 
worth  from  f  10  to  f  15  an  acre.  The  consideration  named 
in  each  deed  was  a  "trading"  value,  and  was  far  in  excess 
of  the  actual  value.  Plaintiff  lived  in  Iowa  from  1873 
to  1876,  about  three  miles  southwest  of  the  land  which 
defendants  conveyed  to  him.  He  was  familiar  with  the 
fact  that  the  Missouri  river  was  a  shifting  river.  He  tes- 
tified that  he  asked  defendants'  agents  whether  the  river 
overflowed  the  land,  and  was  told  that  it  did  not  do  so. 
He  also  asked  defendant  DeWitt  whether  the  river  over- 
flowed, and  was  told  that  it  had  not  while  defendants 
owned  the  land.  The  agents  deny  that  they  were  asked 
whether  the  river  overflowed  the  land.  The  evidence  jus- 
tifies the  inference  that  plaintiff  at  the  time  knew  that  the 
land  had  formerly  been  overflowed.  He  testified  that  he 
knew  that  the  river  had  run  south  and  east  of  the  land 
he  was  inspecting,  and  knew  that  the  land  was  much 
lower  than  the  land  east  of  the  old  bed  of  the  river.  He 
has  lived  within  a  few  miles  of  the  Missouri  river  the 
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greater  part  of  his  life,  part  of  the  time  on  the  Iowa  side, 
a  few  miles  southwest  of  the  land  in  question.  The  rec- 
ord indicates  that  plaintiff  and  defendants  held  title  to 
incumbered  lands  which  could  not  readily  be  sold  for  cash, 
and  that  plaintiff  believed,  after  a  good  inspection  of  the 
land,  that  he  had  made  a  good  bargain.  In  view  of  plain- 
tifiPs  familiarity  with  the  actions  of  the  Missouri  river 
and  his  acquaintance  with  lands  along  the  river,  the  evi- 
dence does  not  justify  a  finding  that  he  was  deceived  either 
as  to  the  quality  or  the  value  of  the  land. 
Plaintiff  contends  that  the  evidence  shows  that  the  land 

■ 

was  in  Nebraska,  and  not  in  Iowa,  and  that  defendants 
were  guilty  of  fraud  in  representing  that  they  owned  the 
land  and  that  it  was  in  Iowa.  It  was  stipulated  that, 
when  the  government  survey  was  made  in  1853  and  when 
the  patent  was  issued,  the  land  was  riparian  land  on  the 
east  side  of  the  Missouri  river.  Previous  to  1876  the 
river  had  moved  eastward  and  overflowed  all  but  one  acre 
of  the  patented  land.  From  1866  to  1876  the  river  grad- 
ually shifted  its  course  westward  again.  A  sandbar  was 
thrown  up  in  the  river.  In  1876,  within  two  or  three 
months,  the  river  made  a  cut-off  through  the  sandbar. 
The  present  channel  is  a  mile  and  a  half  west  of  the  gov- 
ernment survey  line  of  1853.  There  is  a  "chute"  between 
the  land  conveyed  by  defendants  and  the  sandbar,  west 
of  which  the  river  flows.  In  1894  the  land  between  the 
government  survey  and  the  chute,  comprising  135  acres, 
was  surveyed  by  the  county,  and  has  since  been  taxed  by 
Monona  county,  Iowa.  Plaintiff  argues  that  the  change 
in  the  course  of  the  river  was  not  gradual,  but  was  sud- 
den, amounting  to  an  avulsion,  and  that  the  state  bound- 
ary did  not  change,  and  that  the  land  is  within  the  Ne- 
braska half  of  the  bed  of  the  stream.  Plaintiff  has  not 
shown  that  there  was  a  sudden  avulsion  of  the  stream  to 
overcome  the  presumption  that  the  land  on  the  east  side 
of  the  Missouri  river  is  in  Iowa.  The  land  conveyed  to 
plaintiff  had  been  assessed  by  the  state  of  Iowa  since  1894. 
Plaintiff^s  title  to  the  land  has  not  been  questioned  either 
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by  indiyiduals  or  the  state.    There  is  nothing  to  indicate 
that  it  would  have  been  questioned. 

The  real  estate  was  mortgaged,  and  plaintiff  took  his 
deed  subject  to  this  mortgage  incumbrance,  which  he  as- 
sumed and  agreed  to  pay.  He  broke  this  stipulation  of 
his  contract,  and  permitted  the  land  to  be  sold  under  the 
mortgages.  Plaintiff  took  possession  of  the  land  in  1908. 
The  same  year  this  mortgage  foreclosure  was  commenced. 
A  year  later  the  sale  was  confirmed  and  deed  issued. 
This  suit  was  not  commenced  until  1911.  He  waited  more 
than  two  years  after  the  foreclosure  of  the  mortgage  with- 
out making  any  move  to  rescind.  If  the  property  had  been 
misrepresented,  he  must  have  known  it  before  the  time  for 
redemption  from  the  mortgage  foreclosure  had  expired. 
If  he  had  any  right  to  rescind  the  contract,  and  contem- 
plated doing  so,  in  good  conscience,  he  ought  to  have  made 
his  intention  known  before  the  mortgage  foreclosure  wafi 
completed,  and  not  wait  until  after  whatever  equity  of 
redemption  he,  or  his  grantor,  possessed  had  been  extin- 
guished. Having  broken  the  stipulation  in  his  contract 
to  pay  the  mortgages,  and  having  put  it  beyond  his  power 
to  reconvey  such  title  as  he  received,  he  cannot  be  heard 
to  complain  of  what  he  alleges  is  a  paramount  title  in 
somebody  else  who  has  never  sought  to  assert  title.  The 
judgment  is 

Affibmbd. 

Sedgwick,  J.,  not  sitting. 


John  Stoica,  appellee,  v.  Swift  &  Company,  appellant. 

Filed  Decembeb  9,  1916.  No.  19524. 

Master  and  Servant:  Employers'  Ll/lbilttt  Act:  Awabd.  In  an  action 
under  the  employers'  liability  act  (Rev.  St  1913,  ch.  35)  the  court 
may  consider  how  far  the  injury  will  in  all  prohali^illty  disable  the 
plaintiff  from  engaging  in  those  pursuits  and  occupations  for  which. 
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in  the  absence  of  the  injury,  he  would  have  been  qualified,  and 
consider  the  health  of  the  plaintift  and  his  general  physical  con- 
dition before  the  injury,  as  compared  with  his  condition  in  these 
respects  afterwards,  and,  when  the  proof  shows  a  partial  perma- 
nent disability,  award  damages  for  such  injury  in  tiie  sum  of  60  per 
centum  of  the  difference  between  the  wages  received  at  the  time 
of  the  injury  and  his  earning  power  thereafter,  for  the  term 
fixed  by  the  statute. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Seabs^  Judge.    Affirmed. 

Gurley  d  Fitch,  for  appellant. 

Fred  W.  Anheuser  and  Cornelius  F.  Connolly,  contra. 

MORRISSET^  C.  J. 

This  is  an  appeal  from  a  judgment  rendered  in  the  dis- 
trict court  for  Douglas  county  in  an  action  brought  under 
chapter  35,  Kev.  St.  1913,  known  as  the  "Employers'  Lia- 
bility Acf  As  is  provided  by  the  statute,  the  trial  was 
had  to  the  court  without  the  intervention  of  a  jury.  The 
court  found  generally  in  favor  of  the  plaintiff ;  that  he 
was  injured  while  in  the  employ  of  the  defendant,  and 
is  entitled  to  compensation  under  the  provisions  of  the 
act;  that  plaintiff  had  been  permanently,  partially  in- 
jured in  his  earning  capacity  by  reason  of  impaired  hear- 
mg  in  his  right  ear;  that  the  impairment  is  equivalent 
to  one-fourth  of  his  previous  normal  hearing;  that  the 
plaintiff  had  suffered  total  disability  for  a  period  begin- 
ning September  10,  1915,  and  ending  November  13,  1915 ; 
that  his  earning  capacity  prior  to  the  time  of  the  injury 
was  110.50  a  week ;  that  he  is  entitled  to  compensation  at 
this  rate  for  the  period  of  his  total  disability,  in  the  ag- 
gr^ate  of  f 48.75;  found  that  plaintiff  had  his  earning 
capacity  reduced  as  a  direct  result  of  the  accident  f5.50 
a  week;  and  that  he  is  entitled  to  be  compensated  for 
permanent,  partial  disability  for  the  period  covered  by  the 
statute,  which  it  calculated  to  be  290  5/7  weeks,  at 
the  rate  of  |2.75  a  week,  being  50  per  cent,  of  his  reduced 
earning  capacity;    also  that  the  sum  of  flO  be  paid  to 
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Dr.  E.  0.  Abbott  and  |50  to  Dr.  T.  R.  Mullen,  to  be  in- 
cluded in  and  taxed  as  costs. 

Appellant  complains  that  the  judgment  is  not  sustained 
by  sufficient  evidence.  It  is  undisputed,  however,  that 
plaintiff  was  in  the  employ  of  defendant,  and  suffered 
an  accident  while  so  employed,  and  is  one  of  those  prop- 
erly coming  within  the  provisions  of  the  employers'  lia- 
bility act  The  complaint  as  to  the  sufficiency  of  the  evi- 
dence is  directed  against  the  extent  of  the  injury  sus- 
tained, and  lack  of  proof  of  plaintiff's  decreased  earning 
capacity. 

As  to  the  extent  of  the  injury,  the  evidence  is  so  con- 
vincing that  we  do  not  deem  it  necessary  to  set  it  out  in 
this  opinion.  While  there  is  some  conflict,  we  think  the 
clear  preponderance  of  the  evidence  supports  plaintiff's 
contention  that  his  hearing  was  unimpaired  until  after 
he  received  this  blow  upon  the  head,  and  that  it  is  now 
impaired  to  at  least  the  extent  found  by  the  trial  court. 
One  of  the  points  which  is  worthy  of  serious  consideration, 
however,  is  the  failure  of  the  plaintiff  to  offer  proof  of 
the  loss  of  earning  capacity  by  reason  of  his  impaired 
hearing,  and  it  is  said  that,  without  such  proof,  the  court 
could  not  enter  a  judgment  for  decreased  earning  capacity 
for  the  290  5/7  weeks  covered  by  the  judgment  In  sup- 
port of  this  contention  is  cited  International  Harvester 
Co.  V.  Industrial  Commission  of  Wisconsin,  157  Wis.  167. 
The  Wisconsin  statute  differs  from  ours  in  that  it  provides 
comi)ensation  for  such  percentage  of  the  average  weekly 
earnings  of  the  injured  employee  as  represents  the  im- 
pairment of  his  earning  capacity  "in  the  employment  in 
which  he  was  working  at  the  time  of  the  accident,''  while 
the  statute  under  consideration  does  not  limit  the  right  of 
recovery  to  the  difference  between  earning  capacity  "in 
the  employment  in  which  he  was  working  at  the  time  of 
the  accident,"  but  allows  generally  for  compensation, 
whether  engaged  in  the  same  or  a  different  employment, 
if  that  earning  capacity  be  impaired  or  reduced.  At  the 
time  of  the  accident  plaintiff  was  employed  in  one  of  the 
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packing  houses  belonging  to  defendant.  From  that  date 
until  the  trial  he  had  not  been  employed.  It  is  said  in 
plaintiflf's  brief,  and  not  controverted,  that  because  of  his 
impaired  hearing  he  could  not  return  to  his  former  em- 
ployment. It  is  a  matter  of  common  knowledge,  of  which 
we  think  we  may  take  judicial  notice,  that,  other  things  be- 
ing equal,  a  man  without  physical  defects  will  find  employ- 
ment more  readily  than  a  man  who  is  physically  unsound. 
If  his  ability  to  obtain  employment  in  any  of  the  great  in- 
dustrial enterprises  of  the  country  is  impaired,  it  necessa- 
rily follows  that  he  will  be  compelled  to  find  employment 
in  the  less  desirable  occupations  and  at  a  less  remunera- 
tive wage.  It  is  well  settled  that  prospective  damages 
on  account  of  diminution  of  earning  capacity  in  the  future 
is  a  proper  element  of  damage,  and  proof  of  previous 
physical  condition  and  ability  to  labor  before  the  accident 
and  ability  to  labor  after  the  accident  is  deemed  sufficient 
to  enable  a  jury  to  fix  the  pecuniary  damage.  8  R.  C  L. 
p.  477. 

The  statute  contemplates  a  trial  and  judgment  soon 
after  the  injury,  but  provides  for  compensation  covering 
a  term  of  300  weeks.  By  its  very  provisions  future  loss  of 
earnings  must  be  estimated.  If  the  court  cannot  take 
notice  of  the  disability  at  which  plaintiff,  who  has  suf- 
fered an  impairment  of  one  of  his  faculties,  will  be  placed, 
the  very  end  and  purpose  of  the  statute  will  be  defeated. 

We  are  dealing  with  a  comparatively  new  statute  de- 
signed to  cover  a  field  heretofore  untouched  by  the  legis- 
lature. Consequently  there  are  few  adjudicated  cases  by 
which  we  may  be  guided.  In  many  of  the  states  having 
acts  somewhat  similar  to  our  owm  industrial  boards  or 
commissions  have  been  created  to  administer  the  law. 
The  purpose  seems  to  be  to  give  speedy  and  informal  hear- 
ings, and  to  avoid,  so  far  as  possible,  the  more  technical 
forms  of  court  procedure.  We  have  not  created  a  board 
or  commission,  but  this  work  has  been  given  to  the  courts. 
We  are  constrained  to  believe,  however,  that  from  the 
terms  of  the  act  it  may  be  reasonably  inferred  that  the 
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more  formal  procedure  must  give  way  to  a  simpler  and 
more  direct  administration  of  justice^  and  that  to  hold 
that  no  recovery  can  be  had  for  impaired  future  earnings 
without  i)ositive  proof  of  the  diminution  of  earning  ca- 
pacity would,  in  effect,  nullify  the  act. 

In  Zelinko  v.  Peahody,  reported  in  Illinois  Industrial 
Accident  Board,  No.  304,  July  10,  1914,  found  in  a  foot- 
note in  5  Negligence  and  Compensation  Cases  Annotated, 
p.  825,  the  claimant  had  suffered  a  broken  leg  and  the 
fracture  was  successfully  reduced,  but  in  the  reduction 
of  the  fracture  there  was  a  shortening  of  the  limb.  The 
proof  shows  that  the  claimant  had-  again  resumed  manual 
labor,  although  in  different  employment  from  that  in 
which  he  was  engaged  when  he  received  the  injury,  but 
there  was  proof  that  he  had  been  offered  his  former  posi- 
tion and  might  have  resumed  work  therein  at  his  former 
wage.  Nevertheless  the  commission  made  an  award  for 
permanent,  partial  disability.  In  a  discussion  of  the  sub- 
ject the  commission  say:  "We  are  prone  to  believe  that, 
even  though  persons  familiar  with  one's  usual  employ- 
ment and  with  the  character  of  an  injury  may  testify  that 
a  person  so  injured  is  not  impaired  in  his  earning  capac- 
ity, yet  it  is  impossible  to  conceive  how  one  who  was 
healthy  and  strong,  whose  limbs  were  perfect,  having  snf- 
fered  a  broken  limb  and  the  same  being  shortened  thereby, 
is  not  to  some  extent  permanently  injured  or  impaired  in 
his  earning  capacity."  The  same  reasoning  may  well 
apply  to  the  partial  loss  of  hearing,  and  where,  as  in  this 
case,  the  amount  awarded  is  small  and  well  within  the 
terms  of  the  statute,  the  judgment  will  be  upheld. 

Complaint  is  made  of  an  allowance  to  Dr.  Mullen  of 
|50  for  professional  services  and  witness  fees,  and  of  an 
allowance  of  |^10  to  Dr.  Abbott  for  the  same  class  of  ser- 
vice. Under  the  statute,  the  employer  is  liable  for  reason- 
able medical  and  hospital  services  and  medicines,  not  in 
excess  of  |200  in  value,  for  the  first  21  days  after  the  dis- 
ability begins.  There  is  a  dispute  as  to  whether  medical 
services  were  tendered  the  plaintiff.    The  record  is  indefi- 
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nite  and  unsatisfactory;  but,  in  any  view  we  take  of  it, 
the  judgment  as  to  these  items  cannot  be  upheld.  The 
injury  occurred  September  10.  The  trial  began  Decem- 
ber 1.  Dr.  Mullen  testified  that  his  charge  for  profes- 
sional services  included  his  services  up  to  the  date  of  the 
trial,  and  it  is  not  shown  what  he  did  within  the  first  21 
days,  or  what  he  did  thereafter.  Dr.  Abbott  made  an 
examination  merely  that  he  might  qualify  himself  to  tes- 
tify as  to  the  extent  of  plaintiff's  injury,  but  does  not  ap- 
pear to  have  rendered  any  professional  service.  He  is 
entitled  to  the  fee  fixed  by  statute  for  a  witness,  but  not 
for  professional  service.  The  judgment  as  to  these  two 
items  is  set  aside,  but  the  clerk  in  taxing  costs  will  make 
the  proper  allowance  for  witness  fees ;  otherwise  the  judg- 
ment of  the  district  court  is 

Affibmbd. 


Prank  Bobbins^  Administrator,  appellant,  v.  City  of 

Omaha,  appellee. 

Filcd  Decembkb  9,  1916.    No.  19632. 

Haslcipal  Corponttioiui:  Action  for  Injubies:  Petition.  The  substance 
of  the  petition  is  set  out  in  the  opinion,  and  held  that  the  demurrer 
of  the  defendant  thereto  was  properly  sustained. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  O.  Troup,  Judge.    Affirmed. 

John  0.  Yeiaer,  for  appellant. 

John  A.  Rine,  W.  (7.  Lambert  and  L.  J.  TePoel,  contra. 

Morrisset,  C.  J. 

Plaintiff,  as  administrator  of  the  estate  of  Francis  D. 
Robbins,  deceased,  filed  his  petition  in  the  district  court 
for  Douglas  county,  which,  omitting  the  formal  parts, 
alleged:  That  the  city  of  Omaha  is  a  metropolitan  city 
having  a  population  of  more  than  100,000 ;  that  it  has  no 
park  commissioners,  nor  any  special  parks  reserved  by  the 
state  under  any  special  acts  of  the  legislature,  but  that 
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all  streets,  parks  and  public  property  are  under  the  su- 
pervision of  a  paid  body  of  men  officially  called  "City 
Commissioners;"  that  it  is  the  duty  of  these  commission- 
ers to  administer  the  parks  for  the  use  of  the  city,  with 
regard  to  the  health,  life  and  safety  of  the  citizens  of  the 
city ;  "that  said  city  of  Omaha  owns  a  large  tract  of  land, 
a  part  of  which  is  known  as  Elmwood  Park,  and  is  im- 
proved, and  a  part  of  said  land  is  undeveloped  for  park 
purposes;  that  upon  a  part  of  the  undeveloped  portion 
is  a  pond  artificially  constructed,  and  maintained  for 
profit,  in  that  it  operated  an  hydraulic  ram  to  flush  water 
for  toilets  and  the  private  use  of  employees  of  the  city 
in  the  park  department,  and  maintained  to  save  corpo- 
rate expense  of  constructing  water  mains ;  that  said  pond 
was  not  maintained  for  bathing  or  for  the  use  of  the 
public  in  either  health  or  enjoyment,  but  was  withheld 
from  use  for  bathing  or  fishing;  that  said  pond  w^as  fed 
by  springs  of  cold  water,  rendering  it  unfit  for  bathers 
and  dangerously  inducing  cramps;  that  said  pond  was 
over  six  feet  deep,  and  was  negligently  maintained  at 
that  depth  and  over  by  maintaining  said  dam  ♦  ♦  * 
and  by  a  failure  to  fill  deeper  portions;  that  said  city 
negligentl;^  suffered  and  permitted  a  raft  to  be  maintained 
upon  said  lake  for  over  two  weeks  before  the  injury  com- 
plained of,  and  negligently  permitted  and  suflPered  many 
children  to  use  said  raft  and  pond,  knowing  of  its  danger, 
and  never  inclosed  the  said  pond;  that  said  deep,  cold 
pond  of  artificial  construction,  with  said  raft,  was  main- 
tained in  an  obscure  part  of  said  land,  without  any  pro- 
tection against  accidents  of  children,  and  without  any 
life-saving  devices  or  means  of  calling  for  rescue,  as  an 
attractive  nuisance,  and  for  no  public  good,  and,  further, 
as  a  dangerous  enticement  to  children ;  that  said  Francis 
D.  Robbins  came  into  said  park  and  went  upon  said  raft 
on  the  20th  day  of  July,  1915,  and  the  caretaker  of  said 
city  saw  said  child  upon  said  raft  and  in  a  dangerous 
position,  and  negligently  permitted  him  to  remain  in  said 
place  of  danger,  and,  while  so  playing  in  the  dangerous 
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place  and  situation,  fell  from  said  raft  into  the  deep  water 
of  said  pond  at  a  place  of  five  or  six  feet  deep,  causing 
said  Francis  D.  Robbins  to  drown."  It  is  further  alleged 
that  the  deceased  was  a  bright,  healthy  and  intelligent 
boy,  nine  years  of  age,  and  there  is  the  usual  allegation 
that,  by  reason  of  his  death,  his  parents  have  suffered 
damages;   and  there  is  a  prayer  for  judgment. 

To  this  petition  the  defendant  city  demurred,  ''for  the 
reason  that  said  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant."  The 
demurrer  was  sustained;  plaintiff  elected  to  stand  on  his 
petition ;  the  cause  of  action  was  dismissed,  and  plaintiff 
has  appealed. 

The  city  claims  that,  in  maintaining  this  park  and  pool, 
it  was  engaged  in  a  purely  governmental  service,  and  that 
no  liability  could  attach ;  but  we  do  not  deem  it  essential 
to  a  decision  of  this  case  to  determine  that  point.  The 
petition  alleges  that  this  artificial  pond  was  in  a  remote 
part  of  the  park,  was  out  of  the  usual  route  of  travel,  and 
that  it  was  maintained  for  profit.  But  it  appears  from 
subsequent  allegations  of  the  petition  that  it  was  used 
merely  to  operate  a  hydraulic  ram  to  flush  water  for 
toilets  for  the  convenience  of  the  employees  engaged  in  the 
park  department.  It  is  clear  that  it  was  not  maintained 
for  commercial  purposes. 

It  is  argued  that,  because  the  pond  was  6  feet  deep,  was 
nnguarded,  had  a  raft  thereon,  and  a  child  might  fall 
therein  and  be  drowned,  it  is  a  nuisance,  while  it  is  ad- 
mitted that  a  shallow  body  of  water  which  a  child  might 
^ade  across  would  not  be  a  nuisance.  We  do  not  care 
to  fix  the  depth  at  which  water  may  be  maintained  in  lakes 
formed  and  maintained  in  public  parks.  If  this  is  to  be 
^one,  it  ought  to  be  done  by  legislative  enactment.  It  is 
^  question  that  falls  naturally  to  the  legislative  depart- 
ment of  the  government,  and  not  to  the  judicial.  A  lake 
171  a  park,  whether  artificially  formed  or  not,  is  not  of 
»ti?elf  a  nuisance.  Parks  are  maintained  for  the  benefit 
^f  the  public,  and  a  pond  or  lake  adds  to  the  beauty  of 
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the  park  and  increases  its  attractiveness.  Although  this 
is  an  artificial  body  of  water,  it  did  not  differ  in  its  es- 
sential qualities  from  a  natural  body  of  water.  The  acci- 
dent which  occurred  was  one  that  might  happen  upon  a  lake 
formed  by  nature  or  upon  a  river  front  This  artificial 
lake,  even  with  the  raft  thereon,  was  no  more  dangerous 
than  the  Missouri  river  front,  where  boys  of  all  ages  con- 
gregate. It  is  common  knowledge  that  boys,  even  of  ten- 
der years,  indulge  in  athletic  sports.  They  play  upon 
rafts,  boats  and  floating  logs,  climb  trees,  and  expose  them- 
selves to  innumerable  dangers.  It  is  part  of  a  boy's,  na- 
ture to  indulge  in  these  venturesome  sports,  and  a  city 
can  be  no  more  held  for  negligence  in  maintaining  this 
artificial  pond,  unfenced  and  unguarded,  with  the'  raft 
thereon,  than  it  could  for  leaving  the  river  front  exposed. 
The  possibility  of  a  child  being  drowned  in  this  pond  was 
as  patent  to  the  parents  as  to  the  city.  The  path  of  the 
child  is  always  beset  with  danger,  and  this  pond  is  one 
of  those  dangers  to  which  childhood  has  ever  been  exposed. 
From  the  facts  stated  in  the  petition,  it  does  not  appear 
that  the  pond  and  raft  constituted  an  attractive  nuisance. 
The  demurrer  was  properly  sustained,  and  the  judgment  is 

Affirmed. 
Fawcett,  J.,  not  sitting. 

RosB^  J.,  dissenting. 

In  my  opinion  the  only  ground  on  which  the  city  can 
legally  escape  liability  for  damages  under  the  facts  stated 
by  plaintiff  is  that  it  performed  a  governmental  function 
in  maintaining  the  park.  I  therefore  dissent  from  the 
ruling  that,  without  regard  to  the  capacity -in  which  the 
city  exercised  its  powers,  actionable  negligence  is  not 
pleaded.  The  child  was  not  a  trespasser,  but  was  in  the 
park  by  invitation,  express  or  implied.  If  the  city  is  a 
property  owner  answerable  for  negligence,  it  is  governed 
by  the  following  rule  of  law : 

"The  owner  or  occupier  of  real  property  is  under  the 
duty  of  exercising  reasonable  or  ordinary  care  and  pru- 
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dence  to  the  end  of  keeping  his  premises  safe  for  the  ben- 
efit of  those  who  come  upon  them  by  his  invitation,  ex- 
press or  implied ;  and  if,  through  a  neglect  of  this  duty, 
they  are,  without  n^ligence  or  fault  of  their  own,  injured 
by  reason  of  any  negligent  defect  therein,  he  must  pay 
damages."  1  Thompson,  Negligence,  sec.  968.  Ttieker  v. 
Draper,  62  Neb.  66. 

A  child  on  the  premises  by  invitation  is  not  a  trespasser, 
and  it  is  unnecessary  in  such  a  case  to  show  that  the  pond 
was  an  attractive  nuisance.  City  of  Omaha  v.  Richards, 
49  Neb.  244, 

If  a  city  in  establishing  and  maintaining  parks  does  not 
act  in  a  governmental  capacity  relieving  it  from  liability 
for  negligence,  it  is  answerable  according  to  the  following 
doctrine : 

"The  maintenance  of  a  public  park  in  a  populous  city 
is  not  only  an  implied  but  an  express  invitation  to  the 
public  to  resort  to  it  for  amusement  and  recreation,  and, 
where  children  of  tender  years  and  immature  minds  are 
invited  to  play  and  amuse  themselves,  the  parents  have 
a  right  to  rely  on  the  city  to  exercise  reasonable  or  ordi- 
nary care  to  keep  the  park  and  water-works  system  safe 
for  the  benefit  of  those  who  come  there  by  such  express 
invitation." 

"The  city  owed  to  adults  and  children  alike  the  duty  of 
exercising  ordinary  care  to  avoid  injuring  them  anywhere 
within  the  boundaries  of  the  public  park,  and  it  cannot 
escape  liability  for  the  death  of  this  child  by  drawing  a 
distinction  between  the  duties  the  city  owed  to  the  invitees 
at  different  points  or  portions  of  the  park.  The  view  we 
take  of  the  case  is  that  the  city  owed  to  this  child  and  its 
parents  the  duty  to  exercise  ordinary  care  to  avoid  in- 
juring him,  no  matter  on  which  portion  of  the  park  the 
child  might  resort  to  for  play."  City  of  Anadarko  v. 
Sicain,  42  Okla.  741. 

Unless  the  city  was  performing  a  governmental  func- 
tion in  maintaining  the  park,  the  petition  states  a  cause 
of  action. 
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Daniel  Holland  v.  State  op  Nebeaska. 

Filed  Decembeb  9,  1916.    No.  19697. 

1.  Information:  Verification  :  Objections.  "It  Is  too  late  to  object  to 
the  verification  of  an  information  after  the  accused  has  been  ar- 
raigned, and  pleaded  not  guilty,  unless  such  plea  has  been  with- 
drawn."   Johnson  v.  State,  53  Neb.  103. 

2.   :    .    Section  5599,  Rev.  St.  1913,  authorizes  a  county 

attorney  to  appoint  deputies  to  assist  him  in  the  discharge  of  his 
duties,  and  a  deputy  so  appointed  and  qualified  may  sign  a  crim- 
inal Information. 

3.  :    :    Presumptions.    When  the  right  of  a  person  to 

sign  an  information  as  deputy  county  attorney  Is  questioned  for 
the  first  time  after  arraignment  and  plea,  and  while  a  plea  of 
not  guilty  Is  still  pending,  his  appointment,  qualification  and  right 
to  sign.  In  the  absence  of  a  showing  to  the  contrary,  will  be 
presumed. 

Error  to  the  district  court  for  Furnas  county: 
Ernest  B.  Perry,  Judge.    Affirmed. 

John  Stereiis,  for  plaintiff  in  error. 

Willis  E.  Reedy  Attorney  General,  and  Charles  8.  Roe, 
contra* 

MORRISSEY,  C.  J. 

This  is  an  error  proceeding  from  the  district  court  for 
Furnas  county.  The  information  contained  two  counts,  one 
charging  an  assault  with  intent  to  inflict  great  bodily  in- 
jury, and  another  charging  an  assault  with  intent  to  kill. 
From  a  verdict  finding  defendant  guilty  of  assault  and 
battery,  he  prosecutes  error. 

First,  defendant  complains  that  the  information  differs 
from  the  complaint  filed  before  the  magistrate  at  the  time 
of  the  arrest.  As  to  this  it  is  sufficient  to  say  that  the  tran- 
script brought  to  this  court  contains  a  copy  of  the  com- 
plaint filed  before  the  county  judge.  It  also  shows  the  sub- 
sequent filing  of  what  is  termed  an  "amended  complaint," 
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but  it  nowhere  shows  that  there  was  ever  a  preliminary 
hearing  held  on  either  complaint.  From  the  argument  we 
are  left  to  infer  that  there  was  a  preliminary  hearing,  but 
the  record  is  silent  on  the  subject. 

After  a  copy  of  the  information  was  served  on  defendant, 
he  filed  a  motion  to  quash  the  information,  "for  the  reason 
that  the  same  charges  a  different  and  more  serious  offense 
than  was  charged  in  the  complaint  on  which  this  defendant 
was  arrested/'  This  motion  was  overruled.  Defendant 
was  then  arraigned,  and  entered  a  plea  of  not  guilty,  and 
by  arrangement  with  the  county  attorney  the  trial  was  con- 
tinued over  the  term  and  defendant  admitted  to  bail.  At  a 
subsequent  term  a  jury  was  impaneled  and  a  witness  for  the 
state  called  and  sworn.  Without  withdrawing  his  plea  of 
not  guilty,  the  defendant  then  objected  to  the  introduction 
of  any  testimony,  and  moved  the  court  to  enter  a  discharge : 
First,  because  "no  information  has  ever  been  filed  against 
the  defendant  herein  by  the  proper  prosecuting  oflBcer,  and 
no  indictment  found  by  a  grand  jury;"  second,  that  the 
duly  elected,  qualified  and  acting  county  attorney  had  not 
filed  and  verified  the  information,  and  that  the  informa- 
tion was  null  and  void  for  that  reason.  The  information 
is  signed  "B.  P.  Butler,  County  Attorney,  by  E.  J.  Lambe, 
Deputy."    The  verification  and  jurat  are  as  follows: 

"I,  B.  P.  Butler,  do  solemnly  swear  that  I  am  county  at- 
torney in  and  for  said  county  and  that  allegations  and 
charges  in  the  foregoing  information  are  true  as  I  verily 
believe.    B.  P.  Butler,  by  E.  J.  Lambe. 

"Subscribed  in  my  presence  and  sworn  to  before  me,  by 
the  said  B.  P.  Butler,  this  8th  day  of  March,  1915.  C.  A. 
Modlin,  Clerk  of  the  District  Court." 

These  objections  were  not  made  before  the  defendant  had 
entered  his  plea,  nor  did  he  ask  leave  to  withdraw  his  plea 
to  the  information.  In  Johnson  v.  State,  53  Neb.  103,  it  is 
held :  "It  is  too  late  to  object  to  the  verification  of  an  infor- 
mation after  the  accused  has  been  arraigned,  and  pleaded 
not  guilty,  unless  such  plea  has  been  withdrawn." 
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It  is  not  material  whether  the  information  differs  from 
the  complaint  filed  before  the  examining  magistrate,  for  the 
reason  that  no  plea  in  abatement  was  filed.  If  defendant 
was  not  given  a  preliminary  hearing  on  the  charges  con- 
tained in  the  information,  he  waived  his  right  thereto 
when,  withont  filing  a  plea  in  abatement,  he  entered  a 
plea  to  the  information. 

It  is  urged  that  the  information  is  absolutely  void,  be- 
cause not  signed  by  the  county  attorney  in  person,  and  we 
are  cited  to  Cuhbison  v.  Beemer,  81  Neb.  824,  which  fol- 
lows an  earlier  case,  holding  that  an  information  filed 
out  of  the  term  time  is  void.  Section  5599,  Rev.  St.  1913, 
authorizes  the  county  attorney  to  appoint  deputies  who  may 
assist  him  in  the  discharge  of  his  duties.  There  is  nothing 
in  this  record  to  show  that  Lambe  was  appointed  such  dep- 
uty, but  when  his  right  to  sign  the  information  is  ques- 
tioned for  the  first  time  after  arraignment  and  plea,  and 
while  a  plea  of  not  guilty  is  still  pending,  his  appoint- 
ment, qualification  and  right  to  act  in  the  absence  of  a 
showing  to  the  contrary,  will  be  presumed. 

The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick  and  Hameb^  JJ.,  not  sitting. 


Edward  A.  Wunder,  Administrator,  appellee,  v.  Gbobgb 
P.  Crane  bt  al.^  Executors,  appellants. 

Filed  December  9,  1916.    No.  18955. 

1.  Execnton  and  Administrators:  Trust  Funds:  Jurisdiction.  The 
district  court  has  jurisdiction  over  executors  and  others  holding 
a  fiduciary  relation,  and  may  compel  the  proper  application  ot 
trust  funds  committed  to  their  care. 

2.   :  Accounting.    Accounting  made  by  the  trial  court  reyiewed, 

found  to  be  sustained  by  the  evidence,  and  is  adopted  by  this  oonrt 
as  a  proper  finding  of  the  amount  due. 
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Wunder  y.  Crane. 


Appeal  from  the  district  court  for  Jefferson  county : 
Lbandeb  M.  Pbmbebton,  Judge.  A^rmed. 

F.  L.  Rain  and  Hensty  £  Barnes,  for  appellants. 

John  C.  Hartigan  and  Edtoard  A.  Wunder,  contra. 

Barnes^  J. 

This  was  an  action  in  the  district  court  for  Jefferson 
county  by  the  administrator  of  the  estate  of  Jeannette  Van 
Orsdol  against  George  F.  Crane,  sole  surviving  executor  of 
the  estate  of  W.  S.  Van  Orsdol,  deceased,  and  George  F. 
Crane  and  George  A.  Vinton,  executors  of  the  estate  of  Cora 
Van  Orsdol,  deceased,  to  recover  three-eighths  of  the  es- 
tate of  W.  S.  Van  Orsdol.  The  cause  was  tried  to  the 
conrt  without  a  jury,  and  the  result  of  the  trial  was  a 
judgment  for  plaintiff  and  against  defendants  for  the 
sum  of  14,877.72.    The  defendants  have  appealed. 

The  record  shows  that  on  October  31,  1906,  W.  S.  Van 
Orsdol,  a  resident  of  Jefferson  county,  made  a  will  by  which 
he  bequeathed  to  his  daughter  Minnie  f3,000,  and  devised 
the  remainder  of  his  estate  to  his  wife,  Cora  Van  Orsdol. 
After  his  will  was  made,  a  daughter  was  born  to  him,  who 
was  named  Jeannette,  and  who  was  about  17  months  old  at 
the  time  of  his  death.  No  provision  was  made  for  the  daugh- 
ter Jeannette  by  will  or  otherwise.  After  Van  OrsdoPs 
death,  his  will  was  probated  by  the  county  court  of  Jeffer- 
son county  and  his  estate  was  distributed  by  the  order  of 
that  court.  Minnie  was  paid  the  f3,000,  bequeathed  to  her 
by  the  will,  and  the  remainder  of  the  estate  was  turned 
over  to  George  F.  Crane  and  deceased's  wife,  Cora,  who 
were  the  persons  named  as  executors  of  the  will,  and  was 
converted  to  their  use.  At  the  time  of  Van  OrsdoFs  death, 
his  estate  consisted  of  his  share  as  a  partner  of  the  firm  of 
Van  Orsdol  &  Crane,  and  a  note  for  |3,050,  bearing  inter- 
est at  5  per  cent.,  signed  by  his  partner.  Crane.  On 
March  30,  1910,  the  executors  were  discharged  by  the 
order  of  the  probate  court,  and  on  April  18,  1910,  the 
mother  of  Jeannette  died.    (Jeorge  F.  Crane  and  George 
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A.  Vinton  were  appointed  and  qvalified  as  executors  of 
the  widow's  estate.  On  August  4,  1913,  Edward  A.  Wun- 
der was  appointed  and  qualified  as  administrator  of 
the  estate  of  Jeannette,  who  had  died  a  short  time  be- 
fore that  date. 

It  is  conceded  on  all  sides  that  Jeannette's  estate  was  en- 
titled to  three-eighths  of  the  estate  of  her  deceased  father, 
but  appellants  contend  that  the  district  court  had  no  juris- 
diction in  this  action  against  defendants  to  recover  her 
share  of  the  estate  as  a  trust  fund  which  had  been  converted 
under  the  proceedings  above  set  forth.  In  Blake  v.  Cham- 
hers,  4  Neb.  90,  it  was  held  that  the  district  court  had  juris- 
diction over  executors  and  others  holding  a  fiduciary  re- 
lation, and  might  compel  a  proper  application  of  trust  funds 
conimitted  to  their  care.  The  same  rule  was  announced  in 
McGlave  v.  Fitzgerald,  67  Neb.  417,  Adams  v.  Dennis,  76 
Neb.  682,  Coleman  v.  McGrew,  71  Neb.  801,  and  Prum  v. 
Everett,  78  Neb.  250.  We  therefore  hold  that  the  district 
court  had  jurisdiction,  and  appellants'  contention  on  this 
point  cannot  be  sustained. 

It  is  appellants'  second  contention  that  the  amount  found 
due  plaintiff  was  excessive,  and  the  evidence  was  insuffi- 
cient to  sustain  the  finding  and  judgment  of  the  trial  court. 
On  the  other  hand,  the  appellee  contends  that  the  recovery 
was  insuflBcient,  and  he  claims  a  larger  amount.  That  court 
made  an  accounting,  which  we  find  in  the  record,  and,  after 
a  careful  examination  of  it,  we  conclude  that  said  account- 
ing wns  fairly  made,  and  the  evidence  is  sufficient  to  sus- 
tain the  judgment. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 

Rose  and  Sedgwick^  JJ.,  not  sitting. 
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MoBEis  L.  Sternbeboer^  appellee,  v.  Sanitary  District, 
^  appellant. 

Filed  December  9,  1916.     No.  19087. 

1.  Eminent  Domain:  Ck>NDEM nation  Proceedings:  Parties.  The  trial 
In  a  condemnation  proceeding  may  be  had  in  the  name  of  the 
person  as  plaintiff  who  owned  the  la^d  condemned  at  the  time  the 
proceedings  were  commenced.  In  such  case  the  court  should  order 
the  payment  of  the  Judgment  to  the  party  entitled  to  the  damages. 

2.  :  ExcESsiTE  Damages:   Remittitur.    Evidence  examined,  and 

found  that  the  verdict  was  excessive,  and  the  Judgment  thereon 
should  be  reversed  in  event  the  plaintiff  fails  to  file  a  remittitur. 

Appeal  from  the  district  court  for  I^ancaster  county: 
P.  James  Cosgrave,  Judge.    Afftrmed  on  condition. 

C.  J.  Campbell  and  H.  R.  Ankeny,  for  appellant 

Morning  &  Ledwith,  contra, 

Barnes^  J. 

This  cause  was  tried  in  the  district  court  for  Lancaster 
county  on  an  appeal  from  a  judgment  of  the  county  court 
confirming  an  appraiser's  award  in  a  condemnation  pro- 
ceeding. 

It  appears  that  Sanitary  District  No.  1,  of  Lancaster 
county,  made  an  application  to  the  county  court  of  that 
county  to  condemn  a  right  of  way  for  the  construction  of  a 
ditch  to  straighten  that  part  of  the  channel  of  Salt  creek 
across  the  corner  of  the  northeast  quarter  of  section  7,  town- 
ship 10,  range  7,  in  said  county.  Such  proceedings  were 
had  that  the  appraisers  found  the  damages  to  the  land  in 
question  amounted  to  the  sum  of  f  500.  Judgment  was  ren- 
dered on  the  award,  and  the  sanitary  district  appealed  to 
the  district  court.  On  a  trial  in  that  court  the  jury  returned 
a  verdict  against  the  district  and  for  the  plaintif  for  the 
sum  of  |1,585.15.  A  motion  for  a  new  trial  was  overruled, 
judgment  was  returned  on  the  verdict  for  that  sum,  and  the 
sanitary  district  has  appealed  to  this  court. 

100  *Neb.— 29 
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Appellant's  first  contention  is  that  the  appellee  was  not 
the  real  party  in  interest.  It  appears  without  dispute  that 
at  the  time  the  condemnation  proceedings  were  commenced 
one  Morris  L.  Sternberger  was  the  owner  of  the  quarter  sec- 
tion of  land  described  in  the  application;  but,  before  the 
award  was  made  and  judgment  was  entered  in  the  county 
court,  Sternberger  sold  the  quarter  section,  together  with 
other  adjoining  lands,  which  comprised  310  acres,  to  P.  J. 
Turner  and  A.  O.  Corbin.  Turner  and  Corbin  divided  the 
entire  tract  so  that  Corbin  became  the  owner  of  the  quarter 
section  across  which  the  ditch  was  constructed,  and  by 
agreement  was  entitled  to  damages  awarded.  It  also  ap- 
pears from  the  evidence  that  neither  Sternberger  nor  Tur- 
ner had  any  interest  in  the  award.  Therefore  Corbin  might 
have  been  substituted  as  plaintff  in  place  of  Sternberger, 
and  the  proceedings  might  have  been  conducted  in  his 
name ;  but  that  fact  is  not  decisive  of  the  question  here,  for 
it  was  not  error  to  continue  tlie  trial  in  Sternberger's  name 
for  the  benefit  of  the  person  entitled  to  the  damages. 

It  is  appellant's  second  contention  that  the  verdict  of  the 
jury  was  excessive  and  is  not  sustained  by  the  evidence. 
The  record  discloses  that  the  cause  was  tried  on  the  theory 
that  the  whole  tract  of  310  acres  was  damaged  by  the  con- 
struction of  the  ditch.  The  witnesses  for  the  plaintiff 
all  testified  that  the  whole  310  acres  of  land  was  worth 
fl25  an  acre  before  the  ditch  was  constructed,  and 
that  after  the  construction  it  was  worth  only  |118  an 
acre,  thus  fixing  the  damages  at  |2,170.  This  testi- 
mony, as  a  whole,  was  entitled  to  little  consideration. 
The  record  shows  that  the  plaintiflTs  witnesses  gave 
their  evidence  with  such  perfect  agreement  that  it 
should  be  carefully  scrutinized  by  the  court,  and  was  not 
entitled  to  adoption  as  the  true  measure  of  damages.  The 
record  also  shows  that  onlv  80  acres  of  the  tract  of  land  de- 
scribed  in  the  application  was  damaged  by  the  construction 
of  the  ditch,  and  it  may  be  fairly  said  from  the  testimony 
that  not  more  than  40  acres  of  it  were  damaged  by  such 
construction.    The  record  shows  that  the  ditch  was  about 
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1,200  feet  long  and  there  were  only  3.3  acres  of  land  taken 
for  its  construction.  It  cut  oflf  about  23  acres  from  the  main 
body  of  the  farm,  and  the  land  cut  off  is  accessible  by  a 
public  road  located  on  two  sides.  There  is  considerable 
competent  evidence  in  the  record  tending  to  show  that  the 
land  through  which  the  ditch  was  constructed  was  low  and 
wet,  and  some  of  it  was  covered  with  trees  and  brush ;  that 
there  were  several  lakes  and  ponds  situated  thereon  which 
had  no  outlet,  and  the  construction  of  the  ditch  afforded 
drainage  for  such  ponds.  There  is  also  some  evidence  in  the 
record  tending  to  show  that  the  construction  of  the  ditch 
was  a  benefit  to  the  tract  of  land  across  which  it  was  con- 
structed. We  therefore  conclude  that  the  verdict  was  exces- 
sive and  is  not  sustained  by  competent  evidence.  The  evi- 
dence fails  to  sustain  damages  in  excess  of  the  amount 
found  by  the  appraisers. 

Errors  are  assigned  for  the  giving  of  instructions :  First, 
that  the  court  erred  in  not  limiting  the  damages  to  the  80 
acres  across  which  the  ditch  was  dug;  and,  second,  that 
the  court  erred  in  not  instructing  the  jury  on  the  law  re- 
lating to  general  and  special  benefits.  An  instruction 
should  have  been  given  restricting  the  damages  to  the  land 
described  in  the  application,  and  the  jury  should  also  have 
been  instructed  as  to  the  law  relating  to  benefits.  A  jury 
of  laymen  should  not  be  expected  to  make  correct  findings 
on  those  questions  without  proper  instructions.  We  there- 
fore conclude  that  the  judgment  complained  of  should  be 
reversed,  and  this  will  be  done  unless  the  plaintiff  shall, 
within  30  days,  remit  all  of  said  judgment  except  |500  and 
interest  on  the  same  from  the  date  of  the  award  in  the 
county  court.  It  is  further  ordered  that  the  sanitary  dis- 
trict shall  pay  all  the  costs  in  the  district  court,  and  recover 
costs  in  this  court. 

Judgment  accordingly. 

8Ea)GWiCK,  J.  I  think  the  damages  are  excessive  and 
there  should  be  a  remittitur,  but  the  amount  of  the  remit- 
titur should  be  definitely  ascertained  and  determined. 
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Jacob  Shapiro,  Administrator,  Appellant,  v.  Omaha  t 
Council  Bluffs  Street  Railway  Company,  appeIt 

LEE. 

Filed  Decembeb  9,  1916.    No.  19122. 

1.  Appeal:  Conflicting  Evidence.  Where  the,  evidence  is  conflicting, 
a  verdict  will  not  be  set  aside  by  a  reviewing  court  unless  it  is 
manifestly  wrong. 

2.  Trial:  Hakmless  Ebbob:  Instbuctions.  Ordinarily  it  is  not  reversi- 
ble error  to  copy  the  pleadings  in  an  instruction,  if  by  other  in- 
structions the  issues  as  to  the  particular  acts  of  negligence  relied 
upon  are  properly  and  concisely  stated  and  submitted  -to  the  Junr. 

3.  Street  Bailways:  Injuby  to  Pedestbian:  Liability.  Where  a  me- 
torman  in  charge  of  a  street  car  operated  by  electricity  is  suddenly 
confronted  by  an  emergency  which  requires  him  to  stop  his  car  or 
lower  the  fender,  if,  in  such  emergency,  his  best  Judgment  prompts 
him  to  stop  the  car,  instead  of  attempting  to  lower  the  fender,  and 
he  uses  suitable  and  the  best  approved  means  which  are  at  his 
command  for  that  purpose,  neither  he  nor  his  employer  are  guilty 
of  negligence,  as  a  matter  of  law. 

Appeal  from  the  district  court  for  Douglas  coun^: 
Charles  Leslie,  Judge.    Affirmed. 

Weaver  &  Oilier,  for  appellant. 

John  L.  Webster  and  William  R,  King,  contra. 

Barnes,  J. 

This  action  was  brought  by  Jacob  Shapiro,  as  admin- 
istrator of  the  estate  of  his  deceased  minor  son,  Leon  Sha- 
piro, against  the  Omaha  &  Council  Bluflfs  Street  Railway 
Company  for  negligently  causing  the  death  of  decedent, 
who  was  killed  when  attempting  to  cross  the  defendant's 
tracks  in  front  of  a  moving  car. 

The  allegations  of  negligence  set  forth  in  plaintiff's  pe- 
tition were,  in  substance,  as  follows :  The  death  of  Leon 
Shapiro  was  caused  by  the  negligence  and  failure  of  the 
motorman  in  charge  of  defendant's  street  cax  to  stop  his 
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car  before  it  reached  the  decedent,  and,  when  said  car 
struck  the  deceased,  he  was  thrown  on  the  fender  of  the  car, 
and  the  motorman  negligently  and  carelessly  failed  to  stop 
the  car  while  he  was  on  said  fender ;  that  the  motorman 
in  charge  of  the  car  negligently  and  carelessly  failed  to 
stop  his  car  after  the  child  rolled  off  in  front  of  the  fender 
and  before  he  was  run  over  and  killed ;  and  that  the  motor- 
man  negligently  failed  to  lower  the  fender  and  prevent  the 
accident. 

Defendant's  answer  admitted  that  the  deceased,  Leon 
Shapiro,  attempted  to  cross  one  of  defendant's  street  car 
tracks  south  of  Paul  street,  and  on  Twentieth  street,  in 
the  city  of  Omaha.  He  was  passing  in  front  of  a  car  going 
north  on  the  east  track  of  said  defendant's  street  railway, 
and,  with  reference  to  his  doing  so,  defendant  aljeged  that 
deceased's  attempt  to  cross  the  track  in  front  of  said  car 
was  so  sudden  and  quick  that  the  motorman  in  charge  of 
said  car  was  unable,  although  he  exercised  the  utmost  dili- 
gence in  that  behalf,  to  stop  the  car  before  said  Leon  Shapiro 
stepped  in  front  of  the  same.  Defendant  further  answering 
plaintiff's  petition,  and  especially  with  reference  to  the 
third  paragraph  thereof,  admitted  that,  when  said  Leon 
Shapiro  started  to  run  across  said  tracks,  the  car  was  run- 
ning at  a  moderate  rate  of  speed,  about  eight  or  ten  miles  an 
hour,  the  said  speed  being  not  only  moderate,  but,  as  defend- 
ant alleged,  the  usual  rate  of  speed  said  car  was  run  at  or 
near  said  place.  Defendant  expressly  denied  all  allegations 
and  statements  contained  in  the  petition,  and  further  de- 
nied the  statement  in  paragraph  3  except  as  above  admitted 
to  be  true.  Plaintiflf's  reply  was  a  general  denial  of  the  al- 
legations of  the  answer. 

On  the  issues  thus  presented,  the  case  was  tried  to  a  jury 
in  the  district  court  for  Douglas  county.  Defendant  had 
the  verdict  and  judgment,  and  the  plaintiff  has  appealed. 

Appellant's  first  contention  is  that  the  evidence  was  not 
suJBcient  to  support  the  verdict.  The  record  discloses  that 
on  the  22d  day  of  August,  1912,  plaintiff's  decedent,  a  boy 
about  three  years  of  age,  w^as  run  over  and  killed  by  one  of 


454  NEBRASKA  REPORTS.  [Vol.  100 

Shapiro  y.  Omaha  ft  C.  B.  Street  R.  Co. 

defendant's  street  cars  which  was  being  operated  on  north 
Tw^entieth  street.  The  accident  occurred  between  Nicholas 
and  Paul  streets,  at  a  point  where  defendant's  track  was 
nearly  level.  The  car  which  ran  over  the  boy  was  a  north- 
bound car  running  at  about  eight  or  ten  miles  an  hour.  The 
testimony  shows  that,  about  3  or  4  o'clock  in  the  afternoon 
of  the  day  of  the  accident,  the  decedent,  with  several  other 
children,  was  playing  on  the  street  along  the  east  curb  of 
Twentieth  street,  and,  when  the  approaching  car  was  at  con- 
siderable distance  away,  all  the  children,  except  the  boy 
Leon,  ran  across  the  street  from  the  east  to  the  west  curb; 
that  Leon  remained  on  the  east  side  of  the  street  somewhere 
between  the  curb  and  the  street  car  tracks ;  that,  as  the  car 
approached  him,  and  when  it  was  about  a  length  and  a  half 
away  from  him,  he  suddenly  started  to  cross  the  tracks  and 
ran  in  front  of  the  car,  with  the  result  that  he  was  knocked 
down,  run  over,  and  killed.  So  far  there  was  no  conflict 
In  the  evidence.  There  is  not  much  conflict  in  the  testimony 
as  to  the  point  where  the  child  started  to  cross  the  street, 
but  the  evidence  is  somewhat  conflicting  as  to  the  distance 
the  car  ran  after  the  child  started  to  cross  the  track  and 
the  place  where  it  was  stopped.  There  was  also  some  con- 
flict in  the  evidence  as  to  whether  the  motorman  was  negli- 
gent in  failing  to  stop  his  car.  This  was  not  a  direct  con- 
flict, for  the  motorman  testified  that,  as  soon  as  he  saw  the 
child  was  going  to  cross  the  track,  he  sounded  the  gong  and 
made  every  possible  effort  to  stop  the  car  as  quickly  as  pos- 
sible. His  evidence  was  corroborated  by  the  testimony  of 
others  who  saw  the  accident,  and  by  a  disinterested  eye- 
witness, who  testified  that  when  the  boy  ran  in  front  of  the 
car  it  was  within  three  feet  of  him,  and  was  further  corrob- 
orated by  the  testimony  of  experts  in  the  management  of 
street  cars.  One  of  plaintiff's  witnesses  who  saw  the  acci- 
dent testified  that  the  stop  made  was  as  good  as  could  have 
been  made  considering  the  speed  at  which  the  car  was  run- 
ning. There  was  no  direct  evidence  to  the  contrary,  but 
certain  witnesses  for  the  plaintiff  gave  their  opinion  as  to 
the  distance  in  which  a  car  could  be  stopped  under  the  cir- 
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cumstances  existing  at  the  time  of  the  accident.  As  we 
view  the  record,  the  evidence  quite  conclusively  establishes 
the  fact  that  the  car,  which  was  a  short  one  operated  by 
hand  brakes,  was  stopped  within  from  15  to  25  feet  after 
it  struck  the  child.  Appellant  strenuously  contends  that 
the  child  was  struck  and  fell  upon  the  fender  of  the  car,  and 
it  was  claimed  that  the  motorman  was  negligent  in  failing 
to  lower  the  fender.  On  this  point  there  was  a  direct  con- 
flict in  the  evidence.  The  preponderance  seems  to  favor  the 
defendant's  contention  that  the  child  did  not  fall  upon  the 
fender,  but  was  knocked  down  by  the  fender  and  immedi- 
atelv  rolled  under  it.  The  motorman  testified  that  he  did 
not  have  time  to  drop  the  fender  because  he  was  exercising 
all  his  energy  and  making  every  effort  he  could  to  stop  the 
car.  With  this  conflict  in  the  evidence,  it  cannot  be  said 
that  it  does  not  sustain  the  verdict. 

Appellant's  next  assignment  of  error  which  requires  con- 
sideration is  that  the  trial  court  erred  by  copying  the  plead- 
ings in  his  instructions.  We  have  often  had  occasion  to  con- 
demn this  practice ;  but,  in  reading  the  instructions  in  the 
instant  case,  it  appears  that  the  court  by  instructions  num- 
bered 5  and  6  correctly  and  concisely  submitted  to  the  jury 
the  particular  allegations  of  negligence  of  which  the  plain- 
tiff complained.  In  view  of  this  fact,  the  judgment  should 
not  be  reversed.  Other  instructions  are  assigned  as  error, 
but,  without. making  particular  reference  to  them,  we  are 
satisfied  that  the  case  was  fairly  tried  and  correctly  sub- 
mitted to  the  jury. 

Finally,  it  is  contended  that,  by  failing  to  lower  the  fend- 
er of  the  car,  the  motorman  was  guilty  of  such  negligence 
as  entitles  the  plaintiff,  as  a  matter  of  law,  to  a  judgment. 
TiTiere  the  motorman  in  operating  a  street  car  moved  by 
electricity  is  confronted  with  a  sudden  emergency  which 
requires  him  to  attempt  to  stop  his  car  or  lower  the  fend- 
er, if  in  such  emergency  he  exercises  reasonable  care  and 
adopts  well  known  and  approved  methods  of  stopping  his 
car,  instead  of  dropping  the  fender,  he  cannot  be  said  to 
be  guilty  of  negligence,  as  a  matter  of  law,  and  this  rule 
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should  be  applied  where  the  evidence  tends  to  show  that  he 
had  insufficient  time  to  lower  the  fender,  and  that,  if  it  had 
been  lowered,  the  injury  could  not  have  been  prevented. 

The  evidence  sustains  the  verdict,  and  the  judgment  of 
the  district  court  is 

Affirmed. 


George  T.  Stephensoj^,  appellant,  v.  Germania  Fire 

Insurance  Company,  appellee. 

Filed  December  9,  1916.    No.  18704. 

« 

1.  Insurance:  Policy:  Nature  of  Ck)NTRACT.  An  insurance  policy  is 
a  contract  between  the  insurer  and  the  insured,  and  neither  party 
can  make  a  new  contract  for  the  other  without  his  knowledge  or 
consent. 

2.  :   :   Assignment.    The  owner  of  a  policy  of  insurance, 

who  has  parted  with  the  title  to  the  premises,  cannot  assign  the 
policy,  after  a  fire,  and  without  the  knowledge  and  consent  of  the 
insurance  company  which  issued  the  policy,  so  as  to  make  it  liable 
to  a  third  person  for  the  loss. 

3.   :    :    Statutory  Provisions.    The  provisions  of  section 

3187,  Rev.  St.  1913,  do  not  apply  to  a  case  where  the  insurance 
company  has  never  entered  into  contractual  relations  with  the  per- 
son claiming  under  the  policy. 

Appeal  from  the  district  court  for  Gage  county: 
Leander  M.  Pemberton,  Judge.    Affirmed. 

E.  N.  Kauffm<in,  for  appellant. 

J.  L.  CaJdicell,  contra, 

Letton,  J. 

Action  to  recover  upon  a  fire  insurance  policy.  A  gen- 
eral demurrer  to  the  answer  was  overruled.  Plaintiff 
elected  to  stand  on  his  demurrer,  and  judgment  of  dismissal 
was  rendered.    Plaintiff  appeals. 
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The  petition  alleged,  in  substance,  that  the  insured  prop- 
erty was  owned  by  one  W.  M.  Rice ;  that  about  the  1st  of 
August,  1913,  the  plaintiff  commenced  negotiations  by  mail 
with  Rice  who  lived  in  Pueblo,  Colorado,  to  purchase  the 
property,  and  soon  thereafter  completed  a  contract  of  pur- 
chase. As  a  part  of  the  consideration,  Rice  agreed  to  assign 
and  deliver  to  him  the  policy  of  insurance.  The  deed  and 
policy  w^ere  sent  to  a  bank  at  Wymore  for  delivery  to  plain- 
tiff, but  Rioe  failed  to  assign  it  in  writing.  Before  the 
plaintiff  could  procure  a  written  assignment,  on  the  31st 
day  of  August,  a  fire  occurred  which  almost  wholly  destroy- 
ed the  building.  After  the  fire,  Rice  sent  the  plaintiff  an 
assignment  in  writing.  It  is  also  alleged  that  the  property 
was  damaged  more  than  the  indemnity  provided  for,  and 
that  no  additional  hazard  was  caused  by  the  transfer  of 
the  property. 

The  defendant's  answer,  in  addition  to  certain  admis- 
sions and  denials,  pleads  ( 1 )  a  provision  of  the  policy  that, 
if  a  change  took  place  in  the  title  or  interest  of  the  assured 
in  the  property,  the  policy  should  be  void,  and  the  fact  that 
the  title  to  the  property  had  passed  from  Rice  before  the 
fire;  (2)  a  provision  of  the  policy  that  it  should  be  void  if 
assigned  without  the  written  consent  of  the  insurance  com- 
pany indorsed  thereon,  and  the  fact  that  the  attempted 
assignment  was  made  after  the  fire  and  without  its  consent; 
(3)  that  it  never  entered  into  a  contract  with  the  plaintiff 
or  knew  he  claimed  any  interest  in  the  property  until  after 
the  fire ;  ( 4 )  that  he  is  not  the  owner  of  the  policy  and  the 
defendant  company  has  never  recognized  him  as  such. 

The  general  demurrer  searched  the  record.  The  plead- 
ings disclose  that,  after  the  title  had  passed  from  Rice  and 
after  a  fire  had  practically  destroyed  the  insured  property, 
he  undertook  to  assign  the  policy  to  plaintiff  without  de- 
fendant's consent  or  approval.  At  this  time  defendant 
knew  nothing  about  the  change  of  title  and  had  not  con- 
sented to  enter  into  an  insurance  contract  with  the  plain- 
tiff. By  the  terms  of  the  policy  the  change  of  ownership 
avoided  the  contract.    This  is  a  reasonable  provision  for 
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the  protection  of  the  insurer.  An  insurance  company  has 
the  right  to  determine  with  whom  it  shall  contract,  and 
while  in  the  great  majority  of  instances  its  consent  to  an 
assignment  may  be,  as  plaintiff  insists,  merely  a  matter  of 
course,  it  is  so  because  of  the  fact  that  there  is  ordinarily 
no  moral  hazard,  and  therefore  it  is  willing  to  enter 
into  a  contract.  Instances  do  occur  occasionally  when 
insurance  companies  decline  to  enter  into  insurance  con- 
tracts with  individuals.  This  is  their  right  and  privi- 
lege, and  it  is  not  unreasonable  that  they  reserve  to 
themselves  by  their  policy  the  right  to  determine  with 
whom  they  will  contract 

PlaintifT  virtually  concedes  that  this  is  the  law,  but  in- 
sists that  by  the  enactment  of  the  new  insurance  code  the 
law  has  been  changed  so  as  to  allow  the  recovery.  He  re- 
lies upon  the  following  language  in  section  3187,  Rev.  St. 
1913 :  "The  breach  of  a  warranty  or  condition  in  any  con- 
tract or  policy  of  insurance  shall  not  avoid  the  policy  nor 
avail  the  insurer  to  avoid  liability  unless  such  breach  shall 
exist  at  the  time  of  the  loss  and  contribute  to  the  loss,  any- 
thing in  the  policy  or  contract  of  insurance  to  the  contrary 
notwithstanding."  At  the  time  the  contract  was  entered 
into  with  Rice  no  such  provision  was  in  the  statutes;  but, 
even  if  such  a  provision  were  in  force,  how^  can  it  apply  to 
the  facts  pleaded?  It  is  the  entire  absence  of  a  contract 
relation  between  the  plaintiff  and  defendant  that  is  relied 
on  as  a  defense.  Plaintiff  never  owned  a  policy  issued  by 
the  defendant,  and  hence  the  defendant  is  not  an  insurer 
of  his  property,  and  never  has  been.  Farmers  Mutual  Ins. 
Co,  V.  Home  Fire  Ins.  Co.,  54  Neb.  740. 

The  petition  shows  that  the  policy  would  expire  in  about 
niiu^teen  days  after  the  fire.  The  plaintiff,  who,  it  was  said 
at  the  argument,  is  a  man  experienced  as  an  insurance 
agent,  accepted  the  title  to  the  property  when  the  policy 
which  accompanied  the  deed  expressly  stated  the  necessity 
of  the  consent  of  the  insurer  to  an  assignment  in  writing 
in  order  to  transfer  the  insurance.  He  could  have  declined 
to  take  title  until  the  insurance  was  transferred^  or  he  could 
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have  taken  out  new  insurance,  since  the  policy  had  such  a 
short  time  to  run ;  but,  instead  of  following  the  safe  course, 
he  took  the  risk  of  a  fire  occurring  in  the  interval  of  time 
it  would  take  to  again  communicate  with  Rice.  There  is 
no  privity  between  him  and  the  defendant,  and  they  have 
never  had  any  contractual  relations. 

Moreover,  a  contract  requires  the  meeting  of  minds.  In 
New  England  Loan  (&  Trust  Co.  v,  Kenneally,  38  Neb.  895, 
it  is  said :    "The  general  rule  of  law  is,  that  a  policy  of  fire 
insurance  is  a  personal  contract  w  ith  the  party  insured  and 
does  not  run  with  the  land  or  pass  to  the  purchasers  by  a 
sale  of  the  premises  or  property  insured,  and  any  assign- 
ment of  the  policy  must  he  with  the  knowledge  and  consent 
of  the  insurer,    Ayres  v.  Hartford  Fire  Ins,  Co.,  17  la.  183, 
and  cases  cited ;    Simeral  v,  Dubuque  Mutual  Fire  Ins.  Co., 
18  la.  319;  ^tna  Fire  Ins.  Co.  v.  Tyler,  30  Am.  Dec.  (N. 
Y.)  90;    May,  Insurance,  sec.  6."    Each  party  has  the  right 
to  determine  for  himself  whether  he  will  do  business  with 
the  other.     In  the  case  of  an  attempted  assignment  of  a 
policy  of  insurance,  there  is  no  new  contract  until  the  in- 
surer knowingly  accepts  the  assignee  in  the  place  of  the 
former  as  the  person  with  whom  it  insured.    The  insurance 
company  would  have  the  same  right  to  insist  that  an  as- 
signee of  the  policy,  without  his  consent  to  and  acceptance 
of  the  assignment,  would  become  liable  for  any  unpaid 
premiums,  as  an  assignee,  without  the  insurer's  knowledge 
or  consent,  has  to  insist  upon  payment  of  a  loss. 

There  was  no  forfeiture  as  defendant  insists.  Kice  had 
the  right  to  surrender  his  policy  at  any  time,  receiving  back 
the  unearned  premium  at  the  customary  short  rates.  When 
he  parted  with  the  title,  he  had  no  insurable  interest  left, 
and  there  was  nothing  to  forfeit. 

Plaintiff  contends  that  there  is  a  saving  clause  in  the  new 
statute  which  in  some  way  aids  his  contention.  This  clause, 
however,  merely  provides:  "All  actions  and  proceedings 
which  may  be  pending  in  any  court  under  existing  laws 
which  this  act  in  any  way  supersedes  or  repeals  shall  pro- 
ceed without  being  in  any  manner  affected  by  the  passage 
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of  this  act"  Rev.  St.  1913,  sec.  3321.  This  action  was  not 
pending  when  the  insurance  code  took  effect,  and  the  saving 
clause  has  no  application. 

The  judgment  of  the  district  court  is 

Affirmed. 

Hamer,  J.,  not  sitting. 

Sedgwick,  J.,  dissenting. 

The  insured  agreed  to  convey  this  property  to  the  plain- 
tiff and  assign  the  insurance  policy.  He  afterwards  exe- 
cuted the  deed,  but  there  was  some  delay  in  assigning  the 
policy,  and  before  a  formal  assignment  had  been  made  the 
building  burned.  The  policy  provided  that  it  should  be 
void  ^4f  any  change  took  place  in  the  title,  possession  or 
interest  of  the  assured,  ♦  ♦  ♦  unless  otherwise  pro- 
vided by  agreement  indorsed  thereon."  There  was  a  blank 
form  on  the  policy  for  assignment  and  consent  of  the  com- 
pany, but  the  insurance  company  had  not  executed  it.  The 
question  is  whether  the  policy  was  void  under  this  condi- 
tion. It  clearly  did  not  avoid  the  policy  under  the  present 
statute:  *^The  breach  of  a  warranty  or  condition  in  any 
contract  or  policy  of  insurance  shall  not  avoid  the  policy 
nor  avail  the  insurer  to  avoid  liability  unless  such  breach 
shall  exist  at  the  time  of  the  loss  and  contribute  to  the  loss, 
anything  in  the  policy  or  contract  of  insurance  to  the  con- 
trary notwithstanding."  Rev.  St.  1913,  sec.  3187.  The 
majority  hold  that  this  section  does  not  apply,  because  this 
policy  was  issued  before  this  statute  was  enacted.  That 
may  be  doubtful,  but  it  does  not  seem  to  be  material,  be- 
cause we  had  decided  the  same  thing  long  before  this  policy 
was  issued.  "A  contract  of  insurance,  where  the  insurer 
has  received  and  retains  the  consideration,  is  to  be  sustain- 
ed, if  possible  and  should  not  be  defeated  upon  any  ground 
which  does  not  materially  increase  the  risk."  Billings  r. 
German  Ins,  Co,,  34  Neb,  502.  For  the  same  principle  the 
following  cases  are  cited  in  the  brief :  Phceniw  Ins,  Co.  €. 
Barnd,  16  Neb.  89;  State  Ins.  Co.  v.  Schreck,  27  Neb.  527; 
Farmers  d  Merchants  Ins.  Co.  v.  'Newman,  58  Neb.  504; 
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Hanover  Fire  Ins.  Co,  v.  Gustin,  40  Neb.  828.    "It  should 
not  be  defeated  upon  any  ground  which  does  not  materially 
increase  the  risk."    This  conveyance  did  not  materially  in- 
crease the  risk,  since  the  residence  was  occupied  by  a  ten- 
ant a  long  time  before  the  conveyance  was  made,  and  the 
same  tenant  continued  to  occupy  after  the  conveyance  was 
made  and  until  the  house  burned.    There  was  no  change 
in  the  occupancy  and  no  possible  increase  in  the  risk.    We 
are  not  alone  in  this  holding.    "Under  a  provision  in  a  fire 
insurance  policy  that  it  shall  be  void  if  the  risk  is  increased 
in  any  manner,  or  if  the  property  is  sold  or  any  change  is 
made  in  the  title,  or  if  the  property  is  incumbered  or  used 
for  other  purposes  without  consent,  a  change  of  title,  in- 
cumbrance or  use  will  not  render  the  policy  void  unless  it 
increases  the  risk  or  decreases  the  security."    Russell  v. 
Cedar  Rapids  Ins.  Co,  (78  la.  216)    4  L.  R.  A.  538,  and 
note.    This  seems  to  be  the  general  rule  without  a  statute. 
The  majority  opinion  says:    "Moreover,  a  contract  re- 
quires the  meeting  of  minds."    If  this  statement  has  any 
force  in  this  case,  it  must  mean  that  one  party  to  a  contract 
cannot  assign  his  interest  therein  so  as  to  give  his  assignee 
any  interest  in  the  contract  without  the  consent  of  the  other 
party.    This  is  announcing  a  great  change  in  the  law  of  con- 
tracts, and,  if  adhered  to,  will  disorganize  business  as  at 
present  carried  on.  If  I  contract  to  convey  my  house  and  lot 
to  A,  and  he  assigns  that  contract  to  B,  I  cannot  refuse  to 
recognize  the  right  of  B  to  a  conveyance.  The  contract  be- 
comes one  between  myself  and  B,  whether  I  do  or  do  not 
consent.  In  the  case  at  bar,  Rice  could  sell  his  property  to 
Stephenson,  including  his  interest  in  the  insurance,  and  the 
contract  of  sale  included  the  transfer  of  the  insurance  poli- 
cy. As  there  was  to  be  no  change  of  occupancy  of  the  prop- 
erty, or  any  other  possible  increase  of  hazard,  the  parties 
were  justified  in  assuming  that  the  company  w^ould  consent 
to  the  assignment  of  the  policy.  The  purchaser  could  not  be 
compelled  to  take  the  property  under  their  contract  unless 
an  assignment  of  the  policy  could  be  made.    There  was  no 
attempt  on  the  part  of  the  company  to  show  any  reason  for 
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objecting  to  a  transfer  of  the  policy  or  that  consent  would 
have  been  refused,  except  as  a  pretext  for  avoiding  payment 
of  a  meritorious  claim.  The  contract  of  insurance  con- 
templates that  the  interest  of  the  insured  is  assignable^ 
and  the  company's  consent  is  formal,  unless  some  reason, 
contemplated  by  the  contract  exists  for  refusal. 

The  general  rule  that  a  sale  and  transfer  of  the  prop- 
erty without  the  due  assignment  of  the  policy  will  avoid 
the  policy  does  not  apply  in  this  case. 


Joseph  H.  Davison,  appellee,  v.  Chicago  &  Northwest- 
EEN  Railway  Company,  appellant. 

Steven  E.  Dexter,  appellee,  v.  Chicago  &  Northwestern 

Railway  Company,  appellant. 

Ray  H.  McCormick,  appellee,  v.  Chicago  &  Northwest- 
ern Railway  Company,  appellant. 

Filed  December  9,  1916.     Nos.  18946,  18947,  18948. 

1.  Statutes:  Validity:    Former  Adjudication.    A  statute  may  be  up- 
held as  against  an  attack  made  by  one  party  claiming  it  to  be  In- 

^  valid  upon  one  ground,  and  still  It  may  be  declared  unconstitutional 
in  a  later  attack  by  another  litigant  for  reasons  not  called  to  the 
attention  of  the  court,  or  not  shown  to  exiet,  in  the  first  case. 

2.   : :  Transportation  op  Live  Stock.    A -statute  or  order 

regulating  the  rate  of  speed  of  the  carriage  of  live  stock  is  a  propet 
exercise  of  the  police  power  of  the  state,  but  such  a  statute  or  order 
must  be  reasonable,  and  practical  in  its  operation,  and  it  must  not 
impose  an  undue  burden  upon  the  carrier,  nor  take  away  any  of 
its  constitutional  rights. 

3.   :    :    .     Where  the  undisputed  evidence  shows 

that  for  the  greater  portion  of  the  year  defendant,  which  operates 
a  single-track  railroad  in  Nebraska  and  other  states,  with  several 
branch  lines  in  this  state,  cannot  comply  with  the  speed  law  (Rev. 
St  1913,  sees.  6018,  6019)   as  to  west-bound  shipments  of  live  stock 
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without  sending  out  special  trains  on  branch  lines  to  transport  from 
one  to  four  or  five  cars,  and  at  a  cost  of  double  the  rates  allowed 
to  be  charged,  and  it  is  further  shown  that  on  account  of  the 
ordinary  incidents  and  vicissitudes  of  operation  of  a  long  single- 
track  railroad,  such  as  making  up  and  inspection  of  trains  at  divi- 
sion points,  waiting  to  meet  mail,  passenger  and  other  trains, 
waiting  for  stock  from  branch  lines,  and  those  delays  occurring 
by  reason  of  storms,  washouts,  wrecks  and  other  unforeseen  and 
unavoidable  casualties,  it  is  often  impracticable  to  come  within  the 
statutory  limit  with  east-bound  traffic,  and  the  statute  permits  of 
no  defense  by  reason  of  any  of  such  conditions,  such  a  statute  Is  an 
unreasonable  exercise  of  the  police  power  of  the  state  and  violates 
the  constitutional  rights  of  the  defendant 

Appeals  from  the  district  court  for  Brown,  Holt  and 
Dawes  counties:  Robbet  R.  Dickson  and  William  H. 
Westover,  Judges.    Reversed. 

A.  A.  McLaughlin^  Wymer  Dressier  and  Ijyle  Huhbard^ 
for  appellant. 

A.  W.  Scattergood,  M.  F.  Harrington^  Hugh  J.  Boyle, 
W.  K.  Hodgkin  and  Earl  McDowell,  contra, 

Letton^  J. 

These  actions  are  brought  to  recover  liquidated  damages 
from  a  common  carrier  for  failure  to  comply  with  the 
terms  of  the  "speed  law.''  Rev.  St.  1913,  sees.  6018,  6019.  In 
the  Davison  case,  which  is  to  recover  for  delay  in  shipment 
of  stock  east-bound  from  Ainsworth  to  South  Omaha, 
a  jury  was  waived,  the  cause  tried  to  the  court,  findings 
made,  and  a  judgment  rendered  for  the  plaintiff  for  |935. 
The  shipment  in  the  McCormick  case  was  of  one  car  of 
cattle  west-bound  from  South  Omaha  to  Andrews,  a  dis- 
tance of  469  miles.  A  verdict  of  |170  was  directed.  In  the 
Dexter  case  delay  was  complained  of  in  transporting  three 
cars  of  cattle  west-bound  from  south  Omaha  to  O'Neill. 
A  verdict  was  directed  for  |545.  Defendant  appeals  in 
each  case.  The  three  causes  were  submitted  together  in 
this  court  and  are  illustrative  of  different  conditions. 

The  petition  in  the  Davison  case  contains  15  separate 
causes  of  action  which  are  substantially  alike.     In  sub- 
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stance,  the  first  cause  of  action  alleged  is  that  on  the  9th 
day  of  January,  1912,  plaintiff  delivered  to  defendant  for 
shipment  from  Ainsworth  to  South  Omaha  a  car-load  of 
hogs;  that  the  defendant  unlawfully  and  negligently  used 
24  hours  in  transporting  the  hogs  to  South  Omaha,  when  no 
more  than  15  hours  should  have  been  taken,  and  thereby  it 
became  indebted  to  plaintiff  at  the  rate  of  flO  an  hour  for 
9  hours.  The  remaining  causes  of  action  cover  like  ship- 
ments upon  different  dates. 

The  answer  alleges  that  the  shipments  were  forwarded 
with  due  and  proper  dispatch.  It  also  pleads  that  each 
shipment  was  necessarily  delayed  for  the  purpose  of  taking 
coal  and  water  for  the  locomotive,  for  meeting  west-bound 
trains,  and  permitting  passenger  trains  going  in  the  same 
direction  to  pass,  for  setting  out  and  picking  up  empty 
cars  and  dead  freight  for  stations  through  which  the  trains 
passed,  for  the  purpose  of  inspecting,  making  up  and  rear- 
ranging trains  at  division  and  junction  points,  and  for 
other  purposes  necessarily  incident  to  the  operation  of 
trains;  that  a  portion  of  the  delay  was  occasioned  by  hot 
boxes  and  by  extremely  cold  weather  and  storms,  and  that 
all  were  necessary  in  the  operation  of  its  railroad  and  for 
the  service  of  the  communities  dependent  upon  it  for  rail- 
road transportation. 

It  is  further  pleaded  that  defendant's  road  is  a  single- 
track  railroad,  part  of  a  system  extending  into  and  through 
eight  other  states;  that  it  was  engaged  in  transporting 
both  interstate  and  intrastate  trafllc  from  Ainsworth  to 
South  Omaha,  carrying  United  States  mail  and  passenger 
trains  in  both  directions,  and  carrying  live  stock  as  inter- 
state commerce  from  points  in  South  Dakota  and  Wyo- 
ming to  South  Omaha  and  Sioux  City  and  Chicago;  that 
it  is  and  was  impossible  to  so  operate  its  railroad  as  to 
move  the  stock  shipments  at  the  statutory  speed  without 
unreasonable  interference  and  delay  to  west-bound  inter- 
state commerce  and  United  States  mail,  and  without  giv- 
ing preference  to  intrastate  shipments  of  live  stock  east- 
bound;  that  the  live  stock  offered  in  this  state  for  trans- 
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portatioD  to  South  Omaha  is  insufficient  in  quantity  to 
enable  it  to  run  special  trains  therefor  without  great  loss ; 
that  shipments  of  live  stock  from  South  Omaha  to  points 
on  the  various  branches  of  defendant's  lines  in  the  state 
of  Nebraska  average  less  than  five  car-loads  a  day,  and  on 
many  days  no  car-loads  are  offered  for  shipment;  that  the 
greater  portion  of  the  year  only  one  or  two  car-loads  are 
offered  in  any  one  day  for  such  shipments,  except  during 
the  months  of  September,  October  and  November,  when 
there  is  a  general  movement  of  stock  cattle  from  South 
Omaha  to  the  feeding  yards  along  the  line;  that,  after  a 
train  with  such  car-loads  of  live  stock  reaches  Fremont,  it 
is  often  necessary  to  divide  it  and  send  part  of  the  live 
stock  in  small  shipments  over  its  branches;  and  that,  in 
order  to  comply  with  the  statutes,  it  will  be  necessary 
to  run   high-si)eed  special    trains  to    move    small    quan- 
tities of  live   stock,   and   thus   give  such   trains  a   pref- 
erence    over     freight     from     other    states,    thus    inter- 
fering    with     interstate     commerce.     It  is  also  alleged 
that     numerous     cities,     towns  and     villages     through 
which     the     train     passes     have     enacted     speed     ordi- 
nances limiting  the  speed  of  trains,  with  which  it  is  com- 
pelled to  comply,  and  that,  in  order  to  comply  with  the 
statute,  it  will  be  required  to  move  trains  between  stations 
at  a  dangerous  rate  of  speed ;  that  to  transport  live  stock  at 
the  rate  of  speed  required  will  involve  an  expense  greatly 
in  excess  of  the  rate  defendant  is  permitted  to  charge,  and 
in  excess  of  the  amount  the  shipper  can  afford  to  pay  and 
that  the  traffic  will  bear;    that  the  enforcement  of  the 
statute  would  deprive  it  of  its  property  without  due  pro- 
cess of  law,  and  without  just  compensation,  and  would 
deny  to  defendant  the  equal  protection  of  the  laws,  in 
violation  of  the  Fourteenth  amendment  to  the  Constitution 
of  the  United  States,  and  of  the  Constitution  of  the  state 
of  Nebraska.    The  reply  was  practically  a  general  denial. 
The  findings  of  the  court  in  the  Damson  case,  on  the 
first  cause  of  action,  summarized  are :   That  the  time  nec- 
essarily consumed  in  setting  out,  loading  and  picking  up 
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live  Stock  was  15  minutes;  in  waiting  for  and  meeting 
trains  carrying  United  States  mails,  1  hour  and  36  min- 
utes ;  in  waiting  for  and  meeting  trains  carrying  interstate 
commerce  43  minutes;  in  taking  coal  and  water,  1  hour 
and  59  minutes ;  in  inspecting  trains  at  division  points  for 
defects  in  safety  appliances,  1  hour ;  in  breaking  up  trains 
at  division  points,  making  up  trains  to  go  forward  after- 
ward, and  waiting  for  stock  from  branch  lines  and  from 
trains  following,  40  minutes.  The  court  refused  to  deduct 
any  of  the  time  of  these  delays,  and  found  there  was  due 
on  the  first  cause  of  action,  at  the  statutory  rate,  f  60  with 
7  per  cent,  interest  to  date.  Equally  detailed  findings  were 
made  for  each  of  the  other  causes  of  action.  The  court 
further  found  that  defendant's  railroad  in  the  state  of  Ne- 
braska is,  and  was  at  the  time  complained  of,  a  single-track 
railroad ;  that  defendant  is  engaged  in  both  interstate  and 
intrastate  commerce ;  that  its  system  of  railroads  extends 
to  and  through  the  states  of  Illinois,  Wisconsin,  Michigan, 
Minnesota,  Iowa,  North  Dakota,  South  Dakota,  Nebraska 
and  Wyoming;  that  the  defendant  now  operates  a  sufficient 
number  of  west-bound  trains  on  its  railroad,  including  its 
main  line  and  its  branches  in  the  state  of  Nebraska,  and  at 
a  sufficient  rate  of  speed,  to  adequately  serve  all  communi- 
ties on  its  said  lines  in  Nebraska  in  the  transporting  of  all 
kinds  of  inanimate  freight;  that,  in  order  to  transport 
live  stock  in  a  westerly  direction  from  South  Omaha  to 
stations  on  the  defendant's  main  line  and  branches  in 
the  state  of  Nebraska  at  the  average  rate  of  speed  re- 
quired by  sections  6018,  6019,  Rev.  St.  1913,  special  trains 
must  be  operated,  in  addition  to  trains  required  for  trans- 
porting other  kinds  of  freight  in  each  instance  when  live 
stock  is  tendered  for  transportation;  that,  except  during 
a  small  portion  of  the  year,  the  defendant  could  trans- 
port all  live  stock  offered  to  it  for  transportation  from 
South  Omaha  to  stations  on  its  line,  in  its  trains  regu- 
larly operated  for  the  transporting  of  inanimate  freight, 
if  permitted  to  transport  live  stock  at  the  rate  of  speed 
at  which  such  regular  trains  can  be  operated;  that  de- 
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fendant  is  offered  about  1,600  or  1,700  ear-loads  of  live 
stock  yearly  at  South  Omaha  for  transportation  to  the 
various  stations  on  its  lines  in  Nebraska,  and  except  dur- 
ing the  months  of  August,  September  and  October,  when 
feeders  are  being  moved  from  South  Omaha  to  the  feeding 
yards  on  defendant's  lines,  it  rarely  happens  that  more 
than  three  or  four  cars  are  offered  to  it  for  transportation 
on  any  one  day ;  that  South  Omaha  is  the  principal  mar- 
ket for  live  stock  shipped  from  stations  on  defendant's 
line  of  railroad  in  the  state  of  Nebraska,  and  that  sub- 
stantially all  the  live  stock  offered  to  defendant  for  trans- 
portatioij  in  the  state  of  Nebraska  is  destined  either  to 
South  Omaha,  or  same  is  shipped  from  South  Omaha  to 
stations  along  defendant's  line;  that,  in  cases  where  more 
than  one  car  of  live  stock  is  offered  for  transportation 
from  South  Omaha  over  defendant's  line  of  railroad,  the 
destination  of  such  live  stock  may  be  such  as  to  require  a 
special  train  for  each  car-load  before  same  reaches  desti- 
nation on  account  of  destination  of  the  various  cars  being 
on  the  various  branch  lines  of  defendant  operated  in  the 
state  of  Nebraska.  The  court  found  that,  in  order  to  com- 
ply with  the  statute,  special  trains  for  live  stock  will  be 
required  to  be  operated  at  times  in  excess  of  those  other- 
wise required,  without  decreasing  the  number  of  trains 
necessary  for  transporting  other  kinds  of  freight,  includ- 
ing freight  moving  as  interstate  commerce. 

The  court  refused  to  make  the  following  findings  re- 
quested by  defendant:  That  a  compliance  with  the  spee<l 
statute  would  require  the  abandonment  of  safety  precau- 
tions in  the  operation  of  its  trains,  and  would  tend  to 
promote  unsafe  methods  of  operation,  danger  to  the  gen- 
eral public,  and  the  violation  of  the  speed  ordinances,  and 
would  cause  loss  and  damage  to  freight,  passengers  and 
employees;  that  the  time  necessarily  consumed  in  wait- 
ing for  and  meeting  passenger  trains  carrying  United 
States  mail,  in. meeting  trains  carrying  interstate  com- 
merce, in  taking  coal  and  water,  in  inspecting  trains  at 
division  points  for  defects  in  safety  appliances,  and  in 
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breaking  up  trains,  and  making  them  up,  and  in  waiting 
for  stock  from  branch  lines  or  in  a  train  following  at  such 
points  should  be  excluded;  that  the  cost  of  transporting 
live  stock  in  compliance  with  the  statute  would  be  grossly 
in  excess  of  the  revenue  derived  therefrom  under  present 
tariffs,  and  in  excess  of  the  amount  that  shippers  can 
aflford  to  pay,  and  that  its  collection  of  a  compensatory 
rate  would  destroy  traffic  in  live  stock  to  and  from  Soutii 
Omaha;  and  that  the  statute  is  unconstitutional  as  an 
unreasonable  exercise  of  the  police  pow-er,  or  for  any 
other  reason. 

The  affirmative  findings  of  fact  made  by  the  trial  court 
are  supported  by  the  evidence,  and  their  correctness  is 
not  disputed  by  either  party.  The  train  sheets  covering 
the  cars  of  stock  offered  for  shipment  and  actually  ship- 
ped westward  from  South  Omaha  during  the  year  1910 
are  in  evidence  in  the  Davison  case,  and  from  these,  to- 
gether with  the  testimony  of  the  train  dispatcher,  it  is 
shown  that  1,616  cars  were  shipped  west,  mostly  to  Neb- 
raska points;  that  there  were  four  days  in  January  when 
only  one  car  of  live  stock  was  offered  for  shipment  west, 
two  days  when  two  cars  were  offered,  two  days  w  hen  three, 
two  days  when  four,  two  days  when  five,  tw^o  days  when 
seven,  one  day  when  eight,  and  one  day  when  nine  cars 
were  shipped,  being  63  cars  in  January.  In  February 
there  was  an  average  of  a  little  over  two  cars  a  day  for 
15  days;  in  March  about  five  cars  a  day  for  23  days  were 
offered.  In  September,  October,  November,  and  December 
the  number  of  shipments  was  largely  increased;  but,  even 
then,  on  only  9  days  in  the  year  did  the  number  of  cars 
offered  exceed  20.  Even  where  the  number  of  car?  was 
sufficient  to  make  up  a  complete  train,  in  most  instances 
it  could  only  run  a  short  distance  before  being  broken 
up,  and  the  cars  distributed  to  the  Lincoln  branch,  the 
Superior  branch,  Hastings  branch,  Albion  branch,  or  other 
branch  lines.  In  the  Dexter  case  it  is  shown  that,  in 
1913,  1,591  cars  of  stock  were  shipped  westward  to  Ne- 
braska points  and  that  for  the  years  1911  and  1912  the 
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traflBc  was  about  the  same.  For  about  eight  or  nine  months 
of  the  year  cars  of  stock  which  are  offered  for  shipment  at 
South  Omaha  to  points  in  Nebraska  are  so  inconsiderable 
in  number  that  they  cannot  be  moved  within  the  time 
limited,  except  in  special  trains  and  at  an  excessive  ex- 
pense.   Such  cars  on  branch  lines  are  placed  in  regular 
local  freight  trains  which  run  according  to  a  time  table, 
and  are  scheduled  so  as  to  allow  time  for  the  delivery  of 
local  freight  and  merchandise  at  each  station.     This  of 
itself  makes  the  time  consumed  exceed  the  statutory  limit. 
It  is  also  established  that  on  account  of  unforeseen  ac- 
cidents and  delays  that  sometimes  happen  to  the  train  in 
which  stock  is  shipped  or  to    other    trains    which  it    is 
scheduled  to  meet,  by  reason  of  unavoidable  delays  in- 
cident to  the  business,  such  as  wrecks,  washouts,  storms, 
cold  weather,  hot  boxes,  and  the  like,  it  is  often  impossible 
to  move  shipments  of  live  stock  east-bound  within   the 
limit.    The  time  consumed  on  a  single-track  railroad  in 
waiting  at  stations  in  order  to  meet  mail  and  other  trains, 
in  taking  coal  and  water,  and  time  consumed  at  di\ision 
and  junction  points,  in  inspection  for  defects  in  car  ap- 
pliances, and  in  breaking  up  the  train  and  incorporating 
other  cars   brought   from   branch   lines,   are   necessarily 
incident  to  the  operation  of  the  railroad.     A  number  of 
these  elements  increases  the   delay   with    an   increase  in 
traffic  on  the  road.    It  is  also  evident  that,  as  the  distance 
to  South  Omaha  becomes  less,  the  diflBiculties  in  transporta- 
tion become  greater  on  account  of  the  congestion  of  traffic 
brought  to  the  main  line  from  branches.     The  testimony 
of  the  general  superintendents  in  Nebraska  of  the  defen- 
dant, and  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  and  Union    Pacific    Railroad    Company,    and 
others  concerned  with  the  operation  of  trains,  is  substan- 
tially to  the  effect  that,  while  it  would  be  possible  to  com- 
ply with  the  statute,  in  many  instances  special  trains 
would  be  required  for  a  few  cars,  undue  preference  would 
require  to  be  given  to  such  traffic  over  other  trains,  the  ex- 
pense of  operation  would  be  so  greatly  increased  that,  in 
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order  to  cover  the  cost,  tariff  rates  would  require  to  be 
made  double  what  they  now  are,  and  the  rates  be  made  pro- 
hibitive, and  other  trains  and  interstate  business  would  be 
interfered  with  and  delayed. 

Defendant  insists  that  if  time  necessarily  occupied  in 
taking  coal  and  water,  in  taking  side  tracks  to  allow  meet- 
ing and  passing  trains,  in  delays  at  division  stations  for 
inspection  and  rearranging  cars,  and  those  caused  by 
severe  storms,  washouts,  excessive  cold  weather,  unfore- 
seen and  unavoidably  accidents,  and  the  like,  could  be  ad- 
ded to  the  exceptions  in  the  statute,  its  terms  might  be  com- 
plied with.  It  insists  that  the  time  consumed  in  such  nec- 
essary operations  must  of  reason  be  exempted  from  the 
provisions  of  the  f^tatute — citing  United  States  v,  Kirby, 
7  Wall.  (U.  S.)  482,  which  is  to  the  effect  that,  although 
a  statute  providing  a  penalty  for  interference  with  the 
transmission  of  mails  did  not  contain  an  exception,  yet 
an  officer  might  lawfully  arrest  a  mail  carrier  upon  a  war- 
rant charging  him  with  the  crime  of  murder,  even  though 
it  operated  to  cause  delay.  Other  cases  are  cited  in  this 
contention  which  are  mentioned  in  the  opinion  in  Cram  v. 
Chicago,  B.  &  Q.  R.  Co,,  84  Neb.  607,  a  case  involving  the 
validity  of  the  same  statute.  The  trouble  is  that  to  write 
so  many  exceptions  into  the  statute  would  be  judicial  legis- 
lation. We  held  in  the  Cram  case  that  the  common-law  ex- 
emption of  common  carriers  from  liability  for  loss  oc- 
casioned by  the  act  of  God  or  the  public  enemy  may  be 
presumed  to  have  been  in  the  legislative  mind,  and  there- 
fore the  court  may  properly  allow  them  to  be  made,  though 
not  expressed  in  the  text ;  but  this  is  as  far  as  we  find  war- 
rant to  go. 

Plaintiff  insists  that  the  constitutionality  of  the  law  was 
fully  considered  and  definitely  upheld  in  the  Cram  case, 
and  that  the  question  cannot  be  relitigated.  But  the  main 
question  in  this  case  was  not  then  presented  or  in  issue. 
But  little  testimony  was  offered,  and  no  concrete  facts 
were  presented  to  demonstrate  that  a  speed  of  14  or  18 
miles  an  hour  was  unreasonable  or  impracticable.    That 
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case  was  determined,  as  to  the  practicability  of  operation 
of  trains  within  the  prescribed  limit,  on  an  a  priori  basis. 
In  the  opinion  it  is  said :  "The  statute  does  not  deny  the  car- 
rier the  right  to  defend  an  action  brought  thereon,  nor  state 
what,  if  any,  defenses  may  or  may  not  be  available  in  such 
a  case.  Defendant  will  not  be  in  position  to  complain  in 
this  particular  until,  in  a  concrete  case,  wherein  it  has 
presented  and  maintained  or  offered  to  maintain  a  legiti- 
mate defense,  the  courts  have  determined  that  the  statute 
denies  the  carrier  that  right." 

We  are  now  presented  with  concrete  cases  in  which  de- 
fense was  attempted  by  showing  that  a  large  portion  of  the 
time  occupied  by  delay  in  transit  was  absolutely  necessary 
in  the  proper  and  lawful  operation  of  the  railroad.     The 
district  court,  however,  determined  that  the  statute  denied 
the  carrier  the  right  to  make  such  defense,  or  rather  re- 
fused to  hold  that  the  statute  permitted  such  a  defense  to 
be  made,  and,  hence,  a  new  question  is  presented  here  not 
determined  in  the  former  case.    A  statute  may  be  upheld  as 
against  an  attack  made  by  one  party  claiming  it  to  be  in- 
valid upon  one  ground,  and  still  it  may  be  declared  uncon- 
stitutional in  a  later  attack  by  another  litigant  for  reasons 
not  called  to  the  attention  of  the  court,  or  not  shown  to 
exist,  on  the  first  attack.    The  facts  here  in  evidence  were 
not  adduced  in  the  Cram  case.    It  may  be  that  on  account 
of  the  difference  in  the  character  and  equipment  of  the  two 
railroads,  the  weight  of  metal  in  the  rails,  or  amount  of 
ballast  on  the  track,  the  nature  of  the  localities  through 
which  their  lines  run,  the  'different  facilities  for  operation, 
etc.,  such  a  defense  could  not  have  been  made  by  the  de- 
fendant in  that  case.    At  all  events  no  such  showing  was 
made.    There  was  evidence  in  the  CVam  case  showing,  as  a 
general  proposition,  that  in  the  management  of  traffic  the 
defendant  was  compelled  to  side  track  trains  containing 
live  stock  and  wait  for  passing  trains;  but  there  was  no 
specific  evidence  applying  to  the  particular  shipments  in 
controversy,  nor  as  to  other  matters  for  which  it  is  now 
asserted  deductions  of  time  should  be  allowed,  nor  as  to  the 
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need  of  special  trains  if  the  statute  was  to  be  complied 
with.  The  questions  at  issue  here  were  not  presented,  and 
it  was  held  that  it  was  unnecessary  to  consider  whether 
facts  not  in  evidence  might  constitute  a  defense. 

A  diflScult  question  in  the  case  is  whether,  if  the  de- 
fendant complies  with  the  statute  strictly,  incurring  very 
large  expense  for  special  trains,  and  making  the  cost  of  in- 
trastate transportation  of  live  stock  westward,  if  carried 
on  at  the  present  rates,  un remunerative,  a  sufficient  remedy 
is  furnished  by  the  fact  that  it  may  apply  to  the  state  rail- 
way commission  for  an  increase  of  rates,  or  whether  it  is 
the  duty  of  the  court,  considering  the  impracticability  of 
operation  of  such  trains  in  many  cases,  the  lack  of  quali- 
fication or  excuses  in  the  statute  for  unavoidable  delays, 
and  the  additional  expense  which  the  operation  of  such 
trains  at  the  statutory  rate  of  speed  must  entail,  to  de- 
clare that  such  a  statute  is  an  unreasonable  exercise  of  the 
police  power,  and  therefore  void.  The  extra  expense  of 
carrying  on  the  west-bound  traffic  within  the  time  limit 
is  not  necessarily  the  determining  factor. 

The  case  does  not  involve  a  consideration  of  the  whole 
scheme  of  rates  for  the  carrying  of  freight,  but  merely 
whether  an  order  by  the  legislature  to  perform  certain  acts 
within  a  limited  time  is  valid,  and  the  question  whether 
the  operations  of  the  railroad  as  a  whole  may  be  carried 
on  profitably  is  not  an  issue  in  the  case. 

"The  distinction  between  an  order  relating  to  such  a  sub- 
ject and  an  order  fixing  rates  coming  within  either  of  the 
hypotheses  which  we  have  stated  is  apparent.  This  is  so 
because  as  the  primal  duty  of  a  carrier  is  to  furnish  ade- 
quate facilities  to  the  public,  that  duty  may  well  be  com- 
pelled, although  by  doing  so  as  an  incident  some  pecuniary 
loss  from  rendering  such  service  may  result.  It  follows, 
therefore,  that  the  mere  incurring  of  a  loss  from  the  pe^ 
formance  of  such  a  duty  does  not  in  and  of  itself  necessari- 
ly give  rise  to  the  conclusion  of  unreasonableness,  under  the 
doctrine  of  Smyth  v.  Ames,  169  U.  S.  526."  Atlantic  C.  L 
R.  Co.  V.  North  Carolina  C.  C,  206  U.  S.  1,  26.    But  the 
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fact  that  the  performance  of  such  duty  is  unremunerative 
is  a  weighty  and  important  factor  for  consideration  in 
passing  upon  the  reasonableness  of  the  provision.  Missouri 
P.  R.  Co.  V.  Kansas,  216  U.  S.  262.  The  real  question  is 
whether,  considering  all  the  facts  in  evidence  as  to  the  im- 
practicability of  complying  with  the  statute  in  many  in- 
stances in  east-bound  shipments,  and  for  the  greater  por- 
tion of  the  year  in  west-bound  shipments,  the  ne- 
cessity of  preventing  discrimination  against  inter- 
state traffic  by  reason  of  giving  precedence  to  trains  carry- 
ing live  stock  for  intrastate  delivery,  and  of  compliance 
with  the  federal  safety  appliance  act,  the  requirements  of 
the  law  are  reasonable,  or  whether  they  constitute  an  un- 
reasonable exercise  of  the  police  power  and  interfere  with 
the  constitutional  rights  of  the  defendant.  If  the  legis- 
lators could  have  known  or  foreseen  the  necessary  delays 
and  the  innumerable  contingencies  that  may  occur  in  the 
operation  of  trains  as  shown  by  evidence  in  these  cases, 
they,  we  feel  certain,  would  have  allowed  further  latitude 
to  the  carriers.  The  l^islature  knew  of  the  existence  of 
the  evil,  and  that  stock  shippers  were  often  vexed  by  delays 
whereby  they  suffered  damage,  and  properly  sought  to 
provide  a  remedy.  There  is  no  doubt  that  a  statute  or  order 
regulating  the  rate  of  speed  of  the  carriage  of  live  stock  is 
a  proper  exercise  of  the  police  power  of  the  state,  whether 
provided  for  by  the  legislature  or  by  an  order  or  regulation 
of  the  state  railway  commission,  but  such  a  statute  or  order 
must  be  reasonable  and  practical  in  its  operation,  and  it 
must  not  impose  an  undue  burden  upon  the  carrier,  nor 
take  away  any  of  its  constitutional  rights.  In  North  Da- 
kota a  statute  similar  to  this  was  declared  unconstitutional 
before  experience  as  to  its  operation  had  been  had.  Dow- 
ney V.  Northern  P.  R.  Co,,  19  N.  Dak.  621,  26  L.  R.  A.  n.  s. 
1017. 

The  state  of  Kansas  has  a  speed  statute  (Laws  1907,  ch. 
276)  which  fixes  15  miles  an  hour  as  the  rate  of  speed,  "un- 
less prevented  by  unavoidable  cause,"  and  it  allows  the 
recovery  of  all  damages  to  the  shipper,  with  a  reasonable 
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attorney's  fee.  This  law  seems  to  be  reasonable  in  its 
terms,  and  apparently  has  been  complied  with,  since  no 
opinions  have  been  reported  touching  its  validity. 

The  question  whether  statutes  which  attempt  an  un- 
reasonable exercise  of  the  police  power  may  be  valid  has 
been  directly  passed  upon  by  the  United  States  supreme 
court  Though  that  court  concedes  the  validity  of  laws  de- 
signed to  secure  the  safety  and  comfort  of  passengers,  or 
employees,  or  persons  crossing  the  railroad  tracks,  it  has 
been  repeatedly  held  that  a  statute  making  an  unreason- 
able exercise  of  the  police  power  of  the  state,  which  inter- 
feres wijh  interatate  commerce,  or  which  has  the  effect  to 
deprive  the  carrier  of  its  property  without  due  compensa- 
tion, or  to  deny  it  the  equal  protection  of  the  laws,  is  in- 
valid. A  discussion  of  how  far  the  right  of  regulation  may 
go,  with  a  consideration  and  citation  of  prior  cases  on  the 
subject,  may  be  found  in  the  opinion  of  Mr.  Justice  Brown 
in  Cleveland,  C,  C.  &  St.  L,  R.  Co.  v.  Illinois,  177  U.  S.  514, 
wherein  a  requirement  that  express  trains  intended  only 
for  through  passengers  should  stop  at  every  county  seat, 
when  accommodations  were  provided  by  local  trains,  was 
held  to  be  unreasonable  and  invalid.  Chicago,  B.  d  Q.  U^ 
Co.    V.  Railroad  Commission  of  Wisconsin,  237  U.  S.  220. 

A  Texas  statute  (2  Sayles  Tex.  Civ.  St.,  art.  4502)  pro- 
vided that,  when  the  shipper  made  application  in  writing 
to  a  railroad  company  to  supply  a  number  of  cars  for  the 
shipment  of  freight,  on  the  failure  of  the  company  to  supply 
such  cars  within  six  days  from  the  receipt  of  the  applica- 
tion, it  should  forfeit  to  the  party  applying  |25  a  car  for 
each  car  they  failed  to  furnish,  and  be  liable  for  all  damages 
the  applicant  might  sustain,  with  a  countervailing  penalty 
for  failure  on  the  part  of  the  shipper  to  take  the  cars  when 
furnished.  The  only  exemption  provided  was  that  the  act 
"shall  not  apply  in  case  of  strikes  or  other  public  calamity.'' 
In  the  opinion  in  Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  U. 
S.  321,  the  court  said,  by  Mr.  Justice  Brown  :  **While  there 
is  much  to  be  said  in  favor  of  laws  compelling  railroads 
to  furnish  adequate  facilities  for  the  transportation  of 


Vol.  100]  SEPTEMBER  TERM,  1916.  475 

Davison  v.  Chicago  ft  N.  W.  R.  Co. 


both  freight  and  passengers,  and  to  regulate  the  general 
subject  of  speed,  length  and  frequency  of  stops,  for  the 
heating,  lighting  and  ventilation  of  passenger  cars,  the 
furnishing  of  food  and  water  to  cattle  and  other  live  stock, 
we  think  an  absolute  requirement  that  a  railroad  shall 
furnish  a  certain  number  of  cars  at  a  specified  day,  regard- 
less of  every  other  consideration  except  strikes  and  other 
public  calamities,  transcends  the  i)olice  power  of  the  state 
and  amounts  to  a  burden  upon  interstate  commerce.  It 
makes  no  exception  in  cases  of  sudden  congestion  of  traffic, 
an  actual  inability  to  furnish  cars  by  reason  of  their  tem- 
porary and  unavoidable  detention  in  other  states,  or  in 
other  places  within  the  same  state.  It  makes  no  allowance 
for  interference  of  traffic  occasioned  by  wrecks  or  other 
accidents  upon  the  same  or  other  roads,  involving  a  de- 
tention of  traffic,  the  breaking  of  bridges,  accidental  fires, 
washouts  or  other  unavoidable  consequences  of  heavy 
weather." 

"Although  the  statute  in  question  may  have  been  dic- 
tated by  a  due  regard  for  the  public  interest  of  the  cattle 
raisers  of  the  state  and  may  have  been  intended  merely  to 
secure  promptness  on  the  part  of  the  railroad  companies, 
in  providing  facilities  for  speedy  transportation,  we  think 
that  in  it^  practical  operation  it  is  likely  to  work  a  great 
injustice  to  the  roads,  and  to  impose  heavy  penalties  for 
trivial,  unintentional  and  accidental  violations  of  its  pro- 
visions, when  no  damage  could  actually  have  resulted  to 
the  shippers." 

'^While  railroad  companies  may  be  bound  to  furnish  suf- 
ficient cars  for  their  usual  and  ordinary  traffic,  cases  will 
inevitably  arise  where,  by  reason  of  an  unexpected  turn  in 
the  market,  a  great  public  gathering,  or  an  unforeseen 
rush  of  travel,  a  pressure  upon  the  road  for  transportation 
facilities  may  arise,  which  good  manatijement  and  a  desire 
to  fulfil  all  its  legal  requirements  cannot  provide  for,  and 
against  which  the  statute  in  question  makes  no  allowance. 

"Although  it  may  be  admitted  that  the  statute  is  not  far 
from  the  line  of  proper  police  regulation,  we  think  that  suf- 
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ficient  allowance  is  not  made  for  the  practical  diflSculties 
in  the  administration  of  the  law,  and  that,  as  applied  to 
interstate  commerce,  it  transcends  the  legitimate  powers 
of  the  legislature."  , 

'  It  is  clearly  shown  that,  unless  further  exceptions  and 
exemptions  are  interpolated  in  the  law,  the  operation  of 
trains  at  the  speed  required  by  the  statute  would  in  many 
cases  be  impracticable,  would  operate  to  interfere  with  the 
operation  of  trains  carrying  mail,  interstate  commerce, 
and  with  the  transportation  of  other  freight.  It  is  also 
in  evidence  that  an  enormous  increase  in  the  rates 
charged  by  defendant  would  be  necessary  in  order  to  so 
adjust  the  whole  transportation  facilities  of  the  railroad 
as  to  provide  for  accelerated  service,  in  many  instances 
requiring  special  trains  consisting  often  of  from  one  to 
a  few  cars  of  live  stock.  These  are  burdens  which  inter- 
fere with  the  business  of  tranportation  and  violate  de- 
fendant's constitutional  rights. 

It  is  argued  that,  since  this  court  has  held  that  a  statute 
is  valid  making  a  railroad  company  insurer  of  the  safety 
of  passengers,  regardless  of  whether  it  was  at  fault  for  an 
accident  which  caused  an  injury,  it  must  hold  that  this 
statute  is  also  proper  legislation.  The  law  as  a  matter  of 
public  policy  exerts  exceeding  care  to  conserve  human  life 
and  personal  safety.  Such  an  object  is  not  to  be'compared 
to  the  mere  monetary  loss  which  may  occur  by  reason  of 
delay  in  the  carriage  of  live  stock.  Public  safety  is  of 
supreme  importance,  and  stringent  measures,  used  to  exert 
pressure  upon  carriers  of  passengers  so  that  nothing  less 
than  the  greatest  care  and  diligence  will  be  used  by  them  in 
such  carriage,  are  entirely  justifiable.  The  statute  under 
consideration  is  an  exercise  of  police  power,  and  it  must 
be  reasonable  in  order  to  be  valid.  The  legislature  has  not 
the  power  to  interfere  in  an  arbitrary  manner  with  the 
conduct  of  a  business  or  occupation  by  a  police  regulation, 
unless  the  regulation  bears  some  definite  and  reasonable 
relation  to  the  public  welfare,  and  to  enforce  it  does  not 
infringe  upon  constitutional  rights.    Each  person  is  guar- 
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anteed  the  liberty  to  carry  on  his  lawful  business  or  occu- 
pation unhampered,  except  by  regulations  necessary  for 
the  public  welfare,  having  just  relation  to  the  object  sought^ 
and  not  unreasonably  oppressive. 

Plaintiflfs  argue  that  the  best  answer  to  the  contention 
that  the  railroad  companies  cannot  comply  with  the  law  is 
the  fact  that  the  evidence  shows  that  they  are  complying 
with  it.  Where  this  evidence  is  to  be  found  in  the  record 
has  not  been  pointed  out,  and  we  have  not  found  it.  Plain- 
tiffs say  that  the  court  can  take  notice  of  the  fact  that  few 
cases  have  been  brought  here  on  appeal.  On  the  other  hand^ 
defendant  says  that  a  large  number  of  claims  are  outstand- 
ing awaiting  a  decision  upon  these  appeals.  These  state- 
ments are  alike  based  on  facts  not  in  the  record.  The  con- 
tention of  plaintiffs  is  that,  "so  long  as  the  aggregate 
business  of  transporting  this  class  of  property  is  adequate 
and  profitable,  the  company  cannot  complain,  and  no  claim 
or  color  of  claim  can  be  made,  upon  the  evidence,  that  the 
Northwestern  railroad  company  is  not  making  money  in 
the  transportation  of  live  stock  in  Nebraska,"  and  much  is 
said  in  the  briefs  with  regard  to  the  profits  that  defendant 
is  making,  the  dividends  it  is  paying,  and  the  amount  of 
money  it  is  investing.  There  is  no  evidence  of  this  kind  in 
the  record,  and,  if  the  facts  are  as  stated,  they  are  not  so 
public  and  notorious  that  the  court  can  take  judicial  notice 
of  them.  Under  the  undisputed  evidence,  we  conclude  that 
the  statute  cannot  be  enforced  without  unduly  interfering 
with  the  constitutional  rights  of  this  defendant.  It  is  pos- 
sible that  with  other  railroads,  better  built  and  equipped, 
whose  lines  run  through  a  richer  territory,  with  fewer 
converging  branch  lines,  or  with  heavier  rails  or  double 
tracks,  the  diflSculties  shown  here  do  not  exist,  and  the  act 
might  be  enforceable,  but  we  cannot  draw  a  line  and  say  the 
act  is  enforceable  as  applied  to  one  railroad  and  invalid  as 
to  another,  or  as  to  shipments  in  one  direction  and  not  to 
shipments  in  the  other  direction.  The  object  and  purpose 
of  the  law  is  within  the  proper  police  powers  of  the  state. 
The  legislature  is  about  to  meet,  and  it  is  to  be  presumed 
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that,  with  the  knowledge  gained  by  experience  of  the  prac- 
tical operation  of  the  statute,  that  body  may  amend  it  by 
allowing  further  and  proper  exemptions,  permit  other  de- 
fenses to  be  made,  or  in  such  other  manner  that  it  mav  not 
be  vulnerable  to  attack.  The  several  judgments  of  the 
district  court  are  reversed,  and  the  causes  are  remanded. 

Reversed. 


Black  Brothers,  appellants^  v.  Txkjan  Coi^nty,  appellee. 

Filed  December  9,  1916.    No.  19081. 

Taxation:  Recovery  of  Payment.  Taxes  paid  cannot  be  recovered  back 
on  the  ground  that  the  property  of  the  tax-debtor  had  been  twice 
assessed,  where  the  tax  receipt  neither  shows  payment  under  pro- 
test nor  any  ground  of  protest.    Rev.  St.  1913,  sec.  6491. 

Appeal  from  the  district  court  for  Logan  county :  Han- 
son M.  Grimes^  Judge.    Affirmed. 

Thomas  F.  Hamcr  and  Frank  0.  Divisek,  for  appellants. 

W.  E,  Hill  and  B.  F.  Johnson,  contra. 

Rose,  J. 

This  is  .a  proceeding  to  recover  from  Logan  county 
$163.19  paid  by  plaintiflfs  as  taxes  on  personal  property  al- 
leged to  have  been  legally  assessed  in  Thomas  county,  where 
the  valid  taxes  are  said  to  have  been  paid.  The  tax  receipt 
issued  by  the  treasurer  of  Logan  county,  considered  as 
part  of  plaintiffs'  claim,  did  not  show  payment  under  pro- 
test or  any  ground  of  protest.  The  trial  court  sustained  a 
demurrer  to  the  petition.  Plaintiffs  refused  to  plead  fup- 
tlier,  and  from  a  judgment  of  dismissal  they  have  appealed. 
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Was  the  demurrer  properly  sustained?  Referring  to  the 
right  of  a  tax-debtor  to  pay  taxes  under  protest,  the  revenue 
law  provides : 

"If  such  person  claim  a  tax,  or  any  part  thereof,  to  be 
invalid  for  the  reason  that  the  property  upon  which  it  was 
levied  was  not  liable  to  taxation,  or  that  the  property  has 
been  twice  assessed  in  the  same  year  and  taxes  paid  thereon, 
he  may  pay  such  taxes  under  protest  to  the  county  treasur- 
er, or  other  proper  authority,  and  it  shall  be  the  duty  of  the 
treasurer,  or  other  proper  authority  receiving  such  tax,  to 
give  a  receipt  therefor  stating  thereon  that  they  were  paid 
under  protest,  and  the  grounds  of  such  protest,  whether  or 
not  taxable  or  twice  assessed,  and  taxes  paid  thereon."  Rev. 
St.  1913,  sec.  6491. 

The  tax  receipt  is  a  part  of  the  tax-debtor's  claim  for 
taxes  paid  under  protest,  and  is  made  so  by  a  statute  de- 
claring : 

"Within  thirty  days  after  paying  such  taxes  the  person 
paying  them  shall  file  a  statement  in  writing,  duly  verified, 
with  the  county  board,  setting  forth  the  amount  of  tax  paid 
under  protest,  the  grounds  of  such  protest,  and  shall  attach 
thereto  the  receipt  taken  for  said  taxes."  Rev.  St.  1913,  sec. 
6491. 

Plaintiffs  contend  that  these  provisions  are  merely 
directory,  and  that  the  treasurer's  failure  to  comply  with 
them  does  not  affect  the  remedy  of  the  taxpayer.  This  con- 
struction would  in  a  measure  defeat  the  purpose  of  the  law- 
makers. Taxes  essential  to  county  government  are  gener- 
ally collected  in  small  amounts  from  many  tax-debtors. 
The  collection  of  revenue  involves  many  transactions  which 
are  not  committed  to  the  memory  of  county  officers  or  tax- 
payers. Prompt  payment  is  an  essential  feature  of  tlie 
revenue  system.  In  absence  of  statute,  taxes  voluntarily 
paid  cannot  be  recovered  back.  The  statute  creates  a 
remedy,  but  requires  prompt  payment  under  protest,  leav- 
ing for  future  determination  questions  relating  to  invalidi- 
ty of  taxes.  The  legislature  intended  to  make  the  receipt  for 
taxes  paid  under  protest  evidenceof  the  protest  and  of  the 
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grounds  thereof.  This  is  a  method  of  pointing  out  the 
items  of  taxes  assailed  as  invalid,  and  of  giving  timely 
notice  to  public  oflBcers  to  prepare  for  a  defense,  if  any. 
The  duty  of  a  treasurer  to  note  on  the  tax  receipt  a  pay- 
ment made  under  protest  and  the  grounds  thereof  is  a 
reasonable  one  and  he  cannot  successfully  resist  a  proper 
demand  for  its  performance.  To  require  a  taxpayer  to  see 
that  the  steps  essential  to  his  statutory  right  to  recover  back 
illegal  taxes  paid  are  taken  is  not  exacting  too  much.  The 
statute  thus  construed  is  a  protection  to  the  taxpayer  as 
well  as  to  the  public.  In  this  view  of  the  revenue  law,  the 
demurrer  was  properly  sustained. 

Affirmed. 
Hamer^  J.,  not  sitting. 


William  A.  Colb^  Receiver,  appellee,  v.  Orval  C.  Myers 

ET   AL.,   appellees;    NATIONAL    FIDELITY    &    CASUALTY 

Company,  appellant. 

Filed  December  9,  1916.     No.  19668. 

Subrogation:  Subeties.  Where  a  bank  falls  while  having  on  deposit 
county  funds  illegally  deposited  in  excess  of  the  amount  for  which 
the  bank  had  given  a  depository  bond  pursuant  to  the  depository 
law  of  Nebraska,  and  the  surety  thereon  pays  the  county  the  full 
amount  of  its  liability  and  the  treasurer's  surety  pays  the  over- 
deposit,  the  sureties  may  share  ratably  the  dividends  declared  by 
the  bank's  receiver  upon  the  county's  claim  for  the  entire  deposit. 
Rev.  St.  1913,  sec.  6662. 

Appeal  from  the  district  court  for  Nuckolls  county: 
Lesue  6.  HuRD,  Judge.  Affirmed. 

Nye  F.  Morehouse,  for  appellant. 

Montgomery,   Hall   &    Young,   Bernard   McNeny   and 
Stubhs  d  Stuhha,  contra. 
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Rose,  J. 

This  is  a  suit  in  the  nature  of  a  bill  of  interpleader.  The 
First  National  Bank  of  Superior  failed  when  Nuckolls 
county  was  an  unpaid  depositor  therein  to  the  extent  of 
f  13,189.61,  including  an  overdeposit  of  |3,189.61  made  by 
the  county  treasurer  in  violation  of  statute.  Rev.  St.  1913, 
sec.  6662.  For  the  protection  of  county  funds  deposited 
in  the  bank  the  American  Surety  Company  had  become 
liable  on  the  bank's  depository  bond  in  the  penal  sum  of 
f  10,000.  The  National  Fidelity  &  Casualty  Company  was 
surety  on  the  county  treasurer's  oflScial  bond.  After  the 
bank  failed  the  county  treasurer  filed  with  the  receiver  a 
claim  for  |13,189.61.  The  American  Surety  Company 
promptly  paid  the  county  the  amount  of  its  liability  as 
surety  (|10,000)  and  to  that  extent  procured  an  assign- 
ment of  the  deposit.  Later  the  Fidelity  &  Casualty  Com- 
pany paid  the  county  the  remainder  of  the  deposit  (|3,189.- 
61 ) ,  took  an  assignment  of  it,  and  also  obtained  a  formal 
assignment  of  the  claim  for  |13,189.61,  which  the  county 
treasurer  had  filed  with  the  receiver.  The  receiver  after- 
ward '  paid  the  National  Fidelity  &  Casualty  Company  a 
dividend  of  |1,979.37,  being  15  per  cent,  of  the  county's  en- 
tire deposit  of  113,189.61.  The  sureties  are  rival  claimants 
to  dividends.  The  purpose  of  the  suit,  which  was  brought 
by  the  receiver,  is  to  determine  the  respective  rights  of  the 
sureties.  As  defendants  they  are  joined  with  Orval  C. 
Myers,  county  treasurer.  The  trial  court  held  that  the 
American  Surety  Company,  the  surety  on  the  bank's  de- 
pository bond,  is  entitled  to  share  the  dividend  with  the 
National  Fidelity  &  Casualty  Company,  the  surety  on  the 
treasurer's  bond,  in  the  proportion  that  |1 0,000  bears  to 
$3,189.61.  Judgment  was  accordingly  rendered  in  favor 
of  the  American  Surety  Company  against  the  National 
Fidelity  &  Casualty  Company  for  |1,664.50,  being  15  per 
cent  of  |10,000,  with  interest.    The  latter  has  appealed. 

The  sureties  are  not  contesting  the  validity  or  priority  of 
separate  claims  against  the  insolvent  bank,  but  are  assert- 
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ing  hostile  claims  to  dividends  on  a  single  uncontested 
claim  for  an  unpaid  deposit  of  |13,189.61. 

The  treasurer's  surety  calls  attention  to  the  liability  of 
the  bank's  surety  for  the  bank's  obligation  to  safely  keep 
the  deposits  of  county  funds,  to  pay  "each  and  every  part 
thereof,  upon  the  written  demand  of  the  county  treasurer,'* 
and  to  "save  and  keep  the  people  of  Nuckolls  county,  and 
the  county  treasurer  harmless  and  indemnified."  In  this 
connection  the  treasurer's  surety  argues  that,  having  paid 
the  debt  of  $3,189.61  owing  by  the  treasurer  and  the  bank 
to  the  county,  it  is  by  subrogation  entitled  to  all  of  the 
rights  and  remedies  of  both ;  that  the  county  and  the  treas- 
urer, after  receiving  |10,000  from  the  bank's  surety,  are 
entitled  to  dividends  on  |13,189.61,  until  the  overdeposit 
of  13,189.61  is  fully  paid;  that  the  effect  of  allowing  the 
bank's  surety  to  draw  dividends  before  the  overdeposit  is 
paid  from  the  assets  of  the  bank  is  to  reduce  the  penalty  in 
the  depository  bond  below  |10,000,  thus  injuring  the  county 
and  the  treasurer;  that  the  bank's  surety  is  not  entitled 
to  the  benefits  of  subrogation  until  the  bank's  debt  is  paid 
in  full.  On  the  other  hand,  the  bank's  surety  insistis  that, 
when  it  discharged  its  full  liability  by  paying  |10,000, 
which  would  have  been  the  maximum  amount  of  its  prin- 
cipal's indebtedness  to  the  county,  except  for  the  illegal 
overdeposit  made  by  the  treasurer,  it  was,  to  the  extent  of 
110,000,  subrogated  to  all  of  the  rights  of  the  county.  The 
question  thus  presented  is  not  free  from  difficulty.  The 
courts  have  not  agreed  on  the  solution.  There  is  reason 
on  both  sides  of  the  controversy.  The  doctrine  invoked 
by  the  treasurer's  surety  has  been  stated  as  follows : 

"As  a  surety  is  not  entitled  to  subrogation  until  the  debt 
is  paid  in  full,  a  surety  on  a  bond  to  secure  a  city  in  the 
deposit  of  moneys  in  an  insolvent  banking  institution  is 
not  entitled  to  subrogation,  though  he  has  paid  the  bond, 
where  the  bank  was  still  largely  indebted  to  the  city,  and 
the  total  amount  of  dividends,  together  with  the  amount 
of  the  bond,  would  not  discharge  the  obligation;  for  in 
8Qch  case,  if  the  surety  were  pro  rata  subn^ated  to  the 
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dfy's  right  to  receive  dividends,  the  city  would  be  injured." 
Knaffl  V,  Knoxville  Banking  d  Trust  Co.,  133  Tenn.  655. 
Board  of  Health  v.  Teutonia  Batik  d  Trust  Co.,  137  La. 
422;  Buffalo  German  Ins.  Co.  v.  Title  Guaranty  <&  Trust 
Co.,  99  N.  Y.  Supp.  883 ;  Commissioner  of  Banking  v.  Chel- 
sea Savings  Bank,  161  Mich.  691. 

There  is  a  recognized  exception  to  the  general  rule,  how- 
ever, where  the  surety  discharges  his  full  liability  to  the 
creditor  by  paying  the  entire  debt  protected  by  his  surety- 
ship, though  the  principal  still  owes  the  creditor  an  addi- 
tional sum.  The  doctrine  on  which  the  exception  is  based 
seems  to  have  been  first  announced  in  Ex  parte  Rushforth, 
10  Ves.,  Jr.  (Eng.)  409.  In  a  later  English  case  the  prin- 
ciple was  restated  in  the  following  form : 

'When  a  surety  is  only  surety  for  a  part  of  the  debt,  and 
has  paid  that  part  of  the  debt,  he  is  entitled  to  receive  the 
dividend  which  the  principal  debtor  pays  in  respect  of  that 
sum  which  the  surety  has  discharged."  Gray  v.  Seckham, 
L.R7  0h.  (Eng.)  680. 

A  review  of  the  English  cases  shows  that  the  doctrine  on 
which  the  distinction  is  based  is  firmly  established.  Ellis 
V.  Emmanuel,  1  Exch.  Div.  (Eng.)  157.  While  the  leading 
case  has  been  criticised  in  Knaffl  v.  Knoxville  Banking 
&  Trust  Co.,  133  Tenn.  655,  as  announcing  a  doctrine  at 
variance  with  the  rules  of  equity  governing  subrogation, 
the  exception,  in  the  opinion  of  another  American  court, 
rests  on  a  logical  basis.  Buffalo  German  Ins.  Co.  v.  Title 
Guaranty  &  Trust  Co.,  99  N.  Y.  Supp.  883. 

In  the  present  case,  what  is  the  contract  of  suretyship 
into  which  the  bank's  surety  entered?  The  depository 
bond  for  f  10,000  was  executed  under  a  statute  providing: 
"For  the  security  of  the  funds  so  deposited  under  the 
provisions  of  this  article  the  county  treasurer  shall  re- 
quire all  such  depositories  to  give  bonds  for  the  safe-keep- 
ing and  payment  of  such  deposits  and  accretions  thereof, 
which  bond  shall  run  to  the  people  of  the  county  and  be  ap- 
proved by  the  county  board,  and  conditioned  that  such 
depository  shall,  at  the  end  of  each  and  every  month,  render 
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to  the  treasurer  and  county  board  a  statement  in  duplicate, 
showing  the  several  daily  balances  and  the  amounts  of 
moneys  of  the  county  held  by  it  during  the  month,  and  the 
amount  of  the  accretion  thereof,  and  how  credited. 
*  *  *  The  treasurer  shall  not  have  on  deposit  in  any 
bank  at  any  time  more  than  the  maximum  amount  of  the 
bond  given  by  said  bank  in  cases  where  the  bank  gives  a 
guaranty  bond."  Rev.  St  1913,  sec.  6662. 

The  statute  is  by  construction  a  part  of  the  depository 
bond.  Blaco  v.  State,  58  Neb.  557.  In  entering  into  the 
contract  of  suretyship,  the  surety  had  a  right  to  assume 
that  the  treasurer  would  comply  with  the  statute  and  limit 
his  deposit  to  |10,000.  The  bond  was  given  to  protect  legal 
deposits  of  county  funds  to  the  contractual  and  statutory 
maximum  of  |10,000,  and  not  as  security  for  an  illegal  de- 
posit in  excess  of  that  sum.  Both  the  surety's  liability  and 
the  debt  protected  by  the  suretyship  are  limited  to  |10,000. 
In  paying  the  amount  of  the  bond,  the  bank's  surety  not 
only  discharged  its  legal  liability,  but  also  discharged  the 
entire  debt  to  secure  which  the  bond  was  given.  The  terms 
of  the  contract  of  suretyship,  when  considered  with  the 
statute  and  with  the  public  duties  of  the  treasurer,  will 
admit  of  no  other  construction. 

After  the  bank's  surety  paid  the  county  the  bank's  debt 
in  the  sum  of  |1 0,000,  it  became  .a  creditor  of  the  bank  to 
that  extent,  and  the  county,  by  reason  of  the  treasurer's  il- 
legal overdeposit,  remained  a  creditor  in  the  sum  of  |3,189.- 
61.  The  trial  court  held  that  the  two  creditors  described 
should  share  ratably  in  the  dividends  declared  by  the 
bank's  receiver.  The  ruling  is  challenged  as  erroneous,  for 
the  reasons  that  the  treasurer,  when  the  bank  failed,  be- 
came personally  liable  to  the  county  for  the  amount  of  the 
unpaid  overdeposit;  that  the  bank's  surety  agreed  to  indem- 
nify him ;  that  the  surety  on  the  treasurer's  bond  paid  the 
countv  the  remainder  of  the  bank's  debt  for  which  the 
treasurer  was  liable,  amounting  to  ^,189.61,  and  was  thus 
subrogated  to  the  treasurer's  rights;  that  consequently 
the  bank's  surety  will  not  be  entitled  to  participate  in 


Vol.  100]  SEPTEMBER  TERM,  1916.  485 


Cole  T.  Myers. 


dividends  until  the  bank's  debt  for  which  the  treasurer  is 
liable  has  been  paid  from  the  assets  of  the  insolvent  bank. 

The  position  is  untenable.  The  treasurer's  surety  can- 
not trace  through  subrogation  to  the  treasurer  a  right  to 
dividends  superior  to  that  of  the  bank's  surety.  The 
treasurer's  compliance  with  the  statute  would  have  pre- 
vented the  bank  from  incurring  an  indebtedness  to  the 
county  in  excess  of  f  10,000.  In  that  event  the  debt  of  the 
bank  would  have  been  paid  in  full.  By  making  an  over- 
deposit  contrary  to  the  letter  of  the  law,  the  treasurer  in- 
curred a  personal  liability  to  the  county  which  otherwise 
would  have  had  no  existence.  Neither  the  treasurer  nor 
his  surety  wull  be  permitted  to  make  use  of  this  wrongful 
act  to  establish  a  right  to  dividends  superior  to  that  of  the 
bank's  surety. 

Under  the  conditions  outlined,  the  further  point  that 
the  treasurer's  surety,  by  asserting  rights  of  the  county, 
can  prevent  the  bank's  surety  from  sharing  ratably  in  the 
dividends  does  not  seem  to  be  well  taken.  The  reason  for 
the  rule  that  a  surety  is  not  entitled  to  subrogation  until 
the  debt  of  the  principal  has  been  paid  in  full  does  not  apply 
to  the  facts  in  the  present  case.  The  bank's  surety  paid 
the  entire  debt  for  which  the  depository  bond  was  given  as 
security.  If  injury  to  the  county  would  result  from  per- 
mitting the  bank's  surety  to  share  the  dividend,  the 
county's  loss  would  not  grow  out  of  the  debt  secured  by  the 
depository  bond.  Such  loss,  if  any,  would  be  traceable  to 
the  illegal  conduct  of  the  treasurer  in  making  deposits  in 
excess  of  the  penalty  named  in  the  depository  bond.  For 
this  wrongful  act  on  the  part  of  the  treasurer,  neither  the 
bank's  surety  nor  the  county  is  in  anywise  responsible. 
If  the  treasurer  had  complied  with  the  law,  the  principal's 
debt  would  be  paid  in  full  and  the  right  of  the  bank's  surety 
to  subrogation  would  be  unassailable.  In  that  event  the 
ultimate  loss  of  the  bank's  surety  would  be  less  than  the 
maximum  amount  for  which  the  depository  bond  was  given. 
To  deny  or  postpone  subrogation  because  the  treasurer  for 
whose  wrongful  act  the  bank's  surety  was  not  responsible, 
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made  overdeposits  in  violation  of  law  would  extend  the 
liability  of  the  bank's  surety  beyond  that  created  by  the 
contract  of  suretyship.  In  respect  to  the  dividends,  there- 
fore, the  bank's  surety  and  the  treasurer's  surety  are  as- 
serting claims  of  equal  rank.  This  conclusion  results  in 
the  affirmance  of  the  judgment  of  the  district  court. 

Affiumbd. 
Sedgwick  and  Hamer^  JJ.,  not  sitting. 


John  A.    Bentley,    appellee,    v.    George    W.    Space, 

APPELLANT. 

Filed  December  9,  1916.    No.  18942. 

Specific  Performance:  Misleading  Statements.  A  court  of  equity  may 
refuse  to  decree  specific  performance  of  a  contract  for  the  sale  of 
land  at  the  instance  of  the  vendor,  where  he  has  misled  the  vendee 
as  to  the  quantity  to  he  conveyed,  even  though  he  acted  innocenUy 
in  so  doing. 

Appeal  from  the  district  court  for  Cheyenne  county: 
Hanson  M.  Grimes,  Judge.    Reversed,  with  directions. 

C.  Petrols  Pete)  son,  R,  W.  Devoe  and  J.  M.  Swensofiy  for 
appellant. 

W.  P.  Miles  and  J.  L.  Mcintosh,  contra. 

Fawcett,  J. 

From  a  decree  of  the  district  court  for  Cheyenne  county, 
awarding  plaintiff  a  decree  for  the  specific  performance  of 
a  contract  for  the  sale  of  land  in  that  county,  defendant 
appeals. 
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The  written  agreement  entered  into  between  the  parties, 
dated  October  23,  1913,  recited  the  sale  by  plaintiff  to  de- 
fendant ofthe  north  half  of  section  7,  township  15,  range 
48,  west  of  the  sixth  P.  M.,  in  Cheyenne  county,  "contain- 
ing 320  acres,  more  or  less,  according  to  the  government 
survey  thereof."    The  consideration  expressed  in  the  agree- 
ment was  |7,360,  payable  |500  cash,  |3,860  on  or  before 
March  1,  1914,  remainder  of  |3,000  on  or  before  five  years, 
with  interest  at  6  per  cent,  per  annum,  to  be  secured  by 
first  mortgage  on  the  land.    The  |500  was  paid  by  defend- 
ant at  the  time  of  the  execution  of  the  agreement.    When 
March  1, 1914,  arrived,  it  was  learned  that  the  tract  of  land 
did  not  contain  320  acres,  but  was  24.2  acres  short.    Upon 
learning  this  fact,  defendant  refused  to  take  the  land,  and 
this  suit  was  instituted.    The  petition  is  in  the  usual  form. 
The  answer  alleged  that  defendant  purchased  the  land  on 
the  representation  of  plaintiff  that  it  contained  320  acres ; 
that  he  would  not  have  purchased  it,  nor  have  entered  into 
the  contract,  if  he  had  known  that  it  contained  a  less  num- 
ber of  acres  than  320;    and  by  cross-petition  defendant 
asked  for  a  return  of  the  |500  which  he  had  paid,  together 
with  interest  from  the  date  of  payment.    The  answer  fur- 
ther alleged  that  plaintiff  represented  to  him  that  the  tract 
of  land  contained  320  acres,  for  which  he  agreed  to  pay 
$23  an  acre;  and  that  the  consideration  of  |7,360  was  as- 
certained by  multiplying  320   (acres)   by  23   (dollars  an 
acre).     In  his  answer  to  the  cross-petition  of  defendant, 
plaintiff    denied    that    he  made  any  representations  to  de- 
fendant as  to  the  acreage;  and  alleged  that  at  the  time  he 
made   the  sale  he  was  not  aware  that  the  half  section  involv- 
ed was  short ;  that  the  land  was  sold  by  him  to  defendant  as 
a  half  section  of  320  acres,  more  or  less ;  that  the  tract  was 
sold  for  the  specific  sum  of  |7,360 ;  and  set  out  other  mat- 
ters which  need  not  be  considered.     The  reply  to  this 
answer  was  a  general  denial. 

The  evidence  shows  without  dispute  that  the  gross  sum 
of  the  consideration  w  as  ascertained  in  the  manner  alleged 
by  defendant.    Defendant  testified  in  his  own  behalf  that 
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on  the  day  plaintiff  showed  him  the  land  in  controversy  he 
first  showed  him  two  or  more  other  tracts,  one  of  which 
tracts  contained  160  acres ;  that  he  told  plaintiff  "it  wasn't 
enough,  and  he  said  he  thought  he  could  get  me  the  80  ad- 
joining it,  and  I  told  him  I  didn't  want  less  than  320  acres, 
because  I  had  two  sons  and  I  wanted  to  give  them  a  farm 
of  160  acres  each;"  that  plaintiff  then  said  he  had  320 
acres  northeast  of  town,  which  he  would  sell  at  |23  an 
acre.  He  further  testified  that  prior  to  reaching  the  land 
in  controversy  plaintiff  stated  to  him  "that  there  were  320 
acres  in  it."  Plaintiff  took  the  stand  on  rebuttal,  but  made 
no  attempt  to  deny  this  testimony  given  by  defendant 
It  stands,  therefore,  established  without  dispute  that  plain- 
tiff knew  defendant  was  seeking  to  purchase  a  tract  of  land 
containing  320  acres,  for  the  purpose  of  giving  two  sons  a 
farm  of  160  acres,  each.  It  is  conceded  by  the  parties  that 
neither  of  them  knew  at  the  time  the  agreement  was  entered 
into  that  they  were  dealing  with  a  short  half-section  of 
land.  The  trial  court  found  "that  the  consideration  agreed 
upon,  for  said  sale,  was  |23  an  acre,"  and  that  both  parties 
supposed  that  the  tract  contained  approximately  320  acres, 
when  in  fact  it  contained  only  295.8  acres.  On  these  find- 
ings the  court  adjudged  that  defendant  was  not  entitled  to 
avoid  the  contract,  but  must  take  and  pay  for  the  295.8 
acres  at  the  agreed  price  of  f23  an  acre;  that  after  de- 
ducting the  price  of  the  24.2  acres,  at  f  23  an  acre,  defendant 
should  specifically  perform  the  contract  for  the  reduced 
gross  consideration  within  60  days  from  the  date  of  the 
decree,  and  refused  defendant  relief  under  his  cross-peti- 
tion. 

We  think  the  district  court  erred.  The  evidence  of  de- 
fendant shows  that  he  would  not  have  entered  into  the  con- 
tract had  he  known  that  the  tract  contained  onlv  295.8 
acres.  While  it  may  be  conceded  that  a  court  of  equity 
will  compel  specific  performance  of  a  contract  which 
the  parties  intended  to  make,  but  which,  through  their 
mutual  mistake,  is  not  the  one  actually  made,  it  will 
not  compel    performance    of  a    contract    materially  dif- 
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ferent  from  the  one  which  they  both  intended  to  make. 
That  would  be  to  make  a  new  contract  for  the  par- 
ties, and  one  which  one  of  them  at  least  never  intend- 
ed to  make.  In  other  words,  a  court  of  equity  will  not 
grant  its  aflBrmative  remedy  to  compel  the  defendant  to 
perform  a  contract  which  he  did  not  intend  to  make,  or 
which  he  would  not  have  entered  into  had  its  true  effect 
been  understood;  nor  will  specific  performance  of  a  con- 
tract for  the  sale  of  land  be  decreed  at  the  instance  of  the 
vendor,  where  he  has  misled  the  vendee  as  to  the  quantity 
to  be  conveyed,  even  though  he  acted  innocently  in  so  doing. 
Pomeroy,  Specific  Performance  of  Contracts  (2d  ed.)  sec. 
250;  2  Pomeroy,  Equity  Jurisprudence  (3d  ed.)  sec.  860; 
2  Story,  Equity  Jurisprudence  (13th  ed.)  sees.  769,  770. 

In  2  Warvelle,  Vendors  (2d  ed.)  sec.  74&,  it  is  held: 
"It  is  beyond  dispute  that  a  purchaser  is  entitled  to  all 
that  he  bargains  for,  and  is  under  no  obligation  to  accept 
a  part  or  to  accept  compensation  or  abatement,  hence,  if 
he  contracts  for  the  purchase  of  land  of  defined  area  or 
specified  quantity,  he  is  under  no  obligation  to  complete  the 
contract  if  the  vendor  is  unable  to  convey  all  that  the  agree- 
ment calls  for." 

In  Allen  v.  Kirk,  219  Pa.  St.  574,  it  is  said:  "It  is  un- 
gracious to  ask  that  the  appellees  be  compelled  to  take  that 
which,  under  a  further  unchallenged  finding  of  the  court, 
they  would  not  have  agreed  to  take  if  they  had  known  its 
real  dimensions.  ♦  ♦  »  The  learned  judge  below  cited 
authorities  to  support  his  correct  conclusion  that  the  bill 
ought  to  be  dismissed,  but  he  needed  none.  The  equities 
were  all  with  the  appellees.  The  appellant,  who  sought  re- 
lief, came  into  court  with  none.  He  had  innocently  and  un- 
intentionally, as  found  by  the  court,  misled  the  parties 
with  whom  he  contracted,  but  out  of  their  mistake,  so 
induced,  no  contract  arose  which  equity  would  enforce." 

In  2  Warvelle,  Vendors  (2d  ed.)  sec.  749,  it  is  said:  "If 
the  vendor  cannot  make  out  a  title  as  to  part  of  the  subject- 
matter,  or  in  case  of  a  deficiency  in  the  quantity  of  the 
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land,  equity  will  not  compel  the  vendee  to  perform  the  con- 
tract even  in  part." 

In  Flynn  v.  Finch,  137  la.  378,  it  is  held :  "Deceit  in 
representing  the  area  of  land  need  not  be  shown  to  justify 
denial  of  specific  performance  of  a  contract  to  convey; 
innocent  misrepresentation  to  a  substantial  extent,  which 
induced  the  making  of  the  contract,  is  sufficient  to  defeat 
such  relief  at  the  suit  of  the  party  making  the  representa- 
tions.   Evidence  held  to  show  misrepresentation." 

In  Gurley  v.  Hiteshne,  5  Gill  (Md.)  217,  it  is  said:  "A 
court  of  equity,  professing  as  it  does  to  lend  its  aid  exclu- 
sively to  cases  in  which  a  claim  can  be  conscientiously  en- 
forced, will  never  coerce  the  specific  performance  of  a  con- 
tract for  a  party  who  has  not  acted  fairly,  openly  and  with- 
out suppression  of  any  important  fact,  or  the  expression  of 
any  falsehood.  Whether  with  a  fraudulent  design  or  in- 
nocently, yet  if  a  false  impression  has  been  conveyed  and 
made  the  basis  of  the  contract,  this  extraordinary  juris- 
diction of  the  court  will  not  be  exercised  by  coercing  a 
specific  performance." 

Our  own  cases  are  in  harmony  with  these  authorities. 
Stanton  v,  Driffkorn,  83  Neb.  36,  and  other  Nebraska 
cases  therein  cited. 

While  authorities  may  be  found  which  seem  to  point  the 
other  way,  we  think  the  authorities  cited  clearly  state  the 
correct  rule  applicable  to  the  facts  in  the  case  we  are  now 
considering.  Defendant  thought  he  was  purchasing  320 
acres  of  land.  He  was  warranted  in  thinking  so  because 
the  plaintiff  stated  that  it  contained  that  number  of  acres. 
He  agreed  to  pay  |23  an  acre  for  that  number  of  acres, 
and  signed  an  agreement  for  the  gross  consideration,  ascer- 
tained by  multiplying  the  number  of  acres  which  the  tract 
was  represented  to  contain  by  the  price  per  acre  agreed 
upon.  Upon  learning  that  the  tract  contained  many  acres 
short  of  the  number  represented,  he  declined  to  proceed 
with  the  contract.  He  was  justified  in  so  doing,  and,  having 
paid  f  500  upon  the  contract  in  reliance  upon  the  represen- 
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tations  so  made^  he  is  entitled  to  have  that  money  repaid 
to  him. 

It  is  claimed  by  plaintifF  that  after  the  parties  had  ascer- 
tained that  the  land  was  short  they  had  a  conversation  in 
relation  thereto,  in  which  he  first  offered  to  allow  defendant 
a  credit  of  |200  if  he  wonld  proceed  with  the  contract,  and 
then  offered  to  throw  off  half  of  the  acreage  that  was  short, 
at  the  rate  of  f23  an  acre;   that  in  a  subsequent  conver- 
sation he  told  defendant  that  he  would  throw  off  the  entire 
shortage  in  acreage.     He  did  not  testify  that  defendant 
accepted  this  offer.     The  fact  that  defendant  did  not  at 
that  time  consent  to  take  the  land  if  the  price  of  the  24.2 
acres  were  deducted  and  the  failure  of  the  plaintiff  to 
testify  that  he  did  so  agree  are  shown  by  plaintiff's  al- 
l^ations  in  his  answer  to  defendant's  cross-petition,  in 
which  he  alleges  that  the  first  time  he  became  aware  that 
defendant  was  dissatisfied  with  the  deal  was  about  March  4 
or  5,  when  defendant  told  him  that  he  did  not  know  the  land 
was  short  in  acreage;   that  "plaintiff  told  defendant  that 
he  was  selling  the  land  to  him,  just  as  he  bought  it  him- 
self, and  that  he  did  not  know  the  half-section  was  short, 
and  said  to  defendant  that  under  the  conditions  he  was 
willing  to  make  a  reduction'in  the  consideration  for  said 
land  equal  to  one-half  the  short  acreage,  but  that  he  thought 
the  defendant  ought  also  to  stand  for  one-half  the  shortage, 
and  that  the  defendant  then  told  plaintiff  that  he  would  see 
him  again  with  reference  to  it,  and  the  defendant  did  come 
around  to  see  the  plaintiff  about  the  shortage  of  acreage, 
and  the  plaintiff  then  said  to  the  defendant  that  he  would 
be  willing  to  throw  off  an  amount  of  the  consideration  for 
the  purchase  of  said  tract  equal  to  the  amount  of  said 
short  acreage  multiplied  by  the  price  per  acre  of  said  land, 
just  the  same  as  though  there  were  320  full  acres  in  it, 
which  would  be  about  |560,  and  that  the  defendant  then 
said  he  would  be  around  again,  and  that  plaintiff  thought 
there  would  be  no  other  complaint,  and  that  the  deal  w  ould 
be  finished  according  to  contract."    It  appears,  therefore, 
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from  plaintiflf's  own  allegations  that  when  he  wired  to  his 
vendor  for  a  deed  he  did  so  without  any  agreement  on  the 
part  of  defendant  to  accept  it,  and  that  he  sent  his  wire 
indulging  in  the  mere  "thought  there  would  be  no  other 
complaint,  and  that  the  deal  would  be  finished  according 
to  contract." 

We  are  unable  to  discover  any  theory  upon  which  plain- 
tiflf  should  be  permitted  to  recover.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  plain tifif's  suit  for  want  of  equity,  and 
to  enter  judgment  in  favor  of  defendant  upon  his  cross- 
petition,  as  prayed  therein. 

Reversed. 
MoRRissEY,  0.  J.,  and  Sedgwick  and  Hamer^  JJ.,  dissent. 


Henry  N.  Wiese  et  al.,  appellants,  v.  City  op  South 

Omaha  et  al.,  appellees. 

Filed  December  9,  1916.    No.  18964. 

1.  Municipal  Corporations:  Street  Improvements:  Void  Assessment: 
Re-assessment.  Where  a  statute  provides  that,  if  an  assessment  for 
a  local  improvement  shall  be  declared  void  on  the  ground  that  the 
proceedings  of  the  city  council  were  "defective.  Irregular  or  void, 
including  among  other  things  the  want  of  Jurisdiction/'  the  city 
council  may  make  a  new  assessment  upon  lands  benefited  by  the 
improvement,  except  where  the  first  assessment  was  made  "for  an 
unauthorized  purpose/'  or  there  was  "an  entire  and  complete  want 
of  authority  in  the  council  to  proceed  in  the  premises."  And  such 
new  assessment  may  be  made  where  the  first  assessment  has  been 
adjudged  void  by  the  courts  on  the  ground  that  the  ordinance  cre- 
ating the  improvement  district  failed  to  properly  define  the  limits 
of  the  district.    Rev.  St.  1913,  sec.  4748. 

2.  :  :  :  Statutory  Provisions:  Constitution- 
ality. The  provisions  of  the  South  Omaha  charter  in  1905  did  not 
authorize  the  city  council  to  assess  lands  benefited  by  a  local  im- 
provement in  excess  of  the  benefits,  and  was  not  unconstitutional 
as  taking  property  without  due  process  of  law.  Comp.  St.  1905,  eh. 
13,  art.  II,  sec.  128,  subds.  IV,  XVIII. 

3.  Statutes:  Repeal  and  Rk-enactment.  "It  is  a  settled  rule  of  con- 
struction in  this  state  that  a  simultaneous  repeal  and  re-enactment 
of  a  statute  or  section  thereof,  in  terms  or  in  substance,  is  a  mere 
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afflnnance  of  the  original  and  not  a  repeal  thereof  in  the  strict 
or  constitutional  sense  of  the  word."    Bteriberg  v.  State,  50  Neh.  127. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.  Affirmed. 

A.  H.  Murdoch  and  Arthur  C.  Pancoast,  for  appellants. 

John  A.  RinCj  W.  0.  Lambert  and  Murphy  &  Winters^ 
contra. 

Fawcett,  J. 

This  is  an  action  by  plaintiffs  to  enjoin  the  collection  of 
and  to  cancel  special  assessments  levied  against  their  prop- 
erty in  South  Omaha  for  the  grading  of  a  portion  of  K 
street.  From  a  judgment  dismissing  the  action,  plaintiffs 
have  appealed. 

Proceedings  were  instituted  in  1905  for  the  grading  of  a 
portion  of  K  street  and  assessments  were  levied  against 
property  benefited.  In  an  action  by  the  present  plaintiffs 
and  others,  the  assessment  w^as  declared  void  on  the  ground 
that  the  city  council  was  without  jurisdiction  to  make  the 
assessment  since  the  ordinance  creating  the  improvement 
district  failed  to  properly  define  the  limits  of  the  district. 
Wiese  v.  City  of  South  Omaha,  85  Neb.  844.  Thereafter 
the  city  council  passed  an  ordinance  for  the  creation  of  an 
improvement  district  in  which  the  grading  had  been  done, 
and  another  ordinance  for  the  assessment  of  benefits.  The 
assessment  was  made  under  authority  of  the  following 
statutory  provision :  "Whenever  an  assessment  for  any  of 
the  improvements  provided  for  herein  or  for  any  local  im- 
provement which  has  been  heretofore  made,  or  which  here- 
after may  be  made,  is  void  or  has  been,  or  may  be,  declared 
void,  or  its  enforcement  under  the  laws  of  this  state  or  the 
charters  of  cities  of  this  class  is  not  possible  or  is  refused, 
or  for  any  other  cause  the  same  is  void  or  may  be  declared 
void  by  any  court,  either  directly  or  by  virtue  of  any  de- 
cision of  such  court,  the  mayor  and  council  of  such  city 
shall,  by  ordinance,  order  and  make  a  new  assessment  or 
re-assessment  upon  the  lots,  blocks,  land  and  parcels  of 
lands  which  have  been  or  will  be  benefited  by  such  local 


494  NEBRASKA  REPORTS.  [Vol.  100 

Wiese  v.  City  of  South  Omaha. 

improvements,  it  being  the  true  intent  and  meaning  of 
this  chapter  to  make  the  cost  and  expense  of  all  local  im- 
provements payable  by  the  real  estate  benefited  to  the  ex- 
tent of  the  improvements  by  the  same,  either  by  reason  of 
the  first  assessment  or  re-assessment  therefor,  and  not- 
withstanding the  proceedings  of  the  mayor  and  council, 
or  of  any  of  the  officers  of  the  city,  may  be  found  to  be 
defective,  irregular  or  void,  including  among  other  things 
the  want  of  jurisdiction,  and  the  city  council  or  such 
officer  to  proceed  in  the  premises,  as  well  as  oth^r  defects, 
except  where  such  assssments  may  be  made  for  an  unau- 
thorized purpose,  or  there  is  an  entire  and  complete  want 
of  authority  in  the  council  to  proceed  in  the  premises." 
Rev.  St  1913,  sec.  4748. 

Plaintiffs  contend  that  the  section  quoted  does  not  au- 
thorize a  re-assessment  under  the  circumstances  of  this 
case.  Does  the  statute  authorize  a  re-assessment  where 
the  original  assessment  has  been  declared  void  on  the 
ground  that  the  ordinance  creating  the  improvement  dis- 
trict failed  to  properly  define  the  limits  thereof?  It  is  the 
contention  of  plaintiffs  that  in  such  a  case  there  is  an  "en- 
tire and  complete  want  of  authority  in  the  city  council  to 
proceed  in  the  premises,"  and  for  that  reason  a  re-assess- 
ment was  not  authorized.  In  the  former  opinion  it  was 
held  that  failure  of  the  ordinance  to  properly  define  the 
limits  of  the  district  rendered  the  assessment  void  for  want 
of  jurisdiction.  In  one  sense,  want  of  jurisdiction  is  "want 
of  authority  in  the  city  council  to  proceed  in  the  premises." 
The  statute,  however,  provides  that  re-assessments  may  be 
made  though  the  proceedings  may  be  found  to  be  void  for 
"the  want  of  jurisdiction."  Without  attempting  a  defini- 
tion, it  may  be  said  that  the  city  council  did  not  proceed 
with  "entire  and  complete  want  of  authority"  merely  be- 
cause the  ordinance  creating  the  improvement  district  did 
not  properly  define  the  limits  thereof.  The  proceedings 
of  the  city  council  were  based  upon  a  petition  filed  with 
the  city  clerk  which  was  signed  by  owners  representing 
a  majority  of  the  taxable  feet  front  upon  the  street  to  be 
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improved.  The  city  council  did  not  proceed  with  ^'entire 
and  complete  want  of  authority^'  within  the  meaning  of 
that  term  as  used  in  the  section  quoted. 

Is  the  re-assessment  statute  unconstitutional  as  contend- 
ed by  plaintiffs?  The  powder  of  the  legislature  to  authorize 
a  re-assessment,  in  case  the  first  assessment  has  been  de- 
clared invalid  for  failure  to  comply  with  provisions  which 
the  legislature  might  in  the  first  instance  have  dispensed 
with,  is  generally  upheld.  Spencer  v.  Merchant,  125  U.  S. 
345;  City  of  Seattle  v.  Kelleh^r,  195  U.  S.  351;  Lombard 
V.  West  Chicago  Park  Commissioners,  181  U.  S.  33;  West 
Chicago  Park  Commissioners  v.  Farher,  171  111.  146 ;  Mayor 
(&  City  Council  of  Baltimore  v,  IHman,  79  Md.  469;  War- 
ren V.  Street  Commissioners ,  187  Mass.  290;  State  v.  Dis- 
trict Court  of  Bliie  Earth  County,  102  Minn.  482 ;  Jones  v. 
Town  of  Tonairanda,  158  N.  Y.  438;  Frederick  v.  City  of 
Seattle,  13  Wash.  428 ;  Sanderson  v.  Herman,  108  Wis.  662 ; 
Schintgen  v.  City  of  La  Crosse,  117  Wis.  158.  The  first 
assessment  was  declared  void  for  failure  of  the  ordinance 
creating  the  improvement  district  to  properly  define  its 
limits.  The  legislature  might  have  authorized  the  city 
council  on  its  own  initiative  to  improve  the  street  and, 
after  the  improvement  had  been  conrpleted,  to  create  an 
improvement  district  and  provide  for  the  assessment  of  the 
property  benefited,  if  notice  thereof  and  opportunity  were 
given  to  property  owners  to  be  heard  upon  the  assessment. 
Londoner  v.  City  and  County  of  Denver,  210  U.  S.  373; 
Hoopes  V,  City  of  Omaha,  99  Neb.  460.  The  legislature 
has  provided  that  by  a  re-assessment  the  failure  of  the 
city  council  to  comply  with  dispensable  requirements 
may  be  corrected.  Property  owners  who  have  been  bene- 
fited by  an  improvement  and  who  have  been  given  an 
opportunity  to  be  heard  upon  the  assessment  of  the  bene- 
fits are  not  deprived  of  any "  constitutional  rights  by  a 
re-assessment.  Plaintiffs  contend,  however,  that  the  judg- 
ment of  this  court  declaring  the  first  assessment  void 
cannot  be  overruled  or  annulled  by  a  re-assessment,  and 
cite  McManus  v.  Eornaday,  124  la.  267.     The  case  may 
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be  distinguished.  The  first  action  in  Iowa  was  brought 
upon  a  tax  certificate  issued  by  the  city  to  the  plain- 
tiff. In  that  suit  the  court  held  that  the  tax  certificate 
was  void  and  uncollectible.  Subsequently,  the  legis- 
lature passed  an  act  legalizing  the  action  of  the  city  in 
making  the  improvement.  A  second  action  was  brought 
"by  the  same  plaintiff  against  the  same  defendant  upon  the 
same  certificate,  and  for  a  recovery  of  the  same  tax."  Mc- 
Manus  v.  Horiiaday,  124  la.  267,  273.  The  second  suit  does 
not  appear  to  have  been  based  on  a  new  certificate  issued 
after  a  re-assessment  had  been  made.  If  this  had  been 
done  a  recovery  would  have  been  sustained.  Tuttle  v.  Polk 
&  Eubbell,  84  la.  12. 

It  is  also  contended  that  the  statute  under  which  the  im- 
provement was  ordered  is  unconstitutional.  Comp.  St. 
1905,  ch.  13,  art.  II,  sec.  128,  subds.  Ill,  IV.  The  argument 
is  that  the  statute  provided  that  the  entire  cost  of  the  im- 
provement should  be  assessed  against  property  owners 
within  the  district  though  in  excess  of  the  benefits  derived 
from  such  improvement.  Schneider  v.  Plum,  86  Neb.  129 ; 
Cain  V.  City  of  Omaha,  42  Neb.  120.  A  fair  reading  of  the 
statute  does  not  sustain  this  contention.  The  statute  pro- 
vided that  special  taxes  to  cover  the  cost  of  the  improve- 
ment should  be  assessed  on  all  lots  "to  the  extent  of  the 
special  benefit  to  such  lots."  Comp.  St.  1905,  ch.  13,  art.  II, 
sec.  128,  subd.  XVIII.  Subdivision  XXVII  declared  it  to 
be  "the  true  intent  and  meaning  of  this  act  to  make  the  cost 
and  expense  of  all  local  improvements  payable  by  the  real 
estate  benefited  to  the  extent  of  the  improvements  by  the 
same." 

It  is  further  contended  that  the  act  of  1905,  under  which 
the  improvements  were  made,  was  repealed  in  1907,  and 
that  there  was  no  saving  clause.  The  answer  to  this  is: 
The  act  of  1907  was,  in  substance  and  substantially,  in 
terms  a  re-enactment  of  the  act  of  1905,  and  hence  was  not 
a  repeal  in  the  strict  or  constitutional  sense  of  the  word. 
Btenherg  v.  State,  50  Neb.  127. 

Affirmed. 
EoSB,  J.,  not  sitting. 
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Pearl  R.  Beady,  appellant,  v.  State  Insurance  C!om- 

pany,  appellee. 

Filed  Dbcembbb  9,  1916.     No.  19014. 

1.  Election  of  Bemedlee.  One  who  has  voluntarily  chosen  an  appro- 
priate legal  remedy  and  obtained  full  satlfifaction  therefor,  with 
knowledge  of  the  facts  and  of  his  rights,  will  not  ordinarily  be 
allowed  to  afterwards  resort  to  an  inconsistent  remedy  involving  a 
contradiction  of  the  grounds  upon  which  he  before  proceeded. 

2.  Insurance:  Dsbtbuction  of  PROPEmrr:  Election  of  Remedies. 
Where  the  owner  of  a  building  obtains  separate  policies  of  Insur- 
ance thereon,  one  covering  loss  or  damage  by  fire  or  lightning,  and 
the  other  by  wind  or  tornado,  and  the  building  is  wholly  destroyed, 

« 

partly  by  fire  and  partly  by  tornado,  the  amount  written  in  one 
policy  cannot  be  recovered  under  the  provisions  of  the  valued 
policy  law  on  the  ground  that  the  building  was  wholly  destroyed  by 
the  elements  therein  insured  against,  when  it  appears  that  the  as- 
sured has  demanded  and  obtained  payment  of  the  full  sum  written 
in  the  other  polity  upon  the  claim  that  such  building  was  wholly 
destroyed  by  the  elements  therein  insured  against.  Such  claims 
being  clearly  antagonistic  to  each  other,  the  election  to  pursue  the 
remedy  under  one  will  be  held  to  be  a  bar  to  the  other. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.  Affirmed, 

/.  J.  Dunn  and  T.  E.  Brady,  for  appellant 

Stout,  Rose  &  Wells,  contra. 

Fawcett,  J. 

On  the  evening  of  Easter  Sunday,  March  23,  1913,  plain- 
tilBF's  dwelling-house  was  completely  destroyed,  partly  by 
the  terrible  tornado  which  swept  through  the  city  of  Omaha 
about  6  o'clock  that  evening,  and  partly  by  fire.  On  Feb- 
ruary 14,  preceding  the  fire,  plaintiff  obtained  from  de- 
fendant a  policy  of  insurance  in  the  sum  of  |2,000,  insuring 
her  building  against  loss  or  damage  by  fire  or  lightning. 
At  the  same  time,  and  as  a  part  of  the  same  transaction, 
but  for  a  separate  agreed  consideration,  defendant  also 

100    Neb.~32 
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issued  to  plaintiff  a  separate  policy  for  the  same  amount, 
viz.,  12,000,  covering  the  same  property  against  loss  by 
tornado.  Two  days  after  the  destruction  of  the  building 
plaintiff  executed  and  delivered  to  defendant  sworn  proofs 
of  loss  under  the  tornado  policy,  in  which  proofs  she  stated : 
"The  total  insurance  on  said  property,  or  any  part  thereof, 
at  the  time  of  the  tornado,  including  the  above  mentioned 
policy,  was  two  thousand  dollars,  and  no  more."  She  also 
stated  in  the  affidavit  that  the  "sound  value"  of  the  build- 
ing was  f3,500 ;  that  the  ''total  loss"  thereof  was  |3,500 ; 
that  the  "total  insurance"  on  the  building  was  f 2,000; 
that  the  "amount  named  in  this  policy"  was  |2,000;  and 
that  she  "claimed  under  this  policy"  |2,000.  Two  days 
later,  on  March  27,  the  defendant  paid  the  amount  thus 
claimed  in  full.  On  the  8th  day  of  November  following 
she  instituted  the  present  action,  to  recover  the  amount 
stated  in  the  fire  insurance  policy,  above  referred  to.  At 
the  conclusion  of  the  trial  the  district  court  directed  a 
verdict  for  defendant.    Plaintiff  appeals. 

The  errors  assigned  are :  that  the  court  should  not  have 
directed  a  verdict  for  defendant;  that  the  verdict  is  con- 
trary to  law,  and  not  sustained  by  the  evidence,  but  is  con- 
trary thereto.  The  petition  is  in  the  usual  form.  The 
answer  denies  generally  all  allegations  of  the  petition, 
except  as  to  the  corporate  capacity  of  defendant  and  the 
issuance  of  the  policy  sued  upon,  and  pleads,  specifically : 
(1)  That  by  the  terms  of  the  policy  it  was  provided  that, 
"if  a  building  or  any  part  thereof  fall,  except  as  the  result 
of  fire,  all  insurance  by  this  policy  on  such  building  or  its 
contents  shall  immediately  cease;"  that  the  building  was 
blown  down  and  destroyed  by  tornado,  so  that  it  fell,  not 
as  the  result  of  any  fire  or  lightning,  but  solely  as  the  re- 
sult of  wind  and  tornado;  that  there  was  no  loss  or  dam- 
age to  the  building  by  fire  or  lightning  prior  to  the  time  it 
fell  as  a  result  of  the  tornado;  that  the  liability  of  the  de- 
fendant, under  the  terms  of  the  policy,  immediately  ceased 
the  moment  the  building  fell  as  the  result  of  the  tornado; 
and  (2)  that,  concurrently  with  the  execution  of  the  fire 


Vol.  100]  SEPTEMBER  TERM,  1916.  499 


Brady  y.  State  Ins.  Co. 


policy,  and  for  a  like  term  and  amount,  and  upon  the  same 
property,  defendant  issued  to  plaintiff  a  tornado  policy;  . 
that  on  March  23  the  house  was  totally  destroyed  by  wind 
and  tornado.  The  answer  also  sets  out  the  presentation  of 
sworn  proofs  of  loss  under  the  tornado  policy  and  settle- 
ment as  above  set  forth,  and  alleges  that  by  reason  of  the 
premises  plaintiff  is  "barred  and  estopped  from  claiming 
that  the  said  dwelling-house  was  not  totally  destroyed  by 
tornado  and  wind,  and  from  claiming  that  the  same  was 
destroyed  or  damaged  by  fire  or  lightning." 

Plaintiff  testified  that  on  the  evening  in  question  she 
was  on  the  back  porch  of  the  house,  and  saw  the  tornado 
approaching  at  a  distance  of  about  a  block,  and  then  ob- 
served flames,  from  4  to  6  or  7  inches  long,  in  a  number  of 
places  along  the  roof  of  the  porch,  where  the  electric  wires 
were  filstened;  that  the  tornado  struck  the  house  (which 
must  have  been  practically  immediately),  moving  it  bodily 
about  10  or  12  feet  north  and  a  little  to  the  west,  where  it 
stood  partly  on  the  foundation  and  partly  off  the  foun- 
dation, leaning  a  little  because  of  the  slope  of  the  ground ; 
that,  when  the  storm  had  passed,  the  house  was  standing 
apparently  in  good  shape,  except  as  described,  and  except 
the  front  porch,  which  was  somewhat  dilapidated,  and 
possibly  some  windows  broken ;  that  the  fire  had  increased 
in  the  meantime,  and  could  be  seen  at  the  back  of  the  house 
by  looking  through  the  front  windows ;  that  the  house  con- 
tinued to  burn  with  more  or  less  force,  depending  upon  how 
hard  it  rained;  that,  when  she  left  there  at  the  end  of 
that  time,  the  house  was  still  standing,  but  burning  gen- 
erally all  over ;  that,  when  she  next  saw  the  place,  the  fol- 
lowing day,  the  house  had  been  entirely  burned  and  nothing 
but  ashes  and  noncombustible  portions  of  the  house  and 
furniture  remained  on  the  former  site  of  the  house. 

Richard  Brady  (plaintiff's  son)  testified  that,  as  soon 
as  he  reached  the  cellar,  the  house  moved  from  over  them 
and  the  south  and  west  foundation  walls  of  cement  fell  in 
on  top  of  them;  that,  as  soon  as  the  storm  passed,  he 
climbed  out  from  under  the  debris  and  out  of  the  cellar; 
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that  the  house  had  been  moved  about  10  or  12  feet  north 
and  a  little  to  the  west;  that  it  tilted  a  little  on  the  foun- 
dation because  of  the  slope  of  the  ground ;  that  the  roof  was 
still  on  the  house  and  the  house  intact,  except  the  front 
porch,  which  was  somewhat  damaged ;  that  he  did  not  go 
into  the  house,  but  could  see  things  inside,  which  appeared 
to  be  all  right;  that  the  house  was  on  fire  generally;  that 
w  hen  he  left  the  house  it  was  still  blazing,  most  of  it 
standing,  except  the  back  wall;  that  the  next  morning 
nothing  was  left  but  ashes  and  pieces  of  iron  and  portions 
of  some  bedsteads. 

R.  H.  Randall  (plaintiff's  father)  testified  that  he  was 
a  carpenter  and  contractor;  that  he  built  the  house  for 
plaintiff  four  years  before  the  tornado,  and  described  the 
character  of  the  hous6.  He  testified  that  it  would  cost 
from  13,000  to  f 3,600  to  construct  one  like  it;  that  after 
the  tornado  had  passed  all  of  the  north  side  of  the  west 
gable  of  the  house  was  burning  rapidly  and  flames  were 
coming  out  of  the  roof  in  several  places;  that  the  house 
seemed  to  be  in  good  condition,  the  roof  and  sides  all  there, 
but  the  roof  of  the  porch  seemed  to  be  gone,  and  the  house 
was  tilted  some  because  of  the  slope  of  the  ground;  that 
the  sides  of  the  house  were  all  right,  except  leaning  over; 
that  it  continued  to  burn  until  past  midnight,  when  it 
was  all  burned  up. 

This  is  substantially  all  of  the  evidence  that  w^as  given 
as  to  the  condition  of  the  house  immediately  before  and 
immediately  after  it  was  struck  by  the  tornado.  Taking 
this  testimony  as  true,  it  clearly  establishes  that  but  little 
damage  was  done  to  the  house  by  the  tornado,  and  that  its 
total  destruction  was  due  to  fire.  In  the  light  of  this 
testimony,  if  there  had  been  no  fire  the  loss  which  defen- 
dant would  have  been  compelled  to  pay,  by  reason  of  the 
tornado,  would  have  been  a  nominal  amount  as  compared 
with  the  amount  of  the  insurance.  Under  this  testimony, 
the  defendant  would  not  have  been  liable  under  the  valued 
policy  law  for  the  destruction  of  the  building,  as  it  had  not, 
by  reason  of  anything  which  had  been  done  by  the  tornado, 
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lost  its  distinctive  character  as  a  dwelling-house.  It  was 
still  resting  partly  upon  the  foundation,  and  it  would  not 
have  been  a  difficult  or  expensive  matter  to  have  replaced 
it  squarely  upon  the  foundation  and  repaired  the  slight 
damage  shown.  It  is  hard  to  understand  why  plaintiff 
would  sign  proofs  of  loss  for  a  total  loss  by  the  tornado, 
even  though  those  proofs  may  have  been  prepared  by  a 
representative  of  the  defendant,  unless  she  fully  under- 
stood that  the  limit  of  defendant's  liability  under  both 
policies  was  the  sum  of  f  2,000.  That  being  true,  then  it 
mattered  not  to  her,  nor  to  the  defendant,  whether  the  sum 
of  the  insurance  was  paid  to  her  under  the  one  policy  or  the 
other,  and  this  brings  us  to  the  controlling  question  in  the 
case. 

Under  the  valued  policy  law  of  this  state,  when  insurance 
is  written  to  insure  real  property  against  loss  by  fire,  tor- 
nado, or  lightning,  and  the  property  shall  be  wholly  de- 
stroyed without  criminal  fault  on  the  part  of  the  insured, 
"the  amount  of  the  insurance  written  in  such  policy  shall 
be  taken  conclusively  to  be  the  true  value  of  the  property 
insured  and  the  true  amount  of  loss  and  measure  of  dam- 
ages." Rev.  St  1913,  sec.  3210.  What  was  the  amount  of 
insurance  written  by  the  defendant  under  its  two  policies 
issued  February  14?  Was  it  |2,000  under  each  policy, 
making  an  aggregate  of  f  4,000  under  both,  or  did  the 
amount  stated  in  one  policy  constitute  the  value  of  the 
property  to  be  insured,  as  contemplated  by  the  contracting 
parties?  and  was  the  tornado  policy  merely  an  incident  to 
and  a  part  of  the  fire  policy,  so  that  f  2,000  in  all  was  the 
sum  upon  which  the  minds  of  the  parties  met  as  the  sum 
which  should  constitute  plaintiff's  indemnity  in  case  of  her 
loss  of  the  building  by  any  of  the  contingencies  insured 
against?  We  think  it  is  a  matter  of  common  knowledge, 
not  only  among  insurers,  but  with  the  insuring  public, 
that  insurance  for  a  certain  sum  against  loss  or  damage 
by  fire  or  lightning,  and  for  the  same  sum  for  loss  or 
damage  by  tornado,  is  undei-stood  and  intended  to  mean 
that  the  insurance  by  the  second  policy  is  not  for  a  sum  in 
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addition  to  the  first,  but  is  the  assumption  by  the  insurer 
of  risk  from  elements  not  covered  by  the  first  policy.  When 
a  fire  policy  is  taken  on  a  building,  it  is  not  unusual  for 
the  insurer  to  grant  additional  protection  against  loss  or 
damage  by  tornadoes  by  what  is  called  a  "rider"  attached 
to  the  fire  policy,  in  which  the  insurer,  for  a  certain  ad- 
ditional amount  of  premium,  assumes  the  risk  for  damage 
by  tornado ;  the  amount  of  this  additional  premium  being 
based  upon  the  extent  to  which  the  insured  desires  the  in- 
surer to  assume  this  additional  risk.  In  such  a  case,  it 
surely  would  not  be  claimed  that  under  the  valued  policy 
law  the  insurer  could  be  held  liable  for  both  amounts; 
this,  for  the  reason  that  the  assured  can  only  recover  under 
the  provisions  of  the  valued  policy  law  when  his  building 
is  "wholly  destroyed,"  and,  as  it  could  not  be  wholly  de- 
stroyed by  fire  and  also  w^hoUy  destroyed  by  tornado,  there 
would  be  no  theory  upon  which  the  assured  could  recover 
under  both.  The  case  is  entirely  different  from  where  two 
or  more  insurance  companies,  each  with  the  consent  of  the 
others,  write  a  specific  amount  of  insurance  upon  a  build- 
ing covering  the  same  liability.  In  such  a  case  we  concede 
that  this  court,  following  other  courts,  has  held:  *Where 
several  concurrent  policies  of  insurance  upon  real  property 
have  been  written  with  the  consent  of  the  respective  com- 
panies, and  the  property  insured  is  w^holly  destroyed  by 
fire,  each  company  is  liable  for  the  full  amount  of  its 
policy."  Home  Fire  Ins.  Co,  v.  Weed,  55  Neb.  146, 131. 

That  those  cases  apply  only  where  the  several  companies 
assume  the  same  character  of  risk  is  made  plain  by  a  simple 
illustration.  Suppose  two  different  companies  had  in- 
sured plaintiff's  building,  company  No.  1  against  fire  or 
lightning  for  |2,000,  and  company  No.  2  against  tornado 
for  |2,000.  Is  there  any  possible  theory  upon  which 
plaintiff  could  have  recovered  from  both  of  those  com- 
panies under  the  valued  policy  act?  Clearly  she  could 
not.  Why?  Because  the  building  could  not  have  been 
"wholly  destroyed"  by  the  fire  and  "wholly  destroyed" 
by  the  tornado.     If  one    of    these    elements    wholly    de- 
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stroyed  the  building,  the  other  element  certainly  could 
not  have  wholly  destroyed  it.  In  such  a  case,  the  burden 
would  have  been  upon  plaintiff  to  show  which  of  the  ele- 
ments wholly  destroyed  her  property.  If  she  proved  that 
it  was  wholly  destroyed  by  fire,  company  No.  1  would 
have  to  pay  the  loss,  and  company  No.  2  would  have  no 
liability.  If  the  evidence  showed  that  it  was  wholly 
destroyed  by  the  tornado,  the  situation  of  the  companies 
would  be  exactly  reversed.  We  are  unable  to  see  any 
difference  between  a  case  where  two  such  policies  were 
written  by  two  different  companies,  and  where  they 
were  both  written  by  one.  The  testimony  in  the  case  be- 
fore us  shows,  as  above  stated,  that  the  building  was  not 
much  damaged  by  the  tornado ;  yet  plaintiff  recovered  the 
full  sum  of  |2,000  under  the  tornado  policy  on  the  theory 
that  the  building  had  been  wholly  destroyed  by  the  tor- 
nado. In  doing  so,  she  collected  a  sum  largely  in  excess 
of  what  she  now  says  was  her  actual  tornado  loss.  Under 
her  present  testimony,  she  collected  from  defendant 
monev  which  she  was  bound  to  know  she  was  not  entitled 
to  receive.  She  should  not  be  permitted  to  make  a  false 
claim  and  collect  it,  and  then  assert  the  reverse  of  that 
claim  at  a  later  day,  and,  when  her  right  to  do  so  is  chal- 
lenged, invoke  the  strong  arm  of  the  law  to  enable  her 
to  enforce  it.  By  asserting  a  total  loss  by  tornado  and 
collecting  the  full  amount  of  the  policy  on  the  strength  of 
her  assertion,  she  has  barred  the  door  of  inquiry  as  to  the 
actual  damage  by  tornado  against  the  defendant.  That 
defendant  never  intended  to  assume  more  than  |2,000 
liability  on  her  building  under  both  policies  is  too  plain 
to  require  discussion,  and  that  she  so  understood  it  is 
equally  clear.  Defendant  knew  that  it  was  liable  for  the 
amount  it  had  assumed,  and  it  was  justified  in  paying  it 
under  either  policy  upon  demand ;  but  there  is  no  reason- 
able theory  upon  which  it  should  be  required  to  pay  the 
full  amount  under  each.  This  would  be  to  make  a  new 
contract  for  the  parties  and  compel  defendant  to  respond 
in  double   the   amount   that   either   party    contemplated 
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when  the  contract  was  entered  into.  If  plaintiff's  house 
was  on  fire  when  the  tornado  struck  it,  either  from  a 
stroke  of  lightning  or  from  defective  wiring,  and  the 
fire  continued  to  burn,  notwithstanding  the  shock  from 
the  tornado,  until  it  consumed  the  building,  it  is  possible 
that  plaintiff  would  have  been  entitled  to  recover  for  a 
total  loss  under  her  fire  policy,  in  which  case  it  would 
have  been  error  to  refuse  to  submit  the  question  to  the 
jury.  If  such  a  case  had  been  presented,  then  the  clause 
in  defendant's  policy,  which  provides  that,  "if  a  building 
or  any  part  thereof  fall,  except  as  the  result  of  fire,  all 
insurance  by  this  policy  on  such  building  or  its  contents 
shall  immediately  cease,"  would  have  been  a  proper  issue 
to  be  also  submitted  to  the  jury.  But  that  is  not  the  case 
we  have  before  us.  In  the  case  under  consideration,  plain- 
tiff is  relying  upon  the  valued  policy  law.  She  relied 
upon  the  statute  in  collecting  the  full  amount  of  the  tor- 
nado policy.  She  now  relies  upon  the  same  statute  to 
collect  the  full  amount  of  the  fire  policy.  As  we  have 
already  shown,  she  did  not  have  a  single  remedy  under 
both  policies.  Conceding  that  she  had  a  remedy  under 
either,  she  would  be  required  to  make  her  election.  She 
made  this  election  promptly,  two  days  after  the  fire,  by 
asserting  her  remedy  under  the  tornado  policy. 

As  held  in  Dyckman  v,  Sevatson,  39  Minn.  132 :  "One 
who  has  voluntarily  chosen  and  carried  into  effect  an  ap- 
propriate legal  remedy,  with  knowledge  of  the  facts  and 
of  his  rights,  will  not,  in  general,  be  allowed  to  after- 
wards resort  to  an  inconsistent  remedy,  involving  a  con- 
tradiction of  the  grounds  upon  which  he  before  proceed- 
ed." 

In  Turner  v.  Grimes^  75  Neb.  412,  416,  after  quoting 
from  the  opinion  in  the  Minnesota  case,  we  added :  "To 
sustain  the  present  action  requires  a  negation  of  the  facts 
set  forth  in  the  petition  in  the  first  action,  and  having  as- 
sumed a  certain  position  in  this  litigation,  and  having 
vexed  the  defendant  with  a  lawsuit  based  thereupon,  he 
cannot  now    be    permitted  to    change    his    position    and 
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harass  the  defendant  with  another  action  based  upon 
another  and  totally  different  theory." 

The  language  there  used  by  Mr.  Commissioner  (now 
Judge)  Letton  exactly  fits  the  case  at  bar.  To  sustain 
the  present  action  requires  a  negation  of  the  facts  set 
forth  in  plaintiff's  proof  of  loss  under  her  tornado  policy, 
and,  having  assumed  the  position  then  that  defendiant 
was  liable  for  the  full  amount  of  her  insurance  under  the 
tornado  policy  and  obtained  the  same  from  defendant 
upon  that  claim,  she  cannot  now  be  permitted  to  change 
her  position  and  harass  the  defendant  with  an  action 
based  upon  another  and  totally  different  theory,  viz.,  that 
her  house  suffered  little  damage  from  the  tornado,  but  was 
wholly  destroyed  by  the  fire. 

The  judgment  of  the  district  court  is  right,  and  it  is 

Affibmed. 
Rose  and  Sedgwick^  JJ.,  not  sitting. 


J.  Richards,  appellant,  v.    Chicago,   Rock   Island  & 
Pacific  Railway  Company,  appellee. 

Filed  December  9,  1916.    No.  19080. 

Aflslgimient  of  Wages:  Validitt.  A  power  of  attorney  granting  au- 
thority to  assign  wages,  made  previous  to  the  existence  of  a  con- 
tract of  employment,  is  ineftectual  to  authorize  such  an  assignment 
in  the  future  and  after  a  contract  of  employment  has  been  entered 
into  by  the  maker. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Aifirmed. 

m 

J.  E.  von  Dorn,  for  appellant. 

W.  D.  McHiighy  W.  H.  Herdman^  E.  P.  Holmes  and  Chuy 
C  Chambers,  contra. 
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Fawcbtt,  J. 

Plaintiflf  brought  suit  in  the  district  court  for  Douglas 
county  to  recover  |75  claimed  to  be  due  by  reason  of  an 
assignment  of  the  wages  of  one  Lawrence  B.  Savage.  From 
a  judgment  in  favor  of  the  defendant,  plaintiflf  appeals. 

There  is  no  issue  of  fact  involved.  In  May,  1912,  Sav- 
age, who  was  not  then  in  the  service  of  defendant  com- 
pany, executed  to  one  Morgan  a  power  of  attorney,  in 
and  by  which  he  empowered  him,  at  any  time  thereafter 
when  Savage  should  be  indebted  to  plaintiflf,  to  execute 
and  deliver  to  plaintiflf  an  assignment  of  any  wages,  com- 
missions or  other  moneys  due  or  to  become  due  him  from 
any  person,  firm  or  corporation,  within  one  year  from  the 
date  of  the  instrument.  Savage  did  not  enter  the  service 
of  the  defendant  company  until  August  3,  1912,  and  his 
services  with  the  company  terminated  on  September  5, 
1912.  On  August  27,  1912,  Morgan,  as  attorney  in  fact 
for  Savage,  executed  an  assignment  to  plaintiff  for  all 
sums  of  money  then  due  or  to  become  due  to  Savage  from 
the  defendant  company  not  to  exceed  |81,  and  on  the  next 
day  counsel  for  plaintiff  served  notice  of  such  assignment 
on  defendant.  Defendant  refused  to  pay,  and  this  action 
was  instituted.  The  answer  of  defendant  shows  that  dur- 
ing the  term  of  Savage's  service  he  earned  |62.98  in  Au- 
gust and  114.70  for  the  five  days  in  September,  but  alleges 
that  the  pretended  assignment  was  null  and  void,  for  the 
reason  that  it  was  executed  by  an  attorney  in  fact  under 
a  pretended  power  of  attorney  executed  long  prior  to  the 
time  when  Savage  entered  the  employ  of  defendant.  This 
presents  the  question  of  law  involved.  The  district  court 
very  correctly  held  the  assignment  void,  and  entered  judg- 
ment for  defendant. 

The  rule  is  correctly  stated  in  Richards  v.  Inter  Ocean 
Newspaper  Co.,  181  111.  App.  515,  as  follows:  "(1)  A 
power  of  attorney  to  make  an  assignment  of  wages  given 
by  an  employee,  to  plaintiff,  cannot  authorize  plaintiff 
to  make  an  assignment  which  will  be  vafid  against  de- 
fendant a  subsequent  employer  with  whom  the  employee 
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had  no  contract  at  the  time  the  power  of  attorney  was 
executed.  (2)  An  assignment  of  wages  to  be  earned  in  the 
future  from  employers  with  whom  the  assignor  has  no 
contract  of  employment  at  the  time  of  making  the  assign- 
ment is  invalid."  The  same  rule  is  announced  in  Ogle  Co- 
operative House  Furnishing  Co.  v,  Shauman,  188  111. 
App.  4,  and  in  Blakeslee  v.  Make-Man  Tablet  Co,,  175  111. 
App.  515.  Any  other  rule  would  be  contrary  to  the  clear 
weight  of  authority  and  against  public  policy. 

Affirmed. 
Hamer^  J.y  not  sitting. 


Herbert  J.  Underwood,  appellee,  v.  Chicago  &  North- 
western Railway  Company,  appellant.* 

FAILED  Decembeb  9,  1916.    No.  18949. 

1.  Ooflts:  Statutory  Provision.  Section  8168,  Rev.  St.  1913,  provides 
that,  when  an  action  is  begun  in  the  district  court  which  should 
have  been  tried  before  a  justice  of  the  peace,  the  plaintiff  cannot 
recover  the  costs  of  the  trial  in  district  court. 

2.   :    Taxation.    It  is  the  duty  of  the  court  in  which  the  action 

is  tried  to  determine  whether  the  action  is  of  such  a  nature  that  it 
was  properly  brought  in  that  court,  and  if  the  judgment  in  that 
court  is  of  such  a  nature  as  to  justify  a  recovery  of  costs  by  plain-* 
tiff,  and  costs  are  so  adjudged,  this  court  will  not  retax  such  costs 
upon  appeal,  although  a  remittitur  is  required  reducing  the  judg- 
ment to  an  amount  within  the  jurisdiction  of  a  justice  of  the  peace. 

3.   :   Costs  on  Appeal.    The  costs  in  this  court  upon  appeal  are 

the  same  whether  the  action  was  begun  in  justice  court  or  in  dis- 
trict court,  and  the  taxation  of  costs  of  this  court  are  not  governed 
by  that  statute. 

4.  :  .  Upon  appeal  to  this  court,  if  the  appellant  re- 
covers a  better  judgment  than  the  one  appealed  from,  he  is  entitled 
to  costs  of  this  court,  unless  the  court  for  special  reasons  other- 
wise orders. 


*See  opinion,  ante^  p.  275. 
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Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.  Motion  to  tax  costs.  Sustained 
in  part,  and  overruled  in  part. 

A,  A.  McLaughlin,  Wymcr  Dressier  and  Lyie  Hubhard, 
for  appellant. 

Sutton,  McKenzie,  Cox  d  Earns,  contra. 

Sedgwick,  J. 

The  plaintiff  began  this  action  in  the  district  court  for 
Douglas  county  and  there  recovered  a  judgment  for 
1374.36.  Upon  appeal  to  this  court  the  plaintiff  was  re- 
quired to  enter  a  remittitur  in  the  sum  of  $194,939  which 
was  accordingly  done,  thereby  reducing  the  amount  of 
the  plaintiff's  recovery  to  |179.43,  and  interest  from  the 
date  of  the  judgment,  June  9,  1914,  to  September  21,  1916, 
at  7  per  cent.,  amounting  to  |208.25  in  all. 

The  defendant  has  filed  a  motion  in  this  case  to  tax  the- 
costs  of  the  district  court  and  the  costs  of  this  court 
against  the  plaintiff  under  section  8168,  Rev.  St.  1913.  That 
section  provides  as  follows:  "If  it  shall  appear  that  a 
justice  of  the  peace  has  jurisdiction  of  an  action  and  the 
same  has  been  brought  in  any  other  court,  the  plaintiff 
shall  not  recover  costs."  The  costs  of  commencing  and 
the  trial  of  an  action  in  the  district  court  are  necessarily 
much  larger  than  the  costs  of  the  same  action  in  justice 
court,  and  the  plaintiff  who  commences  an  action  in  the 
district  court  that  might,  and  therefore  ought  to,  be 
brought  in  justice  court  incurs  a  larger  amount  of  costs 
than  the  proper  prosecution  of  such  an  action  would  re- 
quire. The  purpose  of  this  statute  is  to  prevent  the  in- 
curring of  the  unnecessary  costs  of  the  trial  in  the  district 
court  when  the  action  might,  and  ought  to,  be  prosecuted 
before  a  justice  of  the  peace.  Construing  this  statute 
according  to  its  purpose  and  spirit,  if  the  plaintiff  causes 
the  unnecessary  additional  expense  of  a  trial  in  the  dis- 
trict court  when  it  might  have  been  tried  in  the  justice 
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court,  he  cannot  recover  the  costs  of  that  trial  from  the 
defendant. 

When  the  recovery  in  the  district  court  is  beyond  the 
jurisdiction  of  a  justice  of  the  peace,  the  plaintiff  recovers 
his  costs.  The  district  court  determines  the  question  of 
costs  in  such  case,  and,  if  that  court  determines  it  cor- 
rectly upon  the  record  as  it  is  before  that  court,  this  court 
upon  appeal  cannot  say  that  the  court  erred  in  so  doing. 

The  defendant  construes  the  statute  as  though  it  read : 
"If,  upon  appeal,  it  shall  Anally  appear  or  be  determined 
that  a  justice  of  the  peace  has  jurisdiction,  and  the  plain- 
tiff has  recovered  his  costs  in  the  trial  court,  the  appel- 
late court  shall  retax  such  costs  against  the  plaintiff." 
It  would  seem  more  probable  that  the  legislature  intend- 
ed that,  if  it  appears  upon  the  trial  that  a  justice  of  the 
peace  has  jurisdiction,  the  plaintiff  shall  not  upon  that 
trial  recover  costs.  The  omission  of  the  word  "finally," 
which  appears  in  the  statutes  of  some  states  before  the 
word  "recover,"  is  suggestive. 

In  an  action  to  recover  damages  for  negligence,  the 
amount  of  the  recovery  is  often  so  uncertain  that  to  en- 
force the  rule  insisted  upon  by  defendant  would  prevent 
a  fair  trial  of  the  case.  The  injured  party  who  recovers 
a  judgment  could  not  present  and  try  the  amount  of  his 
claim  for  damages  without  incurring  the  risk  of  being 
compelled  to  pay  the  costs  of  the  trial  of  an  issue  that 
could  not  be  satisfactorily  tried  in  a  court  of  inferior 
jurisdiction.  It  would  seem  that  the  statute  is  for  the 
court  in  which  the  action  is  tried,  and  the  determination 
by  that  court  that  the  action  is  of  such  a  nature  as  justi- 
fies bringing  it  in  that  court  will  enable  the  plaintiff  to 
recover  his  costs  of  that  trial.  Moreover,  if  we  should 
give  this  statute  the  literal  and  technical  construction 
that  the  defendant  contends  for,  it  would  appear  that 
by  the  final  order  of  this  court  the  plaintiff  recovers  from 
the  defendant  a  sum  of  money  beyond  the  jurisdiction  of 
the  justice  of  the  peace.  The  costs  in  this  court  are  the 
same  whether  the  action  was  begun  in  justice  or  district 
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court.    Therefore  the  taxation  of  costs  in  this  court  should 
not  be  controlled  by  this  statute. 

As  the  defendant  recovered  in  this  court  a  more  favor- 
able judgment  than  the  judgment  of  the  district  court, 
and  there  was  no  finding  by  this  court  that  the  costs  ought 
to  be  taxed  against  the  defendant,  we  think  that  the  de- 
fendant's motion  to  tax  the  costs  of  this  court  against 
plaintiff  should  be,  and  it  is,  therefore,  sustained.  The 
motion  to  tax  the  costs  of  the  district  court  against  the 
plaintiff  is  overruled. 

Judgment  accordingly. 


Willis  I.  Hoopes,  Administrator,  appellee,  v.  John  D. 

Creighton,  appellant. 

Filed  December  9,  1916.     No.  18737. 

1.  KegUgence:  Actions:  Violation  of  Statute.  The  violation  of 
any  statutory  or  valid  municipal  regulation,  established  for  the 
purpose  of  protecting  persons  or  property  from  Injury,  is  sufB- 
cient  to  prove  such  a  breach  of  duty  as  will  sustain  a  private 
action  for  negligence,  if  the  other  elements  of  actionable  negligence 
concur.    Omaha  Street  R.  Co,  v.  Duvalh  40  Neb.  29. 

2.  Innkeepers:  Duties  to  Guests:  Fibe  Escapes.  A  hotel  owner 
may  not  omit  to  do  the  things  that  are  reasonably  necessary  for  the 
safety  and  protection  of  the  guests  of  the  house,  and  if  he  disregards 
the  provisions  of  the  law  concerning  the  establishment  of  flre- 
escapes  upon  the  building,  and  such  other  devices  as  the  law  pro- 
vides for,  he  will  be  held  liable  for  the  damages  sustained  because 
of  the  death  of  any  guest  which  may  be  brought  about  by  his  neg- 
ligence. 

3.  Negligence:  Actions:  Violation  of  Statitte.  The  fact  that  the 
statute  or  ordinance  in  question  does  not  in  terms  impose  a  civil 
liability  for  its  violation  does  not  aftect  such  evidence  of  its  rlo- 
lation  as  may  go  to  show  negligence. 

4.  Innkeepers:  Action  fob  Negligence:  Trial:  Instructions.  A 
requested  instruction  of  the  defendant,  to  the  effect  that  the  plain- 
tiff's decedent  assumed  the  risk  of  injury  because  he  knew  the 
dangerous  condition  of  the  building  as  regards  injury  by  fire, 
was  properly  refused. 
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Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Teoup^  Judge.    Afflrmed. 

Mahoney  d  Keniiedy  and  Yale  C.  Hollandy  for  appel- 
lant. 

Brown,  Baxter  &  Van  Dusen  and  Gurley  d  Fitch, 
contra. 

Hameb^  J. 

Appeal  from  the  judgment  of  the  district  court  for 
Douglas  county.  Willis  I.  Hoopes,  as  administrator  of  the 
estate  of  Renfree  H.  Rickard,  brought  an  action  against 
John  D.  Creighton  to  recover  damages  because  of  the  al- 
leged negligence  of  said  Creighton  in  maintaining  a  hotel 
in  the  city  of  Omaha,  known  as  the  "Dewey  Hotel,"  and 
in  which  he  failed  to  furnish  fire-escapes  for  the  said 
building  as  prescribed  by  the  statute  of  the  state  of  Ne- 
braska. The  plaintiff  recovered  a  judgment  for  the  sum 
of  16,000. 

The  plaintiff  alleged  that  Renfree  H.  Rickard  died  at 
Omaha,  Nebraska,  February  28,  1913,  leaving  as  his  next 
of  kin  his  widow,  Clara  Rickard,  and  his  father,  Peter 
H.  Rickard;  that  John  D.  Creighton  was  the  owner  of 
the  Dewey  Hotel,  the  same  being  used  by  and  held  out  to 
the  public  as  a  hotel  and  public  lodging  place;  that  said 
building  was  maintained  without  having  one  or  more  fire- 
proof stairways;  that  the  defendant  negligently  failed  to 
provide  any  fire-escapes  to  which  convenient  access  could 
be  had  from  the  interior  of  said  building  on  the  second 
floor,  and  with  only  one  insufficient  fire-escape  stairway 
and  platform  on  the  north  side,  and  one  standpipe  and  lad- 
der on  the  east  side,  neither  of  which  was  of  convenient 
access  from  the  interior  of  the  building ;  that  the  way  of 
egress  to  such  fire-escapes  was  at  all  times  obstructed  by 
solid  doors  of  wood  with  locks  and  bolts  attached  thereto, 
and  maintained  between  the  only  fire-escapes  on  the 
second  floor;  that  the  defendant  failed  to  equip  any  out- 
side rooms  with  automatic  fire-escapes  or  device  so  as  to 
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offer  the  means  of  escape  to  the  occupants  who  might  be 
unable  to  reach  such  defective  fire-escapes  as  were  main- 
tained; that  the  defendant,  shortly  before  the  fire,  was 
notified  by  the  deputy  labor  commissioner  to  provide  fire 
protection  and  to  remedy  the  said  defects  as  required  by 
law;  that  on  February  28,  1913,  said  Rickard,  as  a  guest 
of  the  said  hotel,  was  assigned  to  room  No.  34,  an  out- 
side room  that  was  not  equipped  with  a  fire-escape  ladder 
or  other  device  for  the  safety  of  the  guests,  and  that  said 
Rickard  did  not  know  the  condition  of  the  premises  and 
the  lack  of  proper  fire-escapes;  that  shortly  after  said 
Rickard  retired  a  fire  broke  out  in  the  said  hotel,  and 
solely  by  reason  of  the  failure  ot  defendant  to  provide 
fire-escapes  said  Rickard  lost  his  life;  that  said  Rickard 
at  the  time  of  his  death  was  a  strong,  well-educated  man, 
37  years  old,  operating  as  a  brand  inspector  and  a  trainer 
and  trader  of  horses  at  the  South  Omaha  stock-jards^ 
earning  more  than  |5,000  a  year,  and  contributing  large 
sums  of  money  to  his  father,  as  well  as  supporting  his 
home  for  his  w-ife  and  himself. 

The  defendant  admitted  that  he  was  the  owner  of  the 
said  Dewey  Hotel  building,  and  denied  the  other  aver- 
ments of  plaintiff's  petition.  He  allied  that  whatever 
injuries  plaintiff's  decedent  had  received  were  occasioned 
solely  through  the  failure  and  negligence  of  said  defend- 
ant, who  was  familiar  with  the  conditions  and  surround- 
ings of  said  hotel  building  and  assumed  whatever  risk 
there  was;  that  the  premises  were  purchased  by  the  de- 
fendant February  6,  1907,  subject  to  a  lease  made  to  one 
Charles  E.  Wilkins,  and  were  then  and  at  all  times  subse- 
quent thereto  equipped  with  fire-escapes  adequate  and 
sufficient  in  number  and  design,  and  with  a  free  and  un- 
obstructed access  thereto  from  all  parts  of  said  building, 
and  that  said  fire-escapes  and  the  means  of  access  thereto 
were  then,  and  at  all  times  subsequent,  maintained  as 
required  by  law;  that  the  lessee  had  complete  possession 
of  the  premises  at  the  time  of  the  fire,  and  that  the  defend- 
ant had  no  control  over  the  said  building  and  took  no  part 


Vol.  100]  SEPTEMBER  TERM,  1916.  513 


Hoopes  y.  Creighton. 


in  its  use  and  management.    The  reply  was  a  general  de- 
nial. 

The  evidence  sustains  the  allegations  of  the  petition  and 
supports  the  verdict.  It  was  in  testimony  hy  the  night 
clerk,  Nold,  that  on  the  night  of  the  fire  the  door  leading 
to  the  fire-escape  on  the  second  floor  opened  into  a  guest 
room,  No.  30.  This  is  also  shown  by  the  plan  of  the  second 
story  contained  in  the  record.  The  fire-escape  at  the  north 
end  of  the  building,  such  as  it  was,  could  be  reached  from 
room  No.  40  through  the  window  furthest  west.  Room  No. 
40  was  a  guest  room  and  had  a  door  leading  into  it  from 
a  corridor  which  extended  the  length  of  the  building.  A 
person  could  go  from  this  corridor  through  and  into  this 
guest  room  and  then  through  a  window  to  the  fire-escape 
at  the  northeast  corner  of  the  building.  This  fire-escape 
would  permit  him  to  reach  a. ladder,  which,  when  unhook- 
ed from  the  wall  where  it  usually  hung,  extended  a  short 
distance  below  the  floor  of  the  second  story.  It  was  not 
unhooked  the  night  of  the  fire^  and  the  occupants  of  room 
No.  40,  Clara  Newman  and  lona  Jennings,  went  down  the 
fireman's  ladder.  The  photograph  of  the  north  end  of  the 
building  shows  that  this  fire-escape  could  be  reached  from 
the  second  window  from  Thirteenth  street  and  "from  the 
ledge  along  the  front  of  the  building  under  the  window." 
The  *4edge"  or  "cornice"  referred  to  on  the  north  end  of 
the  structure  was  practically  on  a  level  with  the  second 
floor.  The  north  fire-escape  went  clear  up  onto  the  roof. 
Access  to  the  north  fire-escape  could  be  had  from  the 
second  story  by  going  through  the  window  at  the  north 
end  of  the  corridor  and  then  crawling  along  on  the  "cor- 
nice" or  "ledge"  toward  the  northeast  corner  of  the  build- 
ing until  it  was  reached.  Of  course,  an  athlete  might  have 
walked  along  on  this  ledge.  No  one  seems  to  have  escaped  ^ 
from  the  second  story  by  means  of  these  fire-escapes. 
There  was  a  ladder  on  the  east  side  which  did  not  extend 
very  far  toward  the  ground.  It  could  be  reached  from  the 
second  floor  through  room  No.  30. 

100    Neb.— S3 
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Nold  testified  that  every  room  on  the  second  floor  was 
provided  with  a  lock  and  key,  and  that  each  guest  assign- 
ed to  a  room  on  that  floor  was  provided  with  a  key.  The 
testimony  of  Nold  is  corroborated  by  the  testimony  of  Gar- 
rett P.  Vliet,  who  was  also  one  of  the  clerks  of  the  hotel. 
Vliet  testified  that  room  No.  34  was  occupied  by  Rickard, 
the  decedent,  and  the  woman  whom  he  registered  as  his 
wife.  He  also  testified  that  rooms  numbered  20,  28  and  32 
of  the  second  floor  were  not  occupied  that  night,  and  that 
No.  30  was  occupied  by  a  Charles  Cummings.  His  testi- 
mony corroborated  that  of  Nold  concerning  the  fact  that 
lona  Jennings  and  Clara  Newman  occupied  room  No.  40. 
He  testified  that  Rickard  was  under  the  influence  of  liquor 
when  he  and  the  woman  came  in;  that  it  was  about  3 
o'clock  in  the  morning  when  they  came;  that  the  woman 
appeared  to  be  intoxicated;  that  Rickard  was  able  to 
walk,  and  that  he  did  not  stagger  noticeably;  that  the 
witness  assigned  him  to  room  No.  34,  the  fourth  room  from 
the  north  on  the  east  side  of  the  hallway,  on  the  second 
floor;  that  this  was  the  last  time  the  witness  saw  him 
alive;  that  none  of  the  outside  rooms  was  equipped  with 
an  automatic  fire-escape ;  that  after  calling  the  fire  depart- 
ment the  witness  called  Mrs.  Wilkins  and  her  sister ;  that 
the  witness  met  Mr.  Nold  before  he  got  out  of  the  build- 
ing, and  that  Nold  had  apparently  been  crawling;  that 
the  witness  met  him  about  one-third  of  the  way  up  from 
the  vestibule  to  the  office. 

The  defendant,  John  D.  Creighton,  testified  that  at  the 
time  he  bought  the  building  the  fire-escapes  were  there 
which  we  have  described ;  that  the  fire-escape  on  the  north 
end  was  a  regular  iron  fire-escape,  the  steps  being  of  cast 
iron  and  5  inches  wide  and  27  or  28  inches  long ;  that  when 
he  put  in  a  new  front  he  was  given  permission  to  come  out 
with  the  "cornice"  or  "ledge ;"  that  this  "ledge"  was.  26 
inches  wide  by  44  feet  long,  and  was  at  the  level  of  the 
second  floor;  that  it  was  made  of  wood  and  covered  with 
tin;  that  it  ran  clear  across  the  width  of  the  hotel;  he 
also  described  the  fire-escape  at  room  No.  40  on  the  north 
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end  of  the  building  and  also  the  ladder  fire-escape  on 
the  east  side  at  room  No.  30.  The  testimony  concerning 
the  fire-escapes,  such  as  they  were,  is  corroborated  by  the 
testimony  of  other  witnesses.  Alexander  Beck  testified 
that  the  platform  on  the  second  floor,  being  the  one  at  room 
No.  40,  could  be  reached  by  going  out  through  the  hall  win- 
dow and  walking  along  the  "ledge." 

C.  S.  Ely  testified  that  the  door  from  room  34,  the  one 
occupied  by  Rickard,  opened  into  the  corridor,  and  that 
there  was  a  chance  to  go  through  the  window  at  the  north 
end  of  the  corridor  onto  this  "ledge,"  or  that  one  could  go 
south  along  the  corridor  and  then  go  down  the  winding 
stairway  which  led  from  the  office  to  the  entrance  on 
Thirteenth  street,  or  that  one  could  come  out  of  the  room 
No.  34  into  the  corridor,  and  then  go  south  to  room  No.  30, 
and  then  go,  if  possible,  down  the  ladder  fire-escape  which 
might  be  reached  from  that  room. 

Baker  Cole  testified  that  he  was  a  city  fireman  at  the 
time  of  the  Dewey  Hotel  fire;  that  his  company.  Hook  & 
Ladder  No.  1,  was  one  of  the  first  on  the  ground ;  that  the 
company  got  there  about  4 :48  a.  m. ;  that  the  witness  was 
acquainted  with  Rickard;  that  the  T^itness  went  into  the 
Thirteenth  street  entrance;  that  the  building  was  very 
smoky  at  that  time;  that  Rickard  was  the  first  man  that 
the  witness  got  hold  of,  and  that  he  dragged  him  out  and 
called  for  help;  that  he  was  then  alive;  that  he  was  inside 
the  door  when  the  witness  found  him,  but  "plumb"  down 
the  stairway;  that  it  was  absolutely  dark  in  there  in 
the  entrance-way  when  the  witness  found  Rickard; 
that  the  witness  and  others  .took  Rickard  to  a  restau- 
rant. 

Martin  Dinenn  testified  that  the  first  alarm  came  at 
4 :44  a.  m. ;  that  the  second  alarm  came  at  4 :47,  and  the 
third  alarm  at  4:52;  that  this  last  alarm  was  turned  in 
immediately  after  the  second  explosion;  that  the  witness 
got  there  about  4:51  and  was  on  the  ground  floor  when 
the  second  explosion  occurred ;  that  he  saw  a  ladder  going 
up  to  the  second  floor,  and  that  he  went  up  on  that  ladder 
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and  into  a  bedroom,  and  then  out  into  the  hall ;  that  about 
that  time  the  explosion  came  and  he  got  out  as  fast  as  he 
could;  that  after  the  witness  was  dragged  out  from  up- 
stairs he  met  some  firemen  on  the  sidewalk,  and  they  said 
somel>ody  was  inside  the  entrance;  that  the  witness  went 
into  the  doorway  of  the  entrance  and  found  the  Lee  wo- 
man on  the  floor;  that  she  was  then  alive,  and  the  witness 
called  for  help,  and  they  pulled  her  out  and  took  her  to  a 
restaurant.  The  woman  described  by  the  witness  was  the 
woman  who  occupied  room  34  with  Rickard.  Both  appear 
to  have  died. 

F.  E.  Hodges,  called  as  a  witness  for  the  defendant, 
testified  that  he  was  night  manager  of  the  Calumet  restau- 
rant; that  he  waited  on  Rickard  the  night  of  the  fire  be- 
tween 2  and  3  o'clock  in  the  morning;  that  he  had  a 
woman  with  him ;  that  he  staggered ;  that  the  woman  was 
probably  intoxicated,  but  that  Rickard  was  well  able  to 
handle  himself,  although  he  staggered  some  both  going 
out  and  coming  in. 

No  fire-escape  constructed  fdr  the  second  floor  was  made 
in  compliance  with  the  statute.  No  fire-escape  was  built 
on  a  level  with  the  floor  of  the  second  story  "and  of  suiB- 
dent  length  to  permit  access  to  the  same  from  not  less 
than  two  windows,"  nor  were  they  "so  constructed  as  to 
be  of  convenient  access  from  the  interior  of  the  building," 
nor  were  they  "commodious  in  size  and  form  and  of  suffi- 
cient strength  to  be  safe  for  the  purpose  of  ascent  and  de- 
scent," all  as  provided  by  the  statute,  nor  did  any  outside 
room  of  said  hotel  contain  an  automatic  fire-escape  or 
other  proper  and  sufficient  device  to  escape  from  a  fire. 
The  provision  of  the  statute  (Laws  1911,  ch.  56,  sec.  1) 
"that  in  every  hotel,  boarding,  lodging,  tenement,  or  apart- 
ment house,  there  shall  also  be  provided  one  automatic 
metallic  fire-escape,  or  other  proper  device,  in  every  out- 
side room  of  such  hotel,  boarding,  lodging,  tenement  or 
apartment  house,  each  automatic  metallic  fire-escape  or 
device  to  be  attached  to  the  inside  of  said  rooms  so  as  to 
afford  an  effective  means  of  escape  to  all  occupants  who, 


Vol.  100]  SEPTEMBER  TERM,  1916.  517 


Hoopes  V.  Creighton. 


for  any  reason,  are  unable  to  reach  or  use  the  said  fire- 
proof stairways,  chutes,  or  toboggans,"  was  entirely  dis- 
regarded. The  law  also  provides:  "The  way  of  egress  to 
such  fire-escapes  shall,  at  all  times,  be  kept  free  and  clear 
of  all  obstructions  of  any  and  every  nature."  Laws  1911, 
ch.  64,  sec.  14. 

The  appellant  complains  that  the  court  erred  in  giving 
instruction  No.  3  to  the  jury.  That  instruction  simply 
states  the  law  as  it  is  contained  in  the  Laws  of  1911  above 
cited.  If  the  law  is  wrong  and  without  foundation,  then 
the  instruction  is  wrong.  The  first  part  of  the  instruction 
provides  for  the  building  of  fire-proof  stairways,  chutes  or 
toboggans,  and  steel  platforms  and  automatic  metallic 
fire-escapes.  The  second  provision,  to  the  effect  that  "the 
way  of  egress  to  such  fire-escapes  shall,  at  all  times,  he 
kept  free  and  clear  of  all  obstructions  of  any  and  every 
nature,"  is  contained  in  the  section  last  above  referred  to. 
The  law  is  contained  in  two  provisions  of  the  statute. 
After  a  careful  examination  of  appellant's  brief,  we  are 
unable  to  discover  anything  wrong  with  the  third  instruc- 
tion given  by  the  court  upon  its  own  motion.  We  do  not 
copy  it  for  the  reason  that  it  is  itself  a  copy  of  the  law. 

The  Reagan  act  seems  to  be  a  complete  law  touching  the 
matters  within  it.  It  contemplates  protection  against  fire. 
It  is  made  to  apply  to  hotels,  boarding  houses,  store 
houses,  tenement  houses,  and  every  building  used  in  whole 
or  in  part  as  a  public  building,  or  used  as  an  oflBce  or  store 
building  or  schoolhouse  or  theatre  or  public  hall  or  place 
of  assemblage.  We  see  no  constitutional  inhibition 
against  the  passage  of  the  act.  There  is  a  provision  look- 
ing to  the  inspection  of  any  building  in  the  state  where  it 
is  claimed  that  the  provisions  of  the  act  are  violated.  The 
inspection  is  to  be  by  the  commissioner  of  labor,  the  deputy 
commissioner  of  labor,  or  such  other  person  as  may  be 
appointed  by  the  deputy  commissioner  of  labor.  There  is 
also  a  provision  touching  the  payment  of  compensation 
for  services.  The  act  winds  up  by  certain  provisions  with 
respect  to  the  punishment  of  those  who  violate  it,  and  it 
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is  made  the  duty  of  the  county  attorney  to  prosecute  the 
persons  who  violate  the  law  before  any  court  of  compe- 
tent jurisdiction.  The  act  was  no  doubt  intended  to  pro- 
vide whatever  might  be  necessary.  The  act  introduced  by 
Mr.  Bulla  looks  to  the  creation  of  a  hotel  commission, 
and  then  there  are  certain  regulations  concerning  the 
lighting  and  plumbing  and  water  closets,  and  then 
the  pillow  slips  and  sheets  and  bedding  and  the 
wash  room  and  towels,  and  in  section  14  there  is 
the  provision  that  within  six  months  after  the  pas- 
sage of  the  act  every  hotel  in  the  st^te  more  than  tw^o 
stories  high  shall  be  equipped  with  an  iron  fire-escape  on 
the  outside  of  the  building.  These  provisions,  which  may 
not  be  more  specifically  set  forth  because  of  unduly  ex- 
tending this  opinion.,  are  in  no  way  in  conflict  with  the 
Reagan  act.  It  seems  to  look  toward  the  enforcement  of 
the  provisions  contained  in  the  Reagan  act,  together  with 
certain  additional  duties  that  are  imposed  upon  the  hotel- 
keeper.  In  the  Reagan  act  the  provisions  are  intended  to 
^PPly  to  a  large  class  of  buildings,  not  hotels  alone,  but 
seven  or  eight  other  different  classes  of  buildings.  It  is 
said  that  the  Reagan  act  is  void  for  the  reason  that  it 
undertook  to  prescribe  fire-escapes  for  hotels.  We  are 
unable  to  see  any  good  reason  why  the  Reagan  act  is  void. 
Many  authorities  are  cited,  but  they  do  not  seem  to  con- 
tain the  reason  contended  for. 

In  Board  of  Education  v.  Moses,  51  Neb.  288,  which  is 
cited  by  counsel  for  appellant,  it  was  held :  "An  act  of  the 
legislature  which  is  clearly  amendatory  of  an  existing 
statute  is  unconstitutional  when  such  amendatory  act 
in  no  way  mentions  or  describes  that  of  which  it  is 
amendatory."  The  purpose  of  the  act  was  to  make  the 
public  high  schools  of  the  state  open  to  attendance  of 
any  person  of  school  age  residing  outside  the  district, 
being  a  resident  of  the  state,  and  whose  education 
cannot  profitably  be  carried  further  in  the  public 
school  of  the  district  of  his  residence.  It  was  held 
that    the    fundamental    law   of    the    state   required    all 
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the  parts  of  an  amended  law  to  be  incorporated  into 
the  act,  and  the  old  law  so  amended  to  be  repealejj. 
We  are  unable  to  see  any  similarity  between  the  case 
cited  and  the  instant  case. 

In  the  case  of  State  v.  Majors,  85  Neb.  375,  it  was  held 
that  an  amendment  by  implication  repealed  section  22, 
subd.  XIII,  ch.  79,  Comp.  St.  1907,  and  that  it  did  not  con- 
tain the  section  as  amended,  or  purport  to  repeal  the  same. 
This  would  be  a  very  different  case  from  the  one  under 
consideration.  Here  is  a  complete  act,  if  we  understand 
it  aright,  and  it  stands  on  its  own  legs  without  being  an 
attachment  to  anything. 

In  Minier  v.  Burt  County,  95  Neb.  473,  it  was  said  in 
the  syllabus:  "An  act  of  the  legislature,  which  is  com- 
plete in  itself,  does  not  violate  section  11,  art.  Ill,  of  the 
Constitution,  which  provides:  *No  law  shall  be  amended 
unless  the  new  act  contained  the  section  or  sections  so 
amended  and  the  section  or  sections  so  amended  shall  be 
repealed.' "  In  that  case,  however,  it  was  held  that  the 
amendment  did  not  contain  the  section  or  sections  amend- 
ed, nor  repeal  them. 

In  Stewart  v.  Barton,  91  Neb.  96,  it  is  said  in  paragraph 
2  of  the  syllabus:  "Where  an  act  is  passed  as  original 
and  independent  legislation  and  is  complete  in  itself  so 
far  as  applies  to  the  subject-matter  properly  embraced 
within  its  title,  the  constitutional  provision  respecting  the 
manner  of  amendment  and  repeal  of  former  statutes  has 
no  application."  That  was  a  case  where  the  legislature 
provided  for  the  construction  and  equipment  of  a  labora- 
tory on  the  campus  of  the  medical  college  of  the  university 
of  Nebraska  at  Omaha  under  tlje  supervision  of  the  board 
of  regents.  Laws  1911,  ch.  205.  There  was  an  efifort  to 
defeat  the  act.  It  is  said  in  the  body  of  the  opinion :  "We 
think  it  cannot  with  reason  be  contended  that  the  legis- 
lature has  not  the  authority  to  enlarge  by  a  separate  and 
subsequent  act  the  powers  and  duties  of  any  officer  of  its 
own  creation,  nor  that  it  cannot  widen  or  relax  by  later 
enactments  any  building  limitations  it  may  have  estab- 
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lished.  The  provisions  of  the  general  act  limiting  the 
Bpwers  of  the  regents  with  regard  to  the  erection  of  other 
university  buildings  was  not  interfered  with  by  the  new 
act,  but  it  conferred  additional  powers  and  prescribed 
a  different  location  for  another  building;  while,  in  some 
sense,  supplemental  to  the  former  act,  it  leaves  its  general 
provisions  untouched  and  therefore  is  not  amendatory  in 
the  proper  sense.  *  *  *  Where  an  act  is  complete 
within  itself,  it  may  be  valid  even  though  in  conflict  with 
a  prior  law  not  referred  to  in  the  later  act" — citing  State 
V.  Cornell,  50  Neb.  526;  Affholder  v.  State,  51  Neb.  91; 
Zimmerman  v.  trude,  80  Neb.  503;  Allan  v.  Kennard,  81 
Neb.  289 ;  State  v.  lire,  91  Neb.  31. 

The  second  reason  given  why  there  should  be  a  reversal 
of  the  judgment  is  that  the  Reagan  act  is  not  germane  to 
the  chapter  and  section  which  it  purports  to  amend  and 
repeal.  The  section  referred  to  provides  with  respect  to 
the  commissioner  or  his  deputy  that  either  shall  have  a 
right  to  enter  any  factory  or  workshop  in  which  labor  is 
employed  for  the  purpose  of  gathering  facts  and  statis- 
tics, or  examining  the  means  of  escape  from  fire,  and  the 
provisions  for  the  health  and  safety  of  operatives.  As  we 
have  said  before,  this  Reagan  act  is  not  intended  as  an 
attachment  to  any  other  provision ;  it  purports  to  be,  and 
is,  of  and  in  itself,  a  complete  act.  We  have  examined 
some  of  the  cases  cited  in  support  of  the  contention  made. 
Among  others  is  Armstrong  t?.  Mayer,  60  Neb.  423.  In 
that  case  this  court  held  that  the  supreme  court  had  juris- 
diction to  review  by  proceeding  in  error  a  judgment  ren- 
dered by  the  district  court  without  jurisdiction  of  the 
subject-matter.  We  are  unable  to  see  the  force  of  coun- 
sePs    contention. 

In  Strahl  v.  Miller,  97  Neb.  820,  this  court  said,  in  an 
action  for  damages  against  a  hotel  keeper:  "This  (pro- 
vision of  the  law  of  1883)  is  sufficient  to  attach  a  civil 
liability  to  the  innkeeper  for  negligence  in  not  properly 
saf guarding  his  guest." 
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In  Rose  v.  King,  49  Ohio  St.  213,  the  court  said :  *^Such 
liability  followed  as  a  consequence  of  the  terms  of  the 
original  act. in  which  the  language  above  quoted  does  not 
appear,  but  which  enjoined  the  duty,  and  resulted  from 
the  principle,  which  we  supposed  to  be  of  universal  appli- 
cation, that  where  a  statute  imposes  a  duty  but  gives  no 
penalty  to  the  party  aggrieved  by  its  nonperformance, 
that  party  is  entitled  on  common  law  principles,  to  main- 
tain an  action  for  his  damages/'  In  support  of  the  posi- 
tion stated,  the  Ohio  court  quotes  from  Wharton,  Law  of 
Negligence,  sec.  443,  and  many  other  authorities. 

In  Yall  V.  Snow,  201  Mo.  511,  there  was  an  action  for 
damages  for  n^lect  of  the  owner  to  provide  fire-escapes 
in  accordance  with  the  statute.  The  court  held  that  there 
was  a  right  of  action 'for  death  of  the  guest  in  the  hotel 
building  not  equipped  with  fire-escapes  in  accordance 
with  the  statute.  In  this  case  the  defense  w^as  that  the 
building  then  used  for  a  hotel,  was  not  constructed  for 
a  hotel,  and  therefore  that  the  owner  was  relieved  from 
the  duty  of  placing  fire-escapes  on  the  building.  It  was 
held  that  the  defense  could  not  be  maintained,  and  that 
it  was  the  duty  of  the  owner,  if  he  leased  the  building 
for  hotel  purposes,  to  put  the  fire-escapes  on. 

The  third  proposition  contended  for  by  the  appellant 
is  that  the  judgment  should  be  reversed  because  of  the 
misconduct  of  counsel.  We  may  say  that  there  are  a  good 
many  cases  on  this  subject,  and  several  of  them  are  cited. 
As  we  look  at  the  matter,  much  of  the  trial  consisted  of  a 
battle  of  words.  Upon  the  part  of  the  plaintiff  it  was  con- 
tended that  the  Dewey  Hotel  was  kept  in  order  that  the 
defendant  might  make  money  out  of  prostitutes  who  used 
the  hotel  for  the  accommodation  of  themselves  and  their 
male  companions.  On  the  other  hand,  it  was  contended 
by  counsel  for  the  defendant  that  the  decedent  himself 
was  living  with  a  prostitute,  and  therefore  that  the  case 
was  not  a  proper  one  in  which  to  give  the  plaintiff  dam- 
ages. We  think  that  it  was  about  an  even  case  of  mud 
throwing,  probably  found  by  both  parties  to  be  necessary 
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because  of  the  exigencies  under  consideration.  We  do  not 
indorse  this  manner  of  trying  the  case,  and  it  is  certainly 
open  to  censure ;  but,  where  both  parties  use  the  same  sort 
of  weapons,  we  do  not  feel  like  setting  the  judgment  aside. 
Each  appears  to  have  shown  unusual  skill  in  this  line  of 
argument;  but,  after  all,  as  one  of  the  counsel  expressed 
it  in  the  brief,  it  is  a  case  of  the  pot  calling  the  kettle 
black.  The  affidavit  of  defendant's  counsel  touching  the 
misconduct  of  plaintiff's  counsel  was  made  on  memory, 
and  there  was  no  stenographic  report  of  what  was  said. 
This  makes  an  uncertain  element  in  the  case.  In  the 
City  of  Lexington  v.  Kreitz,  73  Neb.  770,  it  was  held  that 
there  was  no  probability  that  the  language  used  by  plain- 
tiflPs  counsel  in  any  manner  influenced  the  verdict.  In 
this  case  the  decedent  was  shown  to  be  a  man  of  large 
earning  capacity.  He  was  a  brand  inspector  for  the  state 
of  Montana  and  received  a  regular  salary  of  |1,800  a  year. 
He  was  also  a  horse  trainer  and  trader  on  the  South 
Omaha  market.  He  left  a  widow  and  a  father  surviving 
him.  The  judgment  was  only  for  {6,000.  The  remarks 
of  Mr.  Woodrough  do  not  seem  to  have  done  the  defendant 
an  injustice,  so  far  as  the  verdict  and  judgment  are  con- 
cerned. The  jury  could  not  have  been  carried  away  by 
passion  or  prejudice. 

The  building  was  not  equipped  with  fire-escapes  as  re- 
quired by  the  statute.  The  evidence  clearly  shows  that  this 
neglect  was  the  proximate  cause  of  Rickard's  death,  and 
the  defendant  is  liable  in  damages.  There  was  no  access 
from  either  of  the  hall  windows  of  the  second  floor  to  any 
fire-escape.  There  was  a  door  to  be  broken  through  in 
order  to  reach  the  window  and  fire-escape  in  room  No.  34. 
They  were  shut  in.  Apparently  they  had  opened  the  door 
into  the  hall  and  struggled  to  go  to  the  bottom  of  the 
entrance  on  Thirteenth  street.  On  their  way  there  they 
were  overcome  by  smoke,  and  gas,  and  heat,  and  they  died 
because  of  it.  Four  persons  besides  Rickard  lost  their 
lives  in  this  fire.  The  evidence  shows  that  the  owner  of 
the  building  had  been  notified,  and  he  must  have  been 
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aware  of  the  fact.  He  took  the  risk  by  neglecting  to  equip 
the  second  story  as  the  law  provides. 

The  requested  instruction  of  the  defendant,  to  the  effect 
that  Kickard  assumed  the  risk  because  he  knew  the  dan- 
gerous condition  of  the  building,  was  properly  refused. 
Rickard  did  not  assume  the  risk  because  he  stopped  at 
the  hotel.  We  are  cited  to  Armmndo  v.  Ferguson,  55  N. 
Y.  Supp.  769,  where  it  is  said :  "By  staying  at  a  hotel  for 
six  months,  paying  weekly  rent,  without  objecting  to  a 
failure  to  provide  the  room  with  a  rope  or  other  appli- 
ance for  escaping  in  case  of  fire,  a  guest  waives  the  provi- 
sions of  section  40,  ch.  376,  I^ws  1896  (Domestic  Com- 
merce Law),  requiring  the  hotel-keepers  to  provide  each 
lodging  room  with  a  rope  or  other  appliance  sufficient  to 
enable  the  guest  to  escape  in  case  of  fire."  In  that  case  there 
were,  it  is  said,  fire-escapes,  "and  the  platform  to  one  of 
them  was  directly  under  one  of  the"  windows  opening  out 
of  the  plaintiff's  room."  The  plaintiff  seems  to  have  kept 
her  window  nailed  down  to  prevent  unbidden  persons 
from  entering  her  room.  She  could  have  opened  the  win- 
dow and  could  have  gone  down  the  fire-escape.  The  man 
who  occupied  the  room  with  her  escaped  from  the  burn- 
ing building  by  means  of  this  fire-escape.  The  woman 
failed  to  use  it,  through  fear  or  confusion,  and  jumped 
to  the  ground.  As  there  was  ample  means  of  escape  the 
proprietor  of  the  building  was  not  held  liable. 

We  are  also  cited  to  Huda  v,  American  Glucose  Co., 
154  N.  Y.  474.  In  that  case  there  were  fire-escapes  con- 
structed on  the  outside  of  the  building.  There  was  a  pro- 
vision in  the  law  that  the  fire-escapes  should  have  land- 
ings "embracing  at  least  two  windows  at  each  story 
and  connecting  with  the  interior  by  easily  accessible 
and  unobstructed  openings."  The  building  was  a  factory. 
The  court  tells  in  the  opinion  that,  to  conduct  the  business 
of  the  factory,  the  manufacture  of  glucose,  it  is  necessary 
to  keep  the  windows  nailed  close  and  to  maintain  an  even 
temperature.  The  windows  were  screwed  down.  The 
court  seems  to  have  taken  the  view  that  as  the  windows 
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were  slight  they  could  have  been  easily  broken,  and  that 
when  the  fire  broke  out  it  was  the  duty  of  the  employees, 
if  they  wished  to  save  themselves,  to  smash  the  windows 
and  get  out  on  the  fire-escapes. 

In  Willy  V.  Mulledy,  78  N.  Y.  310,  the  court  said :  "It 
was  the  intention  of  the  statute  that  they  (the  tenants) 
should  have  two  means  of  escape  in  case  of  fire,  one  by 
the  scuttle  (through  the  roof),  and  another  by  the  fire- 
escape.  It  was  the  duty  of  the  defendant  to  provide  a 
ladder,  and  then  to  use  reasonable  care  to  keep  it  there 
in  readiness  for  use."  The  court  held  that  it  was  the  duty 
of  the  proprietor  to  keep  a  ladder  so  that  the  tenants  might 
reach  the  scuttle,  and  that  it  was  his  duty  to  build  and 
maintain  a  fire-escape.  He  was  held  liable  for  the  death 
of  the  plaintiflPs  wife  and  child. 

In  Cittadino  v.  Schacktcr,  83  N.  J.  Law,  593,  the  plain- 
tiff, a  widow,  was  tenant  of  the  top  floor  of  an  apartment 
house  for  more  than  a  year  at  the  time  of  its  partial  de- 
struction by  fire.  She  endeavored  to  escape  and  was  in- 
jured. It  was  held:  "Even  though  the  plaintiflf  had  dis- 
covered that  the  landlord  failed  to  perform  his  statutory 
duty,  she  might  reasonably  assume  that  he  would  per- 
form that  duty  at  any  time  and  not  continue  to  disregard 
the  law." 

•Aldermen  cannot  dispense  with  a  requirement  for  fire- 
escapes  on  a  factory  building.  Maiorca  v.  Myers,  115  N. 
Y.  Supp.  923.  Such  fire-escapes  as  may  be  deemed  nec- 
essary by  the  fire  inspector  shall  be  provided  on  the  out- 
side of  every  factory  three  or  more  stories  high.  Arnold 
V,  National  Starch  Co,,  194  N.  Y.  42. 

In  MclMtighlin  r.  Armfield,  58  Hun  (N.  Y.)  376,  the 
court  had  before  it  for  construction  section  16,  tit.  14^ 
ch.  583  of  the  Laws  of  New  York,  1888,  which  directed 
that  certain  buildings  "shall  be  provided  with  such  fire- 
escapes  and  doors  as  shall  be  directed  and  approved  by 
the  commissioner."  Held :  "The  duty  rests  upon  the  owner 
to  bring  the  subject  before  the  commissioner  and  obtain 
his  direction  in  the  premises;    and,  where  an  accident 
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occurs  because  of  the  absence  of  such  fire-escapes  from 
the  building,  the  owner  cannot  avoid  responsibility  by 
alleging  that  the  statute  does  not  declare  absolutely  that 
fire-escapes  shall  be  erected  by  the  owner." 

When  the  legislature  of  Nebrska  passed  the  acts  re- 
ferred to  concerning  fire-escapes,  it  was  apparently  deter- 
mined that  they  should  be  put  upon  the  kind  of  buildings 
named,  and  with  a  view  of  saving  human  life.  There  ap- 
pear to  be  three  expressions  of  the  legislature  touching 
the  same  subject-matter,  the  preservation  of  life  by 
the  use  of  fire-escapes.  So  far  as  the  same  can  be  done,  the 
legislature  of  Nebraska  has  declared  its  wishes  in  the  mat- 
ter. The  courts  are  not  called  upon  to  disregard  the  ex- 
pressions of  the  legislature,  when  they  have  been  fre- 
quently repeated,  and  all  the  time  along  the  same  line. 

The  judgment  of  the  district  court  is 

Affirmed. 

MoRRissEY^  C.  J.,  and  Sedgwick^J.,  dissent. 


Henry  M.  Thornton,  appellant,  v.  Vernon  Kingrey  bt 

AL.,  appellees. 

Filed  December  9,  1916.    No.  18914. 

1.  Waters:  Municipal  Cobpobations:  Irrigation  Laterals  in  Streets. 
A  village  having  for  years  maintained  a  lateral  ditch  for  irrigation 
purposes  through  one  of  its  streets,  a  landowner  who  had  ir- 
rigated his  land  through  this  ditch  for  a  long  time  and  based  the 
irrigation  system  of  his  land  on  the  fact  that  the  water  was  received 
from  such  lateral  cannot  be  deprived  of  his  right  by  the  village 
in  the  regulation  of  its  streets,  unless  it  furnish  him  another  lateral 
through  which  he  may  obtain  water  from  the  same  source. 

2.   :    :    .     A  village  may  in   the  exercise  of  its 

poUce  powers  require  one  entitled  to  the  use  of  water  for  irrigation 
purposes  to  take  the  same  through  another  lateral  if  it  provide  a 
suitable  connection-  therewith  without  expense  to  the  water  user. 

Appeal  from  the  district  court  for  Scotts  Bluflf  county : 
RaIjPH  W.  Hobart,  Judge.    Judgment  modified. 
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Wright  J&  Motherseady  for  appellant. 
Morrow  d  Morrow,  contra. . 

Hamer^  J. 

Appeal  from  the  judgment  of  the  district  court  for 
Scotts  Bluff  county.  There  is  not  much,  if  any,  dispute 
about  the  facts.  The  Gering  irrigation  district  is  the 
owner  of  a  canal  by  means  of  which  it  supplies  water  to 
the  lands  within  the  said  district.  The  canal  which  it 
owns  runs  west  of  the  village  of  Gering.  The  plaintiff  and 
appellant,  Henry  M.  Thornton,  owns  a  tract  of  land  in 
the  eastern  part  of  the  village  of  Gering,  and  his  land  is 
also  embraced  in  the  Gering  irrigation  district,  of  w^hich 
it  is  a  part.  This  land  has  for  several  years  past  been 
used  solely  for  agricultural  purposes.  About  ten  years 
before  the  commencement  of  the  action  in  this  case  the 
plaintiff  and  other  landowners  in  the  Gering  irrigation 
district  constructed  an  open  ditch  from  the  main  canal  of 
the  irrigation  district  directly  through  O  street  to  the 
tracts  of  land  which  were  severally  owned  by  them.  The 
open  ditch  or  lateral  enters  O  street  at  its  west  end,  and 
continues  along  said  street  to  the  eastern  terminus  thereof 
at  a  distance  of  about  16  feet  from  the  curb  line  of  the 
street  The  ditch  was  constructed  apparently  without 
authority  from  the  village,  except  as  might  be  implied 
because  no  objection  was  made  to  the  construction  of  the 
same.  It  might  further  be  said  that  the  village  authorities 
undertook  to  supervise  the  distribution  of  water  from  this 
lateral,  which  was  part  of  the  distributing  system  of  the 
Goring  irrigation  district.  No  one  not  an  owner  of  land 
in  the  district  had  any  right  to  use  of  the  water  conducted 
through  said  ditch,  and  no  one  had  any  right  to  the  use 
of  said  ditch,  except  an  owner  of  land  in  the  said 
district.  It  is  not  claimed  that  the  inhabitants  of  the 
village  of  Gering  had  any  right  to  use  said  lateral  except 
those  entitled  to  water  from  the  canal.  It  is  claimed  that 
the  ditch  was  a  private  enterprise  conducted  only  for  the 
benefit  of  those  entitled  to  water  from  the  irrigation  dis- 
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trict,  nor  is  it  claimed  that  the  lateral  was  in  any  man- 
ner connected  with  the  municipal  affairs  of  the  village. 

Before  the  commencement  of  this  suit  the  village  board 
caused  the  plaintiff  to  be  notified  that  he  must  cease  to 
draw  water  through  said  lateral  for  the  irrigation  of  his 
land,  but  that  he  had  permission  to  draw  water  through 
another  lateral  passing  through  a  different  street.  Upon 
receiving  this  notice  the  plaintiff  at  once  commenced  this 
action  to  restrain  the  village  board  and  its  employees 
from  preventing  him  from  conducting  water  through  said 
lateral  in  O  street,  alleging  that  it  was  the  only  lateral 
through  which  he  could  obtain  water  for  the  irrigation 
of  his  land.  The  court  found  that  the  land  might  be  ir- 
rigated by  means  of  another  lateral,  through  which  the 
plaintiff  was  to  be  permitted  to  conduct  water  upon  con- 
structing a  small  section  thereof  so  as  to  connect  said 
ditch  with  his  land.  There  was  a  finding  that  the  board 
of  trustees  of  the  village  could  not  as  a  matter  of  law 
grant  permission  for  the  construction  of  said  lateral,  and 
the  injunction  prayed  for  was  denied. 

There  is  a  contention  by  the  appellees  that  the  lateral 
in  question  did  not  become  a  part  of  the  water-works  of 
said  village,  and  that  the  village  was  under  no  obligation 
to  furnish  water  through  said  lateral  to  the  plaintiff,  or 
to  permit  the  plaintiff  to  use  it.  Also  that  said  lateral 
was  constructed  and  maintained  without  any  authority, 
and  that  it  therefore  constituted  a  nuisance  which  the 
village  might  abate  at  any  time.  Also  that  the  power  to 
abate  said  lateral  carried  with  it  the  power  to  limit  its 
use,  and  that  the  village  board  might,  therefore,  prevent 
the  plaintiff,  and  as  many  others  as  they  saw  fit,  from 
using  said  lateral.  Also  if  said  lateral  was  not  a  nuisance, 
and  might  be  maintained  as  long  as  the  village  did  not 
object,  yet  the  power  vested  in  the  village  board  to  regu- 
late the  use  of  the  streets  carried  with  it  the  power  to 
require  the  removal  of  said  lateral  at  any  time,  or  to  limit 
its  use,  as  the  board  might  deem  advisable. 
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It  is  contended  by  appellant  that  the  lateral  was  really 
a  part  of  the  water- works  of  the  village;  that  said  lateral 
is  for  the  purpose  of  carrying  water  from  the  canal  of  the 
Qering  irrigation  district  to  the  lands  of  the  plaintiff  and 
others.  It  is  not  admitted  to  be  proved  that  said  lateral 
was  ever  used  for  municipal  purposes.  It  is  claimed 
that  its  use  was  strictly  limited  to  the  carrying  of  water 
for  those  who  were  entitled  to  receive  the  same  from  the 
canal  of  the  Gering  irrigation  district,  and  not  for  any 
other  purpose.  It  is  claimed  that  this  was  not  a  business 
which  the  municipality  had  any  right  or  authority  to  con- 
duct. 

It  is  contended  that  under  the  provisions  of  section  5119, 
Rev.  St.  1913,  the  village  had  authority  to  conduct  water 
in  open  ditches  for  the  use  of  the  inhabitants.  If  that 
proposition  should  be  conceded,  the  question  is  raised 
whether  it  would  aid  the  appellant  in  this  case.  It  is  con- 
tended by  the  appellees  that,  if  the  village  had  authority 
to  conduct  water  through  open  ditches  to  its  inhabitants 
for  irrigation  or  domestic  purposes,  it  could  hardly  be 
contended  that  it  had  authority  to  distribute  water  for  the 
irrigation  district.  It  is  contended  that  only  a  very  small 
part  of  the  inhabitants  of  the  village  were  entitled  to 
water  from  said  irrigation  district.  It  was  therefore 
contended  that  the  distribution  of  water  to  those  who 
might  be  entitled  to  the  same  from  said  district  was  not  an 
affair  of  the  village  of  Grering,  and  could  not  be. 

The  land  platted  is  known  as  *^Thornton's  first  addition 
to  the  village  of  Gering."  The  rest  of  the  land  is  farmed, 
and  most  of  the  platted  portions  are  also  farmed.  The 
whole  of  this  land  is  in  the  village  of  Gering  and  within 
the  Gering  irrigation  district.  These  lands  receive  water 
from  the  main  canal  of  the  district.  It  is  about  IV2  miles 
west  of  the  lands  of  the  plaintiff.  A  part  of  the  platted 
portion  of  the  village  of  Gering  lies  between  the  plaintiff's 
land  and  the  canal.  It  is  claimed  that  this  town  lateral 
runs  in  an  easterly  direction  from  the  main  canal  of  the 
Gering  irrigation  district  until  it  strikes  the  platted  por- 
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tion  of  the  village  of  Gering  on  the  west.  It  is  claimed 
that  this  lateral  is  the  only  ditch  ever  used  for  the  irriga- 
tion of  plaintiff's  land ;  that  it  was  built  by  the  village  and 
by  different  landowners,  and  that  since  it  was  built  it  has 
been  maintained  and  operated  by  the  village.  It  is  said 
that  a  man  or  a  boy,  referred  to  in  the  evidence  as  "a  water 
monkey,"  has  been  employed  by  the  village  to  attend  to 
the  distribution  of  water  from  this  lateral  to  the  various 
tracts  of  land  watered  therefrom,  including  the  lands  of 
the  plaintiff;  that  the  plaintiff  has  been  acquainted  with 
these  lands  since  long  before  they  were  irrigated,  and 
since  some  time  in  1902;  that  he  was  not,  however,  the 
owner  of  the  lands  until  1907,  at  which  time  the  lands 
had  been  irrigated  from  this  lateral  for  the  period  of  five 
years;  that  the  land  continued  to  be  irrigated  from  this 
lateral  until  1913,  when  the  village  board  ordered  the 
"water  monkey"  to  refuse  to  permit  plaintiff  to  draw 
water  therefrom,  and  directed  him  to  take  water  from 
another  lateral.  Now,  it  seems  to  be  agreed  that  this  other 
lateral  was  not  built  to  the  lands  of  the  plaintiff,  and 
that  to  reach  the  lands  of  the  plaintiff  would  require  the 
plaintiff,  to  build  some  700  feet  of  lateral  down  the 
streets  and  alleys  of  the  village.  The  present  action  was 
commenced  in  September,  1913.  All  other  landowners, 
except  the  plaintiff  and  the  owners  of  lots  in  Thornton's 
first  addition,  were,  and  are,  permitted  to  continue  the 
use  of  the  lateral  as  before. 

The  plaintiff's  petition  alleges  the  ownership  of  the 
land,  and  the  manner  in  which  it  has  been  watered ;  that  the 
defendants  Kingrey,  Southwell,  Birchell,  Rubottom  and 
Hayes  are  the  members  of  the  village  board  of  Goring,  and 
that  the  defendant  Barkdoll  is  employed  by  such  board  to 
superintend  the  distribution  of  water  from  the  town  lat- 
eral, and,  acting  under  the  instructions  of  the  other  defend- 
ants, w^ho  refused  to  permit  the  plaintiff  to  draw  water 
therefrom,  although  the  Gering  irrigation  district  turned 
the  water  into  the  lateral  for  the  irrigation  of  this  land. 
The  plaintiff  also  alleged  that  all  the  other  landowners 
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were  permitted  to  draw  and  use  water  from  said  lateral. 
The  plaintiff  prayed  for  an  injunction  to  enjoin  the  de- 
fendants from  interfering  with  the  water  turned  into  the 
lateral  for  the  use  of  the  plaintiff. 

In  the  answer  of  the  defendants  it  is  admitted  that  the 
plaintiff  owns  the  lands;  that  the  lands  will  not  grow 
crops  without  irrigation;  that  the  lands  are  within  the 
Gering  irrigation  district;  that  the  defendants  Kingrey, 
Southwell,  Birchell,  Rubottom  and  Hayes  are  the  members 
of  the  village  board,  and  that  as  such  members  they  have 
assumed  control  over  the  said  lateral  so  far  as  it  is  in  the 
streets  of  the  village  of  Gering;  that  the  defendant  Bark- 
doll  is  employed  by  the  village  board  to  look  after  the 
canal  and  to  control  the  diversion  of  water  therefrom  to  I 

the  several  pieces  of  land  situated  in  the  village,  and  that  ! 

the  village  board  has  instructed  the  said  defendant  Bark- 
doll  not  to  permit  plaintiff  to  receive  water  therefrom. 
And  defendants  further  say  that  when  water  sufficient  to 
irrigate  the  plaintiff's  lands  and  the  other  lands  in  the 
village  irrigated  from  said  canal  was  carried  through  the 
lateral  it  flooded  the  streets  of  the  village  of  Gering;  that 
the  defendants  notified  plaintiff  that  he  must  draw  the 
water  through  certain  other  laterals  constructed  in  the 
streets,  and  which  are  equally  feasible;  also  that  no  per- 
mission was  ever  given  the  plaintiff  to  conduct  water 
through  the  lateral,  and  that  the  village  had  no  authority 
to  give  such  permission. 

The  plaintiff  in  his  reply  alleged  that  the  lateral  was 
built  with  the  knowledge  and  consent  of  the  village,  and 
since  the  building  of  the  same  it  had  been  maintained  by 
the  village  and  taxes  levied  to  maintain  it,  and  that  all 
of  plaintiff's  land  is  within  such  village,  and  that  the 
taxes  for  the  purpose  of  maintaining  the  lateral  have  been 
levied  against  said  land  and  collected.  It  is  further  al- 
leged that  the  lateral  is  of  sufficient  size  to  Irrigate  plain- 
tiff's land  and  the  lands  of  other  persons  who  use  the 
same.  Affirmative  defenses  in  the  answer  are  denied. 
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In  the  bill  of  exceptions,  there  is  a  stipulation  admit- 
ting the  facts  set  forth  in  the  statement  made,  and  there 
is  a  plat  showing  the  course  of  the  lateral.  It  is  further 
admitted  that  the  village  employed  the  defendant  Bark- 
doll  to  take  charge  of  the  lateral  and  superintend  the  de- 
livery of  water,  paying  him  for  his  services  from  the  vil- 
lage treasury.  Also  it  is  stipulated  that  the  plaintiff  had 
demanded  water  from  the  Gering  irrigation  district  for 
his  lands,  and  that  the  village  turned  such  water  into  the 
laterals  in  question.  It  is  further  stipulated  that  during 
the  season  of  1913  the  plaintiff  was  not  permitted  to  use 
water  from  the  town  lateral,  and  that,  in  order  to  use 
water  from  the  lateral  designated  by  the  village  board, 
it  would  be  necessary  for  the  plaintiff  to  construct  the 
said  700  feet  of  lateral  above  mentioned,  and  which  the 
,  village  did  not  offer  to  build,  but  which  they  intended  the 
plaintiff  should  build  for  himself. 

The  testimony  of  the  witness  Neeley  shows  that  the 
lateral,  if  properly  handled,  has  a  suflcient  carrying  ca- 
pacity to  water  the  lands  irrigated  therefrom.  The  wit- 
ness Gardner  testified  to  a  place  in  the  lateral  where  its 
carrying  capacity  is  limited,  but  that  it  will  still  carry 
enough  to  irrigate  420  acres  of  land.  On  cross-exam- 
ination his  evidence  perhaps  shows  that  there  is  sufScient 
capacity  to  supply  water  to  everybody. 

In  its  decree  the  court  found  the  ownership  of  the  land 
as  alleged;  the  necessity  or  irrigation;  the  manner  in 
which  it  had  been  irrigated  before  the  time  set  forth  in 
plaintifTs  petition;  that  the  village  board  had  assumed 
to  exercise  control  over  the  lateral,  and  had  employed  the 
defendant  Barkdoll  to  divide  the  water  among  the  various 
tracts  of  land.  The  court  also  found  that  the  employment 
of  Barkdoll  was  ultra  vireSj  and  that  as  a  matter  of  law 
the  board  of  trustees  could  not  grant  permission  for  the 
construction  of  a  lateral  in  the  streets;  that  prior  to  the 
commencement  of  this  suit  the  plaintiff  was  notified  that 
he  must  cease  conducting  water  from  the  town  lateral, 
and  that  he  must  draw  water  through  another  and  different 
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lateral,  and  permission  was  given  plaintiff  to  construct 
the  unconstructed  portion  of  said  lateral  to  his  land. 
The  court  also  found  that  the  village  board  wrongfully 
applied  the  funds  of  the  village  to  the  repair  of  said 
lateral;  that  said  lateral  was  purely  for  private  pur- 
poses for  the  irrigation  of  lots  and  lands  lying  within 
the  corporate  limits  of  the  village;  and  that  it  was  be- 
yond the  powers  of  the  board  to  appropriate  money  for 
such  purpose. 

The  court  thereupon  dismissed  plaintiff's  petition  and 
found  for  the  defendants.  It  is  from  this  decree  that 
the  plaintiff  appeals. 

The  plaintiff  alleges  the  following  errors  of  law:  (1) 
The  court  erred  in  not  holding  that  the  village,  by  as- 
suming control  of  the  lateral  in  question,  made  it  a 
part  of  its  water- works;  (2)  the  court  erred  in  not 
holding  that  the  plaintiff  had  acquired  an  easement  by 
acquiescence  to  convey  water  through  the  lateral  in 
question;  (3)  the  court  erred  in  holding  that  the  vil- 
lage could  discriminate  against  the  plaintiff  and  refuse 
him  the  right  to  draw  water  through  the  lateral,  and 
at  the  same  time  permit  all  others  to  use  the  lateral; 
(4)  the  court  erred  in  refusing  plaintiff  the  injunction 
as  prayed  and  in  dismissing  plaintiff's  action. 

It  is  contended  by  the  appellant:  1.  That,  the  village 
having  assumed  control  of  the  lateral  in  question,  it 
thereby  became  a  part  of  the  water-works  of  the  village. 
Rav.  St.  1913,  sec.  5119;  3  Kinney,  Irrigation  and  Water 
Rights  (2d.  ed.)  sec.  1448.  The  village  having  assumed 
control  of  the  lateral  it  was  its  duty  to  furnish  water  to 
the  plaintiff.     40  Cyc.  791. 

2.  The  village,  having  acquiesced  in  the  building  of 
the  lateral  and  afllrmatively  approved  of  the  maintenance 
thereof,  and  having  permitted  plaintiff  to  acquire  his 
land  depending  on  this  lateral  for  irrigation  thereof, 
is  estopped  to  deny  his  right  to  use  it.  Omaha  &  C.  B, 
Street  R.  Co.  v.  City  of  Omaha,  90  Neb.  6;  Oregsten  v. 
City  of  Chicago,  145  111.  451,  36  Am.  St.  Rep.  496. 
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3.  The  village  is  not  attempting  to  destroy  the  lateral, 
nor  abate  it  as  a  nuisance,  and  it  is  not  in  fact  a  nui- 
sance. City  of  Denver  v.  Mullen,  7  Colo.  345;  City  of 
Fresno  v.  Fresno  Canal  d  Irrigation  Co.,  98  Cal.  179. 

4.  The  village  could  not  wrongly  discriminate,  and 
I)ermit  all  others  to  use  the  lateral,  and  refuse  the 
plaintiff  the  same  right.  Pickrell  v.  Carlisle,  135  Ky.  126, 
24  L.  R.  A.  n.  s.  193. 

The  evidence  shows  that  after  the  lateral  was  con- 
structed the  village  assumed  control  thereof,  and  em- 
ployed a  man  to  maintain  the  lateral  and  to  supervise 
the  distribution  of  the  water  therefrom.  It  is  the  con- 
tention of  the  appellant  that  this  lateral  was  a  part 
of  the  water-works  of  the  village.  Section  5119,  Rev.  St. 
1913,  empowers  villages  "to  establish,  alter  and  change 
the  channel  of  water-courses,  and  to  wall  them  and  to 
cover  them  over;  to  establish,  make  and  regulate  wells, 
cisterns,  windmills,  aqueducts  and  reservoirs  of  water, 
and  to  provide  for  filling  the  same." 

The  lateral  in  question  has  been  taken  over  by  the 
village,  which  assumes  the  control  and  management 
thereof.  While  this  may  be  new  in  Nebraska,  in  the 
western  states,  where  irrigation  is  more  universal, 
similar  conditions  have  arisen,  and  the  courts  of  those 
Btates  have  passed  on  such  questions.  The  result  of 
such  consideration  is,  we  think,  fairly  summarized  by 
Mr.  Kinney  in  3  Irrigation  and  Water  Rights  (2d  ed.) 
sec.  1448,  as  follows:  "And  it  is  further  held  that 
where  ditches  and  canals  run  through  a  city  and  the 
water  is  used  therefrom  by  the  inhabitants  for  irri- 
gation, although  both  the  water  rights  and  the  ditches 
and  canals  may  be  owned  by  others,  the  municipality 
has  the  power  to  assume  the  control  and  management 
of  the  ditches  and  canals  and  the  method  of  distribution 
of  the  water  within  the  city  limits.  And  having  once 
acquired  the  right  to  control  and  to  regulate  the  distri- 
bution of  the  waters,  and  such  authority  having  been 
given  to  be  exercised  for  the  benefit  of  the  people,  this 
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duty  becomes  obligatory  upon  the  municipality.  And 
where  a  city  with  the  consent  of  the  original  appropri- 
ators  took  control  of  such  waters  and  distributed  them 
to  the  inhabitants  of  the  city,  the  right  to  exercise 
siich  control  vested  in  the  city,  and  it  was  therefore 
held  that  it  was  not  only  the  right  of  the  city,  but  also 
its  duty,  to  employ  such  remedies  as  the  law  or  rules  of 
equity  authorized  to  defend  and  maintain  such  right 
to  control  the  use  of  such  waters  by  the  people."  This 
would  seem  to  give  the  city  the  right  to  control  the 
property  although  it  belongs  to  others.  See  City  of 
Spnngville  v.  Fullmer,  7  Utah,  450. 

"Where  the  water  rights  and  the  ditches  and  canals 
used  in  connection  therewith  and  running  within  the 
limits  of  a  municipality  are  OAv^ned  by  parties  other  than 
by  the  city  or  town  itself,  the  question  has  often  arisen 
as  to  the  power  of  the  municipality  to  pass  ordinances 
regulating  and  controlling  such  rights  and  ditches  and 
canals  tending  to  restrict  the  original  rights  and  priv- 
ileges of  the  owners.  A  large,  open  irrigation  canal  run- 
ning through  the  heart  of  a  city  may  be  dangerous  at 
times  to  the  life  and  property  of  the  inhabitants.  Often- 
times children,  and  sometimes  older  persons,  fall  in  and 
are  drowned.  Their  waters  sometimes  overflow  or  seep 
through  their  banks  and  the  neighboring  property  is 
flooded  and  injured;  or,  again,  the  waters  become  stag- 
nant with  the  accumulation  of  rubbish  and  breed  dis- 
ease. It  is  therefore  necessary  that  there  should  be 
some  control  over  such  ditches  and  canals  passing  with- 
in the  limits  of  municipalities  so  as  to  prevent,  as  far 
as  possible,  the  interference  with  the  rights  and  prop- 
erty of  the  municipality,  itself,  and  the  danger  to  the 
lives,  health,  and  property  of  its  inhabitants.  This 
regulation  and  control  may  come  from  two  sources: 
First,  direct  statutory  enactment  under  the  police  power 
of  the  state;  and,  second,  by  the  way  of  municipal  ordi- 
nances under  the  powers  granted  by  the  Constitution  and 
statutes  of  the  state.     By   direct   statutory   enactment 
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the  legislature  may  require  the  owners  of  such  ditches 
and  canals  operating  within  municipal  limits  to  do  cer- 
tain things  and  perform  certain  duties  for  the  protection 
of  the  public."  3  Kinney,  Irrigation  and  Water  Rights 
(2d  ed.)  sec.  1448.  In  the  note  to  said  section  we  find 
the  following:  "So,  a  statute  which  required  the  owners 
of  such  canals  operating  within  the  limits  of  municipal 
corporations  to  construct  certain  devices,  such  as  lattice 
work  and  slats  at  the' head  of  flumes  to  prevent  i)ersons 
and  animals  from  being  drawn  through  the  flumes,  was 
held  to  be  valid  as  a  proper  exercise  of  the  police  power  of 
the  state;  and,  further,  that  the  failure  to  perform  such 
statutory  duty  specifically  imposed  was  negligence  per 
«6,  and,  in  the  absence  of  contributory  negligence,  a  re- 
covery may  be  had  for  an  injury  thereby  occasioned" — 
citing  Platte  <&  Denver  Canal  &  Milling  Co,  v.  Dowell, 
17  Colo.  376. 

In  Mugler  v.  Kansas,  123  U.  S.  623,  661,  it  is  said: 
"The  courts  are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.  They  are  at  liberty — in- 
deed, are  under  a  solemn  duty — to  look  at  the  substance 
of  things,  whenever  they  epter  upon  the  inquiry  whether 
the  legislature  has  transcended  the  limits  of  its  author- 
ity. If,  therefore,  a  statute  purporting  to  have  been  en- 
acted to  protect  the  public  health,  the  public  morals, 
or  the  public  safety,  has  no  real  or  substantial  relation 
to  those  objects,  or  is  a  palpable  invasion  of  rights  se- 
cured by  the  fundamental  law,  it  is  the  duty  of  the  courts 
to  so  adjudge,  and  thereby  give  effect  to  the  Constitu- 
tion.'^ 

This  doctrine,  applicable  to  a  l^islative  act,  is  by 
Platte  d  Denver  Canal  &  Milling  Co,  v.  Lee,  2  Colo.  App. 
184,  held  applicable  to  an  ordinance  seeking  the  punish- 
ment of  those  persons  who  had  acquired  certain  rights 
touching  the  construction  of  ditches,  and  refused  to  be 
bound  by  an  ordinance  curtailing  the  enjoyment  of  the 
same. 
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An  injunction  will  lie  restraining  a  city  from  inter- 
fering with  the  use  of  ditch  property  which  has  not 
been  lawfully  ascertained  and  declared  to  be  a  nuisance. 
City  of  Denver  v,  Mullen,  7  Colo.  345. 

The  right  of  a  municipality  to  the  exclusive  control 
and  regulation  of  water  within  its  limits,  to  which 
others  have  a  paramount  right  and  ownership,  prior 
to  the  incorporation  of  the  municipality,  is  based  upon 
the  acquiescence  of  such  owners.  Fisher  v.  Bountiful 
City,  21  Utah,  29. 

In  Levy  v.  Salt  Lake  City,  5  Utah,  302,  the  city  did 
not  build  the  ditch,  which  received  water  from  a  creek 
and  carried  it  to  several  lot  owners  for  purposes  of  irri- 
gation. The  ditch  was  built  by  private  landowners  for 
their  benefit,  but  it  ran  through  block  59  of  Salt  Lake 
City.  The  city  assumed  control  of  this  water,  and  turned 
it  onto  the  premises  of  a  lot  owner  to  such  an  extent 
that  it  overflowed  the  land  and  ran  into  a  cellar,  where 
it  injured  personal  property  which  was  stored  there. 
In  an  action  by  the  owner  of  the  property  against  the 
city  it  was  held  to  be  liable  for  the  damages  sustained, 
although  the  rights  of  the  original  builders  of  the  ditch 
and  users  of  the  water  were  recognized  and  protected. 
The  city  was  held  liable  for  its  mismanagement  of  its  water 
system,  of  which  the  ditch  was  treated  as  a  part.  This 
is  not  unlike  the  instant  case  so  far  as  the  protection 
of  the  rights  of  the  ditch  builder  is  concerned.  While 
the  water  comes  from  a  private  source  and  runs  into  a 
ditch  constructed  by  private  parties,  it  is  yet  subject 
to  the  control  of  the  village,  provided  that  the  water 
users  should  not  be  deprived  of  the  use  of  the  water. 
The  plaintiff  is  therefore  entitled  to  a  remedy  which 
gives  him  the  water  which  is  turned  out  to  him  from  the 
canal  of  the  irrigation  district. 

In  the  brief  of  appellees  we  are  cited  to  that  part  of 
section  5132,  Rev.  St.  1913,  which  reads:  "To  open, 
widen  or  otherwise  improve  or  vacate  any  street,  avenue, 
alley  or  lane  within   the  limits  of  the  city  or  village." 
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We  are  next  cited  to  so  much  of  section  5141,  Rev.  St. 
1913,  as  provides  that  the  "board  of  trustees  shall  have 
the  care,  supervision  and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares  and  commons  with- 
in the  city  or  village,  and  shall  cause  the  same  to  be 
kept  oi^en  and  in  repair,  and  free  from  nuisances." 

To  do  what  appellees  suggest  in  their  brief — fill  up  the 
ditch  and  remove  the  obstruction — would  be  an  inter- 
ference with  the  plaintiff's  use  of  his  property,  the  water 
that  comes  to  him  out  of  the  canal  of  the  irrigation 
district,  and  which  he  should  be  permitted  to  use  unless 
the  destruction  of  its  use  becomes  necessary  in  the  in- 
terest of  the  public  welfare.  Besides,  it  does  not  appear 
that  the  village  board  of  the  village  of  Gering  desires 
to  destroy  the  ditch,  or  that  there  has  been  any  attempt 
by  the  board  to  pass  a  resolution  of  that  kind.  There  is 
only  an  attack  on  the  plaintiff's  use  of  the  water.  Water 
for  irrigation  is  very  much  a  necessity  in  the  neighbor- 
hood of  Gering  and  in  many  thousands  of  square  miles  all 
about  Gering.  The  people  there  are  used  to  ditches,  and 
uncovered  water  running  in  them  is  so  common  that  it 
does  no  violence  to  the  feelings  of  any  resident.  An  irri- 
gated field  with  its  very  necessary  ditch  becomes  a  thing 
of  beauty  which  delights  the  eye  and  cheers  the  spirit. 

Wfiere  an  irrigation  and  land  company  succeeded  its 
predecessors  in  interest  and  acquired  an  easement  and 
right  of  way  for  the  construction  of  certain  ditches  to 
carry  water  for  irrigation  purposes,  and  the  ditches  were 
constructed  and  were  used  to  carry  the  water  according 
to  the  plan  under  which  they  were  made,  it  was  beyond 
the  power  of  the  city  to  destroy  the  property  rights  of 
the  company,  although  it  might  destroy  the  ditches  and 
compel  the  company  to  change  the  plan  of  its  conduit 
from  an  open  ditch  to  a  pipe-line;  but  there  could  be 
no  destruction  of  the  easement  or  right  of  way  acquired 
by  the  company.  City  of  Nampa  i\  ^ampa  &  Meridian 
Irrigation  District,  19  Idaho,  779.  In  the  syllabus  in 
this  case  it  is  said:    "A  grant  to  a  canal  company  of  a 
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right  of  way  op  easement  for  its  ditches  in  the  streets 
of  a  city  is  subject  to  the  right  of  the  city  to  thereafter 
regulate  the  manner  of  the  exercise  of  such  easement, 
or  to  change  the  grade  of  the  streets  in  such  a  way  as  to 
require  a  corresponding  change  in  the  conduit  for  the 
delivery  of  water;  and  in  exercising  its  right  to  grade 
its  streets,  the  city  may,  if  it  becomes  necessary  so  to 
do,  remove  such  ditches  and  require  the  reconstruction 
of  the  company's  system  by  a  pipe-line  beneath  the  sur- 
face." In  the  same  case  it  is  said,  in  substance,  that 
lot  owners  in  a  city  who  have  become  entitled  to  the  use 
of  water  from  an  irrigation  system  cannot  be  compelled 
to  pay  for  the  company's  system,  nor  can  they  be  denied 
water  for  the  reason  that  its  delivery  has  been  made 
more  expensive. 

The  plaintiff  in  this  case  is  entitled  to  the  use  of  the 
water  which  he  gets  from  the  canal  because  it  is  given 
to  him  by  the  irrigation  district.  The  lateral  which 
furnishes  w^ater  to  plaintiff  runs  through  the  main  street 
of  Oering,  and  its  grade  is  so  steep  that  in  times  past  the 
water  eroded  the  side  of  the  ditch  and  made  it  ten  feet 
wide  in  places.  To  remedy  this  the  town  board  put  in 
eight  or  nine  drops  from  four  to  five  feet  high  so  as  to 
lessen  the  force  of  the  water  and  prevent  the  cutting  of 
the  banks.  It  was  finally  determined  by  the  authorities 
that  if  no  more  water  than  necessary  to  irrigate  the 
platted  portion  of  the  town  site  was  carried  through  the 
ditch  the  street  could  be  preserved,  but  if  it  was  at- 
tempted to  carry  water  enough  to  water  the  farm  lands 
below,  in  addition  to  the  water  for  the  inhabitants  of  the 
village,  the  ditch  would  overflow,  injuring  the  streets, 
and  would  seep  into  the  cellars  and  foundations  of  the 
business  buildings.  For  these  reasons,  the  council  passed 
the  ordinance  complained  of,  providing  that  no  water 
for  land  should  be  carried  through  this  lateral,  but  that 
the  same  might  be  carried  in  a  lateral  near-by.  The 
village  has  the  right  to  regulate  the  use  of  its  streets. 
It  seems  that  the  plaintiff,  relying  upon  the  fact  that 
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the  village  had  permitted  him  to  obtain  water  from  the 
main  ditch  by  means  of  the  lateral  in  question,  expended 
money  and  labor  upon  his  place  in  order  to  receive  the 
water  at  the  point  where  it  was  delivered  to  his  land. 
The  evidence  shows  that  to  take  the  water  to  his  land 
from  the  other  lateral  will  require  the  construction  of 
about  700  feet  of  new  lateral.  It  would  be  inequitable 
to  permit  the  village  to  deprive  the  plaintiff  of  the  use 
of  the  water  from  this  lateral  unless  provision  is  made 
to  supply  the  water  to  him  by  other  means. 

The  judgment  of  the  district  court  is  modified  so  as  to 
require  the  village,  before  ceasing  to  supply  the  plaintiff 
with  water  through  the  lateral  in  dispute,  to  take  such 
steps  as  may  be  necessary  so  that  plaintiff  may  be  able 
to  receive  upon  his  land  as  much  water  through  another 
lateral  as  he  formerly  obtained  from  the  lateral  in  dis- 
pute, and  without  additional  expense  for  construction  of 
the  same. 

Judgment  modified. 


w1i4liam  wuneath,  appellee,  v.  peoples  furniture  & 

Carpet  Company,  appellant. 

Filed  December  19,  1916.    No.  19667. 

1.  MMter  and  Sanrant:  Injubt  to  Servant:  Sufficibnct  of  Evidence. 
Evidence  examined,  and  held  sufficient  to  support  the  verdict  of 
the  Jury. 

2.   :   :   Instructions.     The  instructions  set  out  in  the 

opinion,  when  construed  together,  held  free  from  error. 

3.  Tzlal:  Instbttction  to  Disbeqabd  Evidence.  A  trial  court  is  not 
warranted  in  giving  an  instruction  to  a  jury  that,  if  they  believe 
any  witness  has  intentionally  sworn  falsely  to  any  material  matter 
in  the  case,  they  are  at  liberty  to  disregard  the  entire  testimony 
of  such  witness,  unless  the  evidence  tends  to  show  that  a  witness 
was  wilfully  guilty  of  false  swearing  on  a  matter  material  to  the 
issues. 
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Appeal  from  the  district  court  for  Douglas  county: 
James  T.  Bbgley,  Judge.     Afftrmed. 

Mahoney  d  Kennedy  and  Nolan  &  Woodland,  for  ap- 
pellant. 

Brome  &  Bronte  and  A.  H.  Burnett,  contra. 

MORRISSEY,  C.  J. 

Defendant  appeals  from  a  judgment  entered  in  the 
district  court  for  Douglas  county  awarding  plaintiff 
f8,500  damages  for  injuries  sustained  while  in  defend- 
ant's employ.  Defendant  first  contends  that  the  verdict  is 
contrary  to  the  evidence.  Defendant  was  engaged  in 
the  furniture  business,  occupying  an  entire  building. 
This  building  was  equipped  with  an  elevator  running 
from  the  basement  to  the  top  of  the  building.  The  main 
sales-room  was  located  on  the  ground  floor.  The  sales- 
room occupied  the  entire  ground  floor,  except  that  at 
one  end  there  was  a  balcony,  and  in  the  northwest  corner 
a  partition  inclosing  the  elevator  shaft,  together  with  a 
corridor  leading  past  the  shaft  to  a  toilet  room.  The 
corridor  was  about  five  feet  in  width,  and  it  was  entered 
from  the  main  room  by  a  door  which  was  the  full  width 
of  the  corridor.  When  this  door  was  opened  it  swung 
into  the  corridor.  The  elevator  is  located  opposite  the 
entrance,  so  that  one  entering  the  corridor  from  the  main 
floor  would  stand  immediately  in  front  of  the  elevator 
door,  or  the  elevator  shaft,  if  the  door  was  open.  The 
door  of  the  elevator  shaft  was  the  full  width  of  the  cor- 
ridor and  reached  from  the  floor  to  the  ceiling.  This  was 
a  double  door  with  hinges  attached  on  one  side  of  the 
opening,  and  also  hinges  in  the  middle  so  that  one  half 
of  the  door  might  be  opened  while  the  other  half  remained 
closed. 

Plaintiff  visited  this  building  for  the  first  time  Mav 
24,  1910,  and  made  an  arrangement  with  the  assistant 
manager  to  take  employment  as  a  porter  or  janitor. 
The  assistant  manager  gave  him  a  set  of  written  instruc- 
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tions,  and  also  told  him  that  his  brooms,  brushes  and 
implements  with  which  he  would  be  required  to  work 
w^ere  kept  in  the  toilet  room  mentioned,  and  went  with 
plaintiff  through  this  corridor  into  the  toilet  room  and 
showed  him  where  they  were  to  be  found.  Plaintiff  re- 
I)orted  for  duty  the  next  morning  when  the  store  opened. 
In  obedience  to  the  instructions  he  received  the  day 
before,  he  started  for  this  toilet  room,  intending  to  leave 
his  dinner  pail  and  to  secure  a  broom  with  which  to  begin 
work.  He  passed  through  the  door  leading  into  the 
corridor,  which  he  says  was  closed,  and  immediately 
fell  into  the  elevator  shaft,  a  distance  of  12  or  15  feet, 
receiving  injuries  to  his  head,  shoulder,  back  and  knee. 

It  is  alleged  that,  when  plaintiff  opened  the  door  lead- 
ing from  the  main  store  into  the  corridor,  the  corridor 
w^as  unlighted;  that  the  door  opening  from  the  corridor 
into  the  elevator  shaft  was  open,  and  the  opening  to 
the  elevator  shaft  unguarded;  that  plaintiff  did  not 
know  there  was  a  door  leading  from  the  corridor  into  the 
elevator  shaft,  and,  because  the  corridor  was  unlighted, 
plaintiff  was  unable  to  discover  the  danger,  and  that  the 
injuries  received  were  due  to  the  failure  on  the  part  of 
defendant  to  advise  him  of  the  location  of  the  elevator 
shaft,  and  in  leaving  the  door  thereto  open  and  un- 
guarded. 

Defendant  denies  each  of  these  charges  of  negligence, 
and  insists  that  plaintiff  has  not  only  failed  to  prove 
these  allegations  by  a  preponderance  of  the  evidence, 
but  that  they  are  disproved  by  a  preponderance.  There 
are,  however,  certain  undisputed  facts  which  may  be 
considered  in  connection  with  the  disputed  testimony. 
It  is  admitted  that  Wunrath  applied  to  defendant  the 
day  before  the  accident  and  secured  employment;  that 
its  assistant  manager  told  him  that  the  brooms  and 
brushes  were  to  be  kept  in  this  toilet  room  at  the  end 
of  the  corridor;  that  on  the  morning  of  the  accident 
plaintiflf  arrived  at  the  store  for  the  purpose  of  going  to 
work,  and  that  he  went  into  this  corridor  for  the  pur- 
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pose  of  leaving  his  hat,  coat  and  dinner  bucket  and  pro- 
curing his  brushes  according  to  the  instructions  given 
by  the  assistant  manager  the  day  before;  that,  upon  his 
failure  to  return,  the  assistant  manager  went  to  look 
for  him  and  found  him,  together  with  his  hat,  coat  and 
dinner  bucket,  lying  at  the  bottom  of  the  elevator  shaft. 
He  was  then  unconscious  and  remained  in  that  condition 
for  several  hours. 

Wunrath  testified  that  he  stepped  through  the  door 
leading  into  the  corridor,  turned  around  to  close  the 
door  behind  him,  and  was  immediately  precipitated  to 
the  bottom  of  the  elevator  shaft.  He  does  not  say  that 
the  door  to  the  elevator  shaft  was  open;  but,  if  it  were 
closed,  he  could  not  have  fallen  into  the  elevator  shaft 
without  first  opening  the  door.  He  testified  that  the  hall 
was  unlighted.  Defendant  has  offered  testimony  going 
to  show  that  the  door  to  the  elevator  shaft  was  equipped 
with  coil  springs  which  automatically  closed  the  door 
and  kept  it  closed,  except  when  it  was  held  open.  The 
assistant  manager  testified  that,  when  he  went  in  search 
of  plaintiff,  he  found  the  door  closed.  There  is  also 
testimony  of  other  employees  that  the  door  was  equipped 
with  springs  which  automatically  closed  it.  The  doop 
extended  from  the  fioor  to  the  ceiling,  and  the  knob  by 
which  it  was  manipulated  in  opening  and  closing  wa^ 
fastened  to  the  door  six  feet  or  more  above  the  floor.  If 
the  door  was  closed  when  plaintiff  stepped  into  the  cor- 
ridor, before  he  could  fall  down  the  shaft  he  would  have 
to  reach  up,  grip  this  knob,  open  the  door,  and  then  step 
into  the  shaft.  There  is  no  reason  why  he  should  have 
done  this,  and  it  does  not  stand  to  reason  that  he  would 
do  so.  On  the  other  hand,  if  the  hall  was  unlighted  and 
the  door  open,  his  story  is  entirely  probable.  The  plain- 
tiff and  the  assistant  manager  both  testified  that  he 
was  shown  into  the  toilet  room  the  day  before,  so  he 
knew  its  location.  When  he  stepped  into  the  corridop, 
there  can  be  no  question  but  that  he  intended  to  deposit  hifi 
dinner  bucket  and  his  coat  and  hat  in  the  toilet  room. 
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but  he  never  reached  that  room.  These  articles  were 
found  with  him  at  the  bottom  of  the  shaft.  The  night 
watchman  testified  that  the  elevator  doors  were  closed 
when  he  visited  the  toilet  room  sometime  during  the 
night.  However,  there  was  nothing  to  expressly  direct 
his  attention  to  that  fact.  There  is  more  or  less  discrep- 
ancy in  the  testimony  of  witnesses  of  the  defendant  as  to 
the  construction  of  the  door  and  the  springs  by  which 
they  were  supposed  to  be  closed. 

A  witness  named  Smith,  who  was  in  the  employ  of 
defendant  at  the  time  the  accident  occurred,  testified 
that  half  of  the  door  could  be  opened  and  placed  in  such 
a  way  that  it  might  remain  open.  H.  B.  Wunrath,  a 
son  of  plaintiflF,  visited  the  store  soon  after  the  accident, 
with  Dr.  Whinnery,  and  gave  the  following  testimony: 
"Q.  What  I  want  to  know  is,  would  the  east  half  of  the 
door  stay  open  if  it  was  pulled  open?  A.  Yes,  sir;  it  was 
open  when  he  stood  there.  Q.  And  stood  there?  A.  Yes, 
sir.  Q.  Without  anybody  holding  it?  A.  Yes,  sir."  The 
evidence  of  Dr.  Whinnery  was  that  he,  in  company  .with 
young  Wunrath,  inspected  the  doors  soon  after  the  acci- 
dent; that  he  opened  one-half  of  the  door,  and  that  it 
remained  open,  and  he  explained  his  recollection:  "Q. 
Did  you  have  the  whole  door  open,  or  did  it  stay  open  on 
its  own  volition?  A.  No,  sir;  it  stayed  itself.  How  I 
remember  that  I  opened  the  door  so  well  was,  I  com- 
menced to  feel  for  the  knob.  That  place  was  not  well 
lighted,  and  I  commenced  to  feel  for  the  knob.  And  he 
said  ^higher,'  and  I  went  up  and  finally  got  the  knob. 
Q.  How  high  up  was  the  knob?  A.  Quite  a  way  to  reach. 
The  door  could  open  perfectly  easy,  and  I  stood  there 
and  tipped  that  door  open.  There  wasn't  anybody  guard- 
ing the  door.  Q.  Nobody  held  the  door  open?  A.  No,  sir." 
Dr.  Whinnery  subsequently  visited  the  store  with  another 
son  of  the  plaintiff.  He  testified  that  on  this  occasion 
the  assistant  manager  opened  the  door,  and  that  the  door 
stood  open  witiiont  being  held  or  fastened  in  any  way. 
On  the  whole,  the  testimony  supporting  plaintijff's  theory 
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that  the  door  was  open  seems  suflBcient  to  warrant  the 
trial  court  in  submitting  that  question  to  the  jury,  and 
is  sufficient  to  support  the  jury's  finding  thereon. 

Defendant  also  complains  of  the  instructions  given 
by  the  court,  and  points  out  that  in  stating  the  issues,  in 
instruction  No.  1,  the  court  told  the  jury:  "Plaintiff 
charges  defendant  with  negligence  in  three  particulars: 
First,  that  defendant  failed  to  inform  him  of  the  existence 
of  said  elevator  shaft;  second,  failed  to  cause  said  cor- 
ridor to  be  lighted ;  and,  third,  that  defendant  negligently 
caused  and  permitted  said  elevator  door  to  be  left  open 
and  the  shaft  unguarded." 

Instruction  No.  2  is  as  follows:  "The  burden  of  proof 
in  this  case  is  upon  the  plaintiff  to  establish  by  a  pre- 
ponderance of  the  evidence:  First,  that  the  defendant 
was  guilty  of  negligence  in  one  or  more  of  the  particulars 
charged  in  the  petition;  second,  that  plaintiff's  injuries, 
if  any,  were  the  direct  result  of  negligence  of  the  defend- 
ant charged  and  proved;  and  third,  the  character  and 
extent  of  his  injuries,  and  the  amount  of  his  damages,  if 
any,  resulting  therefrom.  If  all  of  the  above  matters 
are  so  established  to  the  satisfaction  of  the  jury,  then 
your  verdict  should  be  for  the  plaintiff,  unless  you  find, 
from  a  preponderance  of  the  evidence,  that  the  plaintiff 
was  guilty  of  negligence  contributing  to  cause  his  in- 
juries. The  burden  is  also  upon  the  plaintiff  to  estab- 
lish, by  a  preponderance  of  the  evidence,  that  the  elevator 
door  in  question  was  open  at  the  time  plaintiff  entered 
the  corridor." 

Defendant  criticizes  this  instruction,  insisting  that  it 
told  the  jury  that,  if  any  one  of  the  acts  of  negligence 
designated  in  instruction  No.  1  w^ere  found  to  exist,  they 
might  return  a  verdict  for  plaintiff.  This  instruction 
must  be  construed  in  connection  with  the  other  instruc- 
tions given,  and  if,  when  they  are  all  taken  together, 
the  jury  is  fairly  instructed  the  instructions  will  be  ui>- 
heli 
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Instruction  No.  4  told  the  jury:  ^*If  you  find  from  a 
preponderance  of  the  evidence  that,  at  the  time  plain- 
tiff entered  the  corridor  in  question,  the  door  lead- 
ing into  the  elevator  shaft  was  open  and  unguarded,  and 
that  defendant  had  not  used  proper  care  to  prevent  such 
condition,  and  that  plaintiff  did  not  know  that  said  door 
was  open,  and  did  not,  in  the  exercise  of  ordinary  care, 
discover  that  fact  in  time  to  avoid  the  accident,  then 
your  verdict  should  be  for  the  plaintiff.  On  the  other 
hand,  if  you  find  from  the  evidence  that,  at  the  time 
plaintiff  entered  the  corridor,  the  door  leading  into  the 
elevator  shaft  was  closed,  or,  if  you  find  that  said  door 
was  open,  and  you  further  find,  from  a  preponderance 
of  the  evidence,  that  the  plaintiff,  in  the  exercise  of  ordi- 
nary care,  should  have  discovered  that  fact  in  time  to 
have  avoided  his  injuries,  then  your  verdict  should  be 
for  the  defendant;  or,  if  you  find  from  the  evidence  that 
the  plaintiff  himself  opened  the  door  leading  into  the 
elevator  shaft,  your  verdict  should  be  for  the  defendant." 

The  second  paragraph  of  the  third  instruction,  which 
reads:  "If  you  find,  from  a  preponderance  of  the  evi- 
dence, that  leaving  the  door  into  the  elevator  shaft  open 
and  unguarded  rendered  passage  through  such  corridor 
by  a  person  using  ordinary  care  unsafe,  then  it  was  the 
duty  of  the  defendant  to  exercise  ordinary  care  to  keep 
such  door  shut,  and  a  failure  to  do  so  would  be  negli- 
gence"— is  criticized  because,  it  is  said,  this  paragraph  as- 
sumes that  the  door  to  the  elevator  shaft  was  open,  and 
takes  from  the  jury  this  important  question  of  fact.  If  this 
paragraph  of  the  instruction  could  be  segregated  from 
the  other  instructions,  it  might  be  given  the  interpreta- 
tion which  defendant  would  have  us  give  it.  But  in- 
struction No.  4  expressly  told  the  jury  that,  if  they  found 
from  the  evidence  that  the  elevator  shaft  was  closed 
when  plaintiff  entered  the  corridor,  or  that  he  opened  the 
door  himself,  the  verdict  should  be  for  defendant.  The 
criticism  directed  against  instruction  No.  5  is  along  the 
same  line. 

100  Neb.— 35 
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Instructions  are  to  be  construed  together,  and  when 
these  paragraphs  are  read  in  connection  with  the  other 
paragraphs,  it  is  clear  that  every  disputed  question  of 
fact  was  properly  submitted  to  the  jury. 

The  next  assignment  deals  with  the  court's  refusal  to 
instruct  the  jui*y  that,  if  they  believed  any  witness  had 
intentionally  sworn  falsely  to  any  material  matter  in 
the  case,  they  would  be  justified  in  disregarding  the  entire 
testimony  of  such  witness.  The  general  rule  is  that  the 
trial  court  is  not  warranted  in  giving  such  an  instruction, 
unless  the  evidence  tends  to  show  that  a  witness  was  wil- 
fully guilty  of  false  swearing  on  a  matter  material  to 
the  issues.  It  therefore  devolved  upon  the  trial  court  to 
determine  whether,  under  the  facts  and  circumstances, 
there  was  evidence  tending  to  show  that  any  witness 
whose  evidence  was  submitted  to  the  jury  did  wilfully 
swear  falsely.  In  determining  this  question,  it  was  the 
duty  of  the  court  to  bear  in  mind  that  wilfully  false 
swearing  is  not  lightly  to  be  imputed  to  a  witness.  Dis- 
crepancies, conflicts  and  contradictions  in  evidence  are 
more  often  honest  mistakes  due  to  faulty  observation, 
imperfect  recollection,  or  varying  impressions  which  the 
facts  may  have  made  on  the  mind.  Before  a  court  is 
warranted  in  giving  this  instruction  it  must  find  some- 
thing in  the  appearance,  demeanor  or  manner  of  a  wit- 
ness while  testifying,  or  such  confiict  and  contradiction 
between  him  and  the  other  witnesses  in  the  case,  or  such 
an  inherent  incredibility  in  the  story  told,  as  would 
reasonably  tend  to  show  that  he  wilfully  swore  falsely. 
We  find  nothing  in  this  record  which  would  warrant  ns 
in  saying  the  court  was  guilty  of  an  abuse  of  discretion 
in  denying  this  instruction. 

Misconduct  of  the  jury  is  also  alleged,  and  we  find  a 
showing  and  counter  showing  in  the  bill  of  exceptions. 
There  appears  to  have  been  an  acrimonious  debate  be- 
tween two  of  the  jurors,  but  after  this  debate  had  sub- 
sided the  jury  deliberated  for  several  hours  before  they 
reached  a  verdict,  and  finally  came  into  court  the  fol- 
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lowing  morning,  and  this  juror,  who  now  seeks  to  im- 
peach the  verdict,  together  with  his  fellow  jurors,  re- 
turned the  verdict  into  court  in  the  usual  way.  There 
is  no  misconduct  shown  which  would  warrant  us  in  dis- 
turbing the  verdict. 

This  leads  us  to  the  consideration  of  the  sole  remaining 
question :  Is  the  verdict  excessive?  At  the  time  the 
accident  occurred,  plaintiff  was  56  years  of  age,  with  a 
life  expectancy  of  more  than  16  years.  He  was  earning 
fl2  a  week,  without  any  prospect  of  promotion  or  in- 
crease of  income.  It  is  claimed  in  his  behalf  that  the 
injuries  received  have  totally  incapacitated  him  for 
labor,  and  that  he  has  undergone  great  pain.  The  case 
has  twice  been  tried.  The  first  jury  returned  a  verdicf 
for  18,100,  and  the  second  a  verdict  for  |13,500,  on  which 
the  trial  court  ordered  a  remittitur  of  |5,000,  which  was 
entered,  although  appellee  now  asks  us  to  disregard  the 
remittitur  and  enter  a  judgment  for  the  original  amount 
of  the  verdict  under  the  provisions  of  chapter  247,  Laws 
1915.  I)efendant  denies  that  plaintiff  is  wholly  incapacitat- 
ed for  labor.  It  appears  that  in  September,  1913,  three 
years  after  the  accident,  he  undertook  to  do  janitor  work 
in  an  apartment  house.  He  lived  with  his  family  in 
this  building  from  September  until  March.  Plaintiff 
and  members  of  his  family  testify  that  he  was  unable  to 
do  the  work  alone,  but  that  his  sons,  daughter  and  wife 
assisted  him  and  really  did  the  greater  part  of  the  work ; 
while  defendant  offers  the  testimony  of  the  proprietor 
of  the  building  and  another  witness,  who  visited  the 
building  from  time  to  time,  who  say  they  saw  the  defend- 
ant shoveling  coal  and  doing  other  work  of  like  character. 
With  the  exception  of  this  short  period,  he  had  done 
nothing  during  the  five  years  intervening  between  the 
date  of  the  injury  and  the  date  of  the  trial.  Defendant 
might  have  availed  itself  of  its  right  to  have  him  submit 
to  a  medical  examination  (State  v.  Troup,  98  Neb.  333), 
but  did  not  see  fit  to  do  so.  Plaintiff  was  before  the 
jury  and  the  trial  judge,  and  they  were  better  able  to 
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judge  of  his  physical  condition  than  we  may  do  from  thr 
printed  record.  We  may  assume  that  he  is  permanently 
and  totally  disabled.  He  has  also  endured  great  pain 
and  suffering.  For  this  it  is  hard  to  fix  a  proper  amount 
of  recovery.  In  view  of  the  two  verdicts  returned,  and 
the  order  made  by  the  trial  judge,  we  are  not  prepared 
to  say  that  the  recovery  is  excessive.  On  the  other  hand, 
we  must  refuse  to  entertain  appellee's  request  to  enter 
a  judgment  for  the  original  amount  of  the  verdict,  and 
the  judgment  will  be  affirmed  for  the  amount  fixed  by 
the  trial  court. 

Affirmed. 
RosE^  J.,  not  sitting. 


William  H.  Nutter,  appellee^  v.  Standard  Land  Com- 
pany ET  AL.,  appellants. 

Filed  December  19,  1916.    No.  19063. 

Appeal:  Remittitur.  Where,  in  a  case  appealed  to  this  court,  the  record 
clearly  shows  that  the  judgment  is  excessive  in  a  certain  amount, 
a  remittitur  will  be  ordered,  and  if  the  remittitur  is  not  filed 
the  judgment  will  be  reversed. 

Appeal  from  the  district  court  for  Bufifalo  countv: 
Bruno   O.   Hostetler,   Judge.     Affirmed   on   condition. 

Fred  A.  Nye,  John  A,  Miller  and  Strode  d  Beghtol, 
for  appellants. 

W.  L.  Hand  and  N,  P.  McDonald,  contra. 

Barnes^  J. 

This  was  an  action  to  recover  damages  which  plaintiff 
alleged  he  had  sustained  by  reason  of  deceit  and  fraud 
practiced  upon  him  by  the  defendants  the  Standard  Land 
Company  and  Samuel  C.  Hawthorne,  in  exchange  of 
plaintiff's   land   situated   in   Buffalo   county,   Nebraska, 
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for  certain  land  of  the  Standard  Land  Company  situated 
in  Hidalgo  county,  in  the  state  of  Texas.  A  trial  in  the 
district  court  for  Buffalo  county  resulted  in  a  verdict 
in  favop  of  plaintiff  for  |16,806.79.  Defendants'  separate 
motions  for  new  trial  were  overruled.  Judgment  was  ren- 
dered on  the  verdict,  and  both  defendants  have  appealed. 

The  record  contains  a  copy  of  plaintiff's  petition,  in 
which  it  is  alleged,  in  substance,  that  defendants,  the 
Standard  Land  Company  and  Samuel  C.  Hawthorne, 
in  order  to  induce  the  plaintiff  to  make  the  contract  for 
the  exchange  of  the  real  estate  described  therein,  rep- 
resented to  plaintiff  that  a  part  of  the  land  which  he  took 
in  exchange  contained  210  acres  of  what  is  called  the 
lower  lift  land,  situated  near  the  Rio  Grande  river  in 
Hidalgo  county,  and  described  as  certain  lots  in  block 
14,  all  good,  tillable  and  irrigable  land,  and  having  no 
resaca  or  lake  thereon;  that  it  was  worth  |150  an  acre, 
and  was  not  subject  to  overflow;  that  plaintiff  relied  on 
defendants'  representations  and  believed  the  same,  and 
had  no  opportunity  to  ascertain  the  facts  in  relation  to 
the  amount  of  land  in  the  tract  above  mentioned;  that 
a  resaca  was  situated  thereon,  and  that  he  had  no  means 
of  knowing  the  value  and  quality  thereof;  that  defend- 
ants' representations  and  statements  were  false  and  un- 
true in  this,  that  in  fact  and  in  truth  there  was  situated 
thereon  a  resaca  which  covered  about  60  acres;  that  the 
land  was  subject  to  overflow,  which  rendered  it  valueless ; 
that  the  remainder  of  the  tract  was  in  truth  and  in  fact 
not  worth  over  |25  an  acre;  and  that  the  tract  of  land 
contained  only  201.72  acres,  instead  of  210.72  acres  as 
represented.  Plaintiff  prayed  for  a  judgment  for  |26,565 
and  costs. 

The  defendants  filed  separate  demurrers  to  the  petition, 
which  were  overruled,  and  the  defendants  each  excepted. 
They  then  filed  separate  answers.  Hawthorne,  by  his 
answer,  denied  that  he  was  either  an  officer  or  stock- 
holder of  the  Standard  Land  Company  when  the  trade 
was  consummated,  and  alleged  that  he  made  no  repre- 
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sentations  whatever  to  the  plakitiff;  that  he  received  no 
benefits  out  of  the  exchange  of  plaintiff's  land  for  that 
of  the  Standard  Land  Company,  and  denied  each  and 
every  allegation  contained  in  plain tiflf's  petition.  He 
prayed  for  a  dismissal  of  the  action. 

The  defendant  Standard  Land  Company,  by  its  answer, 
alleged  that  it  is  not  now,  and  never  has  been,  a  resident 
or  citizen  of  the  county  of  Buffalo,  in  the  state  of  Ne- 
braska ;  that  it  did  not  at  any  time  enter  into  any  of  the 
dealings  or  transactions  with  Samuel  C.  Hawthorne  or 
Ralph  R.  Langley,  as  its  president,  as  alleged  in  plain- 
tiff's petition;  that  it  had  not  at  any  time  incurred  a 
joint  liability  with  its  codefendants  Samuel  C. 
Hawthorne  and  Ralph  R.  Langley  in  any  of  the 
matters  set  up  in  plaintiff's  petition;  that  no  sum- 
mons or  process  of  any  nature  had  been  served  upon  the 
defendant  Standard  Land  Company  in  Buffalo  county, 
Nebraska,  and  that  it  had  never  voluntarily  appeared  in 
said  action;  that  plaintiff  wrongfully  and  collusively 
joined  this  defendant  with  its  codefendants  Samuel  C. 
Hawthorne  and  Ralph  R.  Langley,  for  the  purpose  of 
forcing  this  defendant  to  defend  said  action  in  a  county 
other  than  that  of  its  residence;  that,  by  reason  of  the 
matters  and  facts  above  stated,  the  court  has  no  juris- 
diction over  the  Standard  Land  Company  in  this  action. 
For  further  answer  to  the  petition,  the  defendant  Stand- 
ard Land  Company  alleged  that  its  codefendants  Samuel 
C.  Hawthorne  was  not  at  any  of  the  times  complained 
of  in  plaintiff's  petition  an  agent  of  this  answering  de- 
fendant, nor  its  representative  in  any  matter,  nor  was 
said  Samuel  C.  Hawthorne  connected  in  any  way  with 
this  answering  defendant;  that  this  answering  defendant 
had  no  part  in  any  transactions  by  Samuel  C.  Hawthorne 
with  the  plaintiff;  and  for  further  answer  to  the  petition 
the  defendant  denied  each  and  every  allegation  therein, 
and  concluded  its  answer  with  a  prayer  that  it  go  hence 
without  day  and  recover  its  costs. 
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Separate  motions  were  filed  before  the  commencement 
of  the  trial  requiring  the  plaintiff  to  elect  whether  he 
would  try  the  case  for  false  representations  concerning 
the  land  which  he  had  purchased,  or  whether  he  would 
rely  for  his  case  upon  the  allegations  that  he  was  shown 
other  land  than  that  which  he  actually  received  and  con- 
tracted for,  or  whether  he  would  prosecute  this  action 
for  failure  to  obtain  title  to  the  land  actually  bought.  The 
court  overruled  the  motions,  and  defendants  excepted. 

The  case  coming  on  for  trial,  each  of  the  defendants 
objected  to  the  introduction  of  any  evidence  for  the  rea- 
son that  the  petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  objections  were  over- 
ruled. The  defendants  separately  excepted  to  each  of 
the  instructions  given  and  refused  by  the  trial  court. 

Among  other  things,  appellants  contend  that  the  evi- 
dence is  insufficient  to  support  the  judgment,  and  that 
the  verdict  was  excessive.  These  assignments  of  error 
will  be  first  considered. 

The  testimony  of  plaintiff  as  found  in  the  record  is, 
in  substance,  as  follows:  He  was  a  farmer  55  years  of 
age,  and  prior  to  entering  into  the  contract  with  the 
Standard  Land  Company  was  the  owner  of  480  acres 
of  land  near  Gibbon,  in  Buffalo  county,  Nebraska,  and 
800  acres  situated  on  an  island  in  the  Platte  river  in 
that  county;  his  lands  were  heavily  incumbered,  and  in 
April,  1911,  Mr.  Butcher,  agent  for  the  Standard  Land 
Company,  induced  him  to  make  a  trip  to  the  lower  Rio 
Grande  valley  in  Texas.  They  met  defendant  Hawthorne 
at  Lincoln,  and  went  with  an  excursion  party  of  the 
Standard  Land  Company.  On  arriving  in  Texas,  they 
met. Mr.  Langley,  the  president  of  the  company.  They 
remained  in  Texas,  in  and  near  San  Juan,  for  about 
two  days.  He  was  taken  around  the  country  in  an  auto- 
mobile. He  entered  into  a  contract  with  the  company 
to  purchase  about  80  acres  of  land.  He  made  another 
trip  to  San  Juan,  Texas,  in  the  fall  of  1911,  and  stayed 
there  for  six  weeks,  at  that  time  putting  up  cane  for  the 
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defendant  company.  When  he  was  in  Texas  on  his  first 
trip,  he  went  over  the  lower  lift  with  an  excursion  party. 
The  lower  lift  is  about  a  mile  south  of  San  Juan.  When 
he  was  down  there  in  the  fall  of  1911,  he  became  ac- 
quainted with  the  country  all  around  San  Juan.  He  re- 
turned in  December,  and  saw  Mr.  Hawthorne  about  the 
10th  of  that  month.  They  talked  about  Texas  lands. 
The  next  time  he  saw  Mr.  Hawthorne  was  in  Omaha  on 
May  20,  1912,  at  the  Standard  Land  Company's  oflSce. 
Plaintiff  said:  "I  told  him,  »  »  »  i  wanted  to 
either  call  this  deal  off  or  go  through  with  it."  Haw- 
thorne told  plaintiff  that  he  had  sold  off  part  of  the  Texas 
land  which  was  in  his  contract;  that  they  could  make  up 
the  difference  by  including  land  on  the  lower  lift.  Plain- 
tiff said  he  told  Hawthorne  that  he  either  wanted  to  call 
the  deal  off  or  go  through  with  it;  that  Hawthorne  told 
him  that  he  thought  he  had  sold  off  part  of  the  land 
that  was  in  his  contract,  but  that  they  could  make  up 
the  difference  by  including  land  on  the  lower  lift,  which 
was  priced  at  |150  an  acre;  he  said  this  land  did  not 
need  fertilizing,  that  it  would  raise  anything  the  upper 
lift  would;  he  said  the  land  did  not  generally  overflow, 
but  that  it  had  overflowed  17  and  30  years  ago;  that  he 
intended  to  take  a  piece  of  this  land,  as  it  was  the  very 
best.  Plaintiff  said  Mrs.  Nutter  was  with  them;  that 
he  relied  on  Hawthorne's  statements  and  believed  every- 
thing he  said  up  to  that  time;  that  Hawthorne  went  out; 
that  Langley  called  them  into  his  room,  and  that  he  told 
Langley  that  he  was  there  to  close  the  deal  or  call  it  off. 
Langley  stated,  in  substance,  the  same  as  Hawthorne 
had  told  him.  Langley  told  him  there  were  210.72  acres 
they  could  substitute  on  the  lower  lift,  and  that  it  never 
overflowed;  that  he  relied  on  Langley's  statements  and 
entered  into  the  contract;  that  after  they  signed  the 
contract  which  was  read  to  him  they  went  out  to  dinner, 
and  he  did  not  see  Hawthorne  again  that  day.  Nutter 
further  testified  that  they  wanted  him  to  sign  the  ven- 
dor's lien  notes,  but  he  would  not  sign  them  until  he  had 
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seen  the  land;  that  they  were  afterwards  sent  down  to 
Texas  for  his  signature  and  he  signed  them;  that  he  got 
his  deed  for  the  upper  lift  lands,  but  never  got  a  deed 
for  the  land  on  the  lower  lift.  Langley  said  that  Mr. 
Kean  would  show  him  the  lower  lift  land.  Nutter 
testified  further  that  they  all  went  down  to  Texas  on  the 
following  4th  of  June;  that  they  saw  Mr.  Kean  there; 
that  they  had  an  automobile  and  went  out  to  look  at  the 
land.  Mrs.  Nutter  went  along.  They  went  across  the 
basin  and  it  was  dry.  Kean  showed  him  the  north- 
west corner  of  the  land.  Nutter  testified  that  he 
got  out  several  times  and  looked  the  tract  over;  that 
he  had  no  information  as  to  the  corners,  except 
what  Kean  and  Langley  had  told  him.  They  stayed 
down  there  until  August,  when  they  returned  to  Ne- 
braska. They  went  back  to  Texas  in  October,  when 
they  decided  to  go  down  and  see  the  land  on  the  lower  lift 
again,  which  they  did.  They  found  water  there.  Haw- 
thorne and  Langley  were  there  then,  and  Hawthorne  took 
oflf  his  shoes  and  waded  across  the  water,  which  covered 
some  20  or  30  rods  in  width.  They  went  down  later, 
on  Thanksgiving  day,  and  the  water  was  then  about  10 
or  12  rods  wide.  He  testified  that  his  land  near  Gibbon 
was  priced  in  the  exchange  at  |125  ^n  acre,  and  his 
land  on  the  island  was  put  in  at  |50,  making  a  total 
valuation  of  |55,656. 

The  contract  made  May  20,  1912,  was  introduced  in 
evidence,  and  provided,  in  substance,  as  follows:  The 
Standard  Land  Company  had  sold  to  the  plaintiff  445.61 
acres  of  land  in  Hidalgo  county,  Texas;  the  payment 
for  said  land  and  the  price  named  in  the  contract  was 
fl50  an  acre,  the  amount  being  |66,841.50.  Plaintiff 
agreed  to  convey  by  warranty  deed  to  Dan  W.  Gaines 
his  lands  in  BuflFalo  county,  320  acres  of  it  at  the  price 
of  141,200;  800  acres,  known  as  the  Island  farm,  was 
taken  at  |32,000.  It  was  agreed  that  the  land  company 
should  allow  plaintiff  the  sum  of  f3,200,  being  a  loss 
sustained  on  the  former  sale  of  real  estate.     The  land 
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company  was  to  have  |2,335,  making  a  total  of  174,065. 
It  was  agreed  that  the  lands  deeded  by  the  plaintiflf  and 
his  wife  to  C  ines  were  subject  to  liens  or  incumbrances 
to  the  amount  of  |22,000  and  no  more.  The  Standard 
Land  Company  agreed  to  pay  plaintiff  the  sum  of  |5,000 
with  which  to  pay  ojff  certain  indebtedness  on  his  home 
in  Gibbon,  Nebraska,  with  the  further  sum  of  |5,000,  as 
plaintiff  desired,  for  the  improvement  of  the  lands  pur- 
chased by  him  in  Hidalgo  county,  Texas.  The  remainder 
of  the  consideration  due  the  land  company  was  124,776.50, 
and  was  to  be  evidenced  by  the  first  vendor's  lien  notes 
on  the  Texas  lands  described  in  the  contract.  The  notes 
were  to  be  executed  at  the  time  of  the  delivery  of  the 
deed,  and  were  to  run  in  installments  of  one,  two  and 
three  years  from  March  1,  1912,  with  interest  at  6  per 
cent,  per  annum,  payable  annually.  It  was  further 
agreed  that,  in  event  the  liens  against  the  land  so  deeded 
by  plaintiff  and  wife  to  Dan  W.  Gaines  should  exceed 
the  sum  of  f22,000,  then,  in  that  event,  the  excess  above 
such  amount  should  be  added  to  the  vendor's  lien  notes. 
Deeds  were  to  be  executed  to  Dan  W.  Gaines  to  be  left 
in  escrow  with  the  Standard  Land  Company  and  to  be 
delivered  when  abstract  of  title  was  brought  down  to 
date.  The  purchase  and  sale  was  to  be  in  full  settlement 
of  all  prior  contracts  executed  between  the  parties 
respecting  the  purchase  and  sale  of  Texas  lands  and  the 
land  of  plaintiff,  and,  in  event  the  incumbrances  of  the 
property  of  the  plaintiff  should  be  less  than  the  |22,000, 
then  the  difference  should  be  deducted  from  the 
vendor's  lien  notes  to  be  secured  on  the  Texas  land. 
Plaintiff,  continuing  his  testimony,  stated,  in  substance, 
that  he  was  curious  to  know  how  the  water  got  on  the 
land  in  Texas,  whether  by  reason  of  rains  or  from  over- 
flow from  the  river;  that  there  was  about  four  or  five 
inches  of  rain  in  that  county  the  last  of  June,  1912, 
and  he  could  not  tell  how  the  water  got  on  the  land.  The 
record  shows  that  Nutter  did  not  pay  the  first  of  the 
vendor's  lien  notes  when  it  became  due,  and  Langley 


Vol.  100]  SEPTEMBER  TERM,  1916.  555 


Nutter  V.  Standard  Land  Co. 


demanded  payment  and  tendered  a  deed  to  Nutter  for 
the  lower  lift  lands. 

On  cross-examination  plaintijff  testified  that  he  made 
his  first  trip  to  Texas  on  April  8,  1911;  that  he  found 
the  corn  down  there  was  just  earing  out  and  of  good 
quality.  Pictures  were  taken,  which  are  attached  to 
the  record.  He  went  to  Texas  the  second  time  in  July 
of  the  same  year  with  his  brother-in-law;  they  stayed 
two  or  three  days.  When  he  came  home  he  got  ready 
to  go  down  there  and  put  up  cane  for  the  defendant 
company.  He  made  another  trip  in  the  fall  of  1911  to 
put  up  cane  for  the  company.  His  three  boys  went  with 
him.  The  cane  was  located  north  of  San  Juan  and  wji* 
growing  on  land  somewhat  like  the  land  he  had  pur- 
chased. The  cane  was  of  good  quality.  There  is  a 
picture  in  the  record  taken  of  the  cane  field  where  they 
were  cutting.  He  stayed  six  weeks,  and  got  acquainted 
with  the  people  down  there  at  that  time.  While  down 
there  on  that  trip,  he  had  occasion  to  go  south  of  San 
Juan  about  a  half  mile  to  cut  a  piece  of  cane.  He  came 
back  and  executed  a  memorandum  contract  on  December 
21,  1911.  The  contract  was  satisfactory  to  him  then, 
and  carried  out  his  wishes  the  way  it  looked  to  him. 
He  made  another  trip  in  March,  1912,  to  Texas,  at  the 
request  of  Mr.  Langley.  They  showed  him  some  pieces 
of  alfalfa  north  of  San  Juan,  some  west  of  San  Juan  and 
south  of  McAllen.  They  were  pretty  fair.  The  purpose 
of  the  trip  was  to  see  whether  alfalfa  would  grow.  He 
was  satisfied  with  it  at  that  time.  He  went  down  again 
on  June  4  of  the  same  year.  He  made  up  his  mind  to 
make  the  contract  before  he  went  to  Omaha.  He  con- 
cluded to  go  through  with  it  or  call  the  deal  oflf.  The 
last  trip  was  made  to  Texas  in  March,  before  he  bought 
the  land.  He  went  down  there  on  June  10  to  look  at  the 
land.  He  had  not  signed  the  vendor's  lien  notes  then. 
He  had  been  around  there  four  or  five  times  before  this 
trip,  and  had  been  at  liberty  to  go  and  come  as  he  pleased. 
He  knew  what  resacas  were  before  May  20.     He  knew 
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what  the  first  and  second  lift  land  was.  He  had  more 
talk  with  Langley  than  with  any  one  else.  He  asked 
Langley  the  day  the  contract  was  made  whether  the  land 
was  in  or  near  lake  Sardines.  He  wanted  to  look  at  it. 
He  was  not  satisfied  with  what  they  told  him  and  wanted 
to  see  it  before  he  consummated  the  deal.  The  land  that 
Mr.  Kean  showed  him  was  all  right.  He  did  not  know 
then  that  it  overflowed.  Mr.  Butcher  first  interested 
him  in  Texas  land.  He  read  the  government  reports 
about  soil  and  conditions  down  there  before  he  went 
down  and  before  he  made  the  final  contract.  He  left 
Texas  and  came  back  to  Nebraska  about  December  18, 
1912.  He  came  back  because  his  wife  did  not  like  the 
country.  He  would  have  stayed  there  and  run  his 
chances  with  the  rest.  He  liked  it  when  he  first  went 
down  there  and  thought  it  a  great  country.  His  wife 
is  the  one  who  caused  him  to  go  down  there.  He  saw 
water  on  the  land  several  times  during  the  summer. 
There  was  no  water  on  the  land  when  he  went  there 
with  Mr.  Kean  on  June  10.  On  June  22  he  saw  water 
there.  There  was  a  big  rain  after  he  got  there,  between 
June  10  and  June  22.  Mr.  Kean  pointed  out  the  north- 
west corner  as  they  came  out  of  the  basin.  The  resaca 
was  on  the  north  side.  It  appears  from  the  testimony 
that  a  resaca,  as  described  by  a  witness,  is  a  depression 
like  a  ravine  through  which  the  water  ran  in  times  of 
rain.  Mrs.  Nutter,  in  a  measure,  corroborated  the  testi- 
mony of  her  husband.  Nutter  said  he  wanted  to  trade 
his  Nebraska  lands  for  the  Texas  lands.  He  thought  he 
liked  the  country.  He  made  one  trip  before  April,  1912, 
and  another  again  in  June,  1912.  He  stayed  in  Texas 
from  that  time  until  August,  and  then  returned  to 
Nebraska  and  stayed  until  October  15,  then  started  back 
to  Texas  and  lived  on  the  farm  until  December  18.  He 
signed  up  the  vendor's  lien  notes  in  July. 

Mr.  Frank,  a  witness  for  the  plaintiff,  testified  that 
he  was  able  to  cross  the  resaca  in  March,  1914.  There 
was  no  water  there  at  that  time.    The  resaca  appears  to 
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be  a  drainage  course.  He  did  not  consider  it  productive. 
The  resaca  was  only  waste  land.  He  had  heard  it  said 
that  the  first  lift  was  the  most  productive  land  in  the 
valley  for  sugar  cane.  The  land  is  level  and  in  its  wild 
state  is  covered  with  brush.  This  kind  of  growth  is 
found  on  both  the  first  and  second  bottom.  It  can  be 
cleared  readily.  The  soil  is  a  dark  sandy  loam  about 
20  feet  deep. 

One  Lucas  testified  as  a  witness  for  plaintiff  that  he 
was  down  in  San  Juan  in  1912.  He  had  been  down 
"road  1"  many  times.  There  were  two  low  places.  There 
was  water  in  both  of  them.  They  had  a  heavy  six-inch 
rain  down  there  in  June,  1912.  The  resaca  was  dry 
the  first  time  he  went  down  there. 

The  plaintiff  was  recalled,  and  testified  that  he  did 
not  know  at  the  present  time  what  the  market  value  of 
the  land  was  on  May  20,  1912;  that  he  did  not  know 
what  the  actual  value  of  the  land  was  at  that  time.  This 
ifi  the  substance  of  the  plaintiff's  testimony. 

Witness  Frank  testified,  in  substance,  that  the  depth 
of  the  soil  on  the  second  lift  is  20  feet.  He  owns  land 
there  which  he  purchased  in  1912,  and  raised  corn,  alfalfa 
and  vegetabfes  of  the  first  class.  The  corn  was  raised  on 
the  edge  of  the  first  lift,  and,  in  the  opinion  of  the  witness, 
would  yield  80  bushels  an  acre,  although  he  had  heard 
it  said  it  would  go  100  bushels  to  the  acre.  The  quality 
of  the  crop  raised  is  of  the  best.  Last  year  he  raised 
600  bushels  of  Bermuda  onions  on  two  acres.  The  water 
is  good  for  domestic  purposes.  The  country  seems  to 
be  perfectly  healthy.  On  cross-examination  he  testified 
that  one  field  west  of  Parker  raised  40  tons  of  cane  an 
acre  last  year,  which  sold  for  f3.25  a  ton.  A  man  can 
raise  300  hampers  of  lettuce  on  an  acre,  and  the  market 
price  for  vegetables  is  good;  the  highest  was  ?35  a  ton 
for  cabbage  last  winter,  and  the  lowest  $10  a  ton. 

Ralph  R.  Langley  testified  that  he  was  the  president 
of  the  Standard  Land  Company  in  1912  and  since  that 
date;    that  Mr.  Hawthorne  had  no  interest  in  the  com- 
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pany  after  he  sold  out,  except  that  he  agreed  to  go 
*  down  on  the  next  excursion.  He  bought  his  interest  for 
himself  and  Mr.  Gaines.  He  first  met  Mr.  Nutter  at 
San  Juan  in  1911.  Mr.  Nutter  wanted  to  buy  a  good 
piece  of  land,  but  did  not  have  the  money.  He  wanted 
to  sell  some  of  his  land  in  Nebraska,  and  would  use  the 
proceeds  to  buy  Texas  land.  Witness  wrote  a  contract 
with  Nutter  whereby  the  company  had  the  privilege  of 
selling  800  acres  of  his  land.  Witness  knew  nothing 
about  the  land.  In  event  the  company  sold  the  land,  he 
-  was  to  use  the  proceeds  to  buy  Texas  land.  Nutter 
wanted  to  put  in  all  of  his  lands  in  Nebraska  and  go 
down  to  Texas.  Witness  found  that  Nutter  had  listed 
the  Nebraska  lands  at  such  high  prices  that  they  could 
not  be  sold.  Nutter  represented  that  the  incumbrances 
were  much  smaller  than  they  were;  represented  them 
as  being  only  about  half  what  they  proved  to  be.  They 
were  past  due,  or  about  due.  They  found  it  would  be 
necessary  to  pay  about  |40,000  in  order  to  save  the 
equity  in  Nutter's  land,  all  of  which  was  contrary  to 
Mr.  Nutter's  representations.  Nutter  went  to  Texas  in 
1912  to  put  up  sorghum  for  the  company.  He  came  to 
the  office  one  day  and  said  he  wanted  to  rearrange  his 
deal  so  he  could  have  land  on  the  first  lift,  for  the 
reason  that  he  thought  it  would  grow  better  alfalfa 
than  the  second  lift.  He  went  down  to  Texas  on  that 
excursion  and  looked  at  160  acres  of  alfalfa  on  the  first 
bottom  south  of  Mission.  Langley  stated  that  he  did 
not  encourage  Nutter  to  buy  any  land;  in  fact,  he  tried 
to  discourage  him.  He  further  stated  that  Nutter  came 
to  the  office  on  May  20  and  wanted  to  consummate 
his  transaction  right  then,  so  he  got  Mr.  Oaines  to 
figure  out  some  way  that  they  could  possibly  make 
the  deal.  Langley  made  arrangements  with  Mr.  Dan 
Gaines  to  put  up  the  money  that  was  necessary  to  pay- 
Nutter's  incumbrances  and  personal  debts.  Mr.  Nutter 
desired  to  have  first  bottom  land.  Langley  showed  him 
a   blue  print   which   shows   the   contour   and   elevation 


•Vol.  100]  SEPTEMBER  TERM,  1916.  559 


Nutter  Y.  Standard  Land  Co. 


of  the  first  bottom  land,  the  only  land  he  could  sell  him, 
which  was  201.72  acres.  Nutter  said  he  would  see  it, 
and  they  entered  into  a  contract  with  him.  At  that 
time  it  was  impossible  to  determine  the  exact  amount 
of  his  indebtedness,  and  hence  the  amount  of  his  vendor's 
lien  notes  could  not  be  determined.  Nutter  went  to 
Texas,  and  Mr.  Gaines  paid  his  indebtedness,  which  was 
more  than  was  expected.  They  found  out  the  amount 
his  notes  would  be,  and  sent  them  down  to  him  to  sign, 
and  in  the  meantime  he  had  examined  the  land  which  he 
had  purchased.  When  the  contract  was  made,  Langley 
told  him  that  he  would  execute  his  deed  and  retain  it 
until  he  paid  his  first  notes.  There  was  an  error  in  the 
amount  of  the  land.  It  was  called  210.72  acres,  when 
in  fact  it  was  only  201.72  acres.  When  March  1,  1913, 
came,  he  did  not  pay  his  note.  Langley  paid  all  the 
incumbrances  against  his  land,  and  tendered  his  deed 
to  him  and  demanded  payment  for  the  note.  Nutter 
put  in  a  crop  in  a  very  poor  manner  and  did  not  take 
care  of  it.  They  gave  him  |5,000,  as  required  by  the 
contract.  He  spent  only  a  small  portion  of  it  on  the 
land.  In  fact,  he  was  paid  more  than  that  amount.  They 
have  always  been  willing  and  ready  to  deliver  the  deed 
to  him,  and  had  it  ready  to  deliver  and  tendered  it 
to  him.  Langley  never  made  any  representations  what- 
ever as  to  the  character  or  quality  or  value  of  the  land. 
Mr.  Nutter  had  seen  the  valley  before  that  time.  The 
company  had  to  raise  more  than  |27,000  to  pay  the 
incumbrance  on  a  portion  of  his  land,  and  about  |13,000 
on  another  tract,  and  an  additional  incumbrance  of 
f5,000  on  800  acres  of  it.  Mr.  Hawthorne  had  nothing 
whatever  to  do  with  making  the  contract.  Mr.  Nutter 
said  that  he  wanted  to  divide  his  land,  half  of  it  on  the 
second  bottom  and  half  of  it  on  the  first  bottom.  He  was 
familiar  with  the  first  bottom  and  the  second  bottom 
land,  and  knew  the  difference.  He  said  he  considered 
the  first  better  than  the  second  bottom  land.  Langley 
made  no  representations  to  him  about  it.     Parts  of  the 
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firJ^t  bottom  land  will  overflow  at  times.  Langley  only 
knew  of  its  overflowing  one  time  before  Mr.  Nutter  made 
this  contract,  and  had  told  him  about  it  before.  Langley 
attempted  not  to  take  his  land  because  he  did  not  want 
that  "white  elephant  in  Nebraska"  on  his  hands.  It 
was  incumbered  for  more  than  its  normal  value,  and  the 
incumbrances  were  past  due  and  subject  to  foreclosure. 
It  took  a  large  amount  of  money  to  pay  them,  and  they 
did  not  have  it.  The  fair  market  price  of  Texas  land 
was  from  |150  to  |165  an  acre.  They  could  sell  it  very 
easily,  and  did  sell  all  of  the  adjoining  lands,  at  these 
prices,  and  later  on  it  sold  for  more  money.  They  sold 
10,000  acres  in  that  vicinity  at  those  prices  during  1911, 

1912,  and  1913,  not  an  acre  for  less  than  |150,  and  later 
on  as  high  as  |250  and  |300  an  acre.  This  included 
first  bottom  lands.  Defendant  Hawthorne  did  not  sign 
the  contract. 

Eugene  B.  Kean  testified  for  defendants  that  he  re- 
sided in  Edinburg,  Texas;  was  manager  of  the  Valley 
Reservoir  &  Canal  Company;  that  he  had  worked  for 
the  Standard  Land  Company  from  May,  1911,  to  July, 

1913,  as  local  manager  at  San  Juan,  Texas;  was  ac- 
quainted with  Mr.  Nutter;  had  known  him  practically 
all  his  life.  He  had  some  business  relations  with  him 
in  Texas  for  the  Standard  Land  Company,  and  made 
a  contract  with  him  to  put  up  sorghum  cane.  Kean, 
at  Nutter's  request,  took  him  in  the  summer  of  1912  to 
look  at  lots  8,  9,  10,  12  and  13,  in  block  14,  south  of 
San  Juan.  He  did  not  show  him  lots  in  block  15.  He 
went  with  Mr.  Nutter  and  wife  to  show  them  the  lands 
they  said  they  bought  from  the  Standard  Land  Company ; 
went  to  the  northwest  corner  of  lot  10,  block  14.  After 
leaving  the  northwest  corner  of  the  lot,  they  drove  east 
on  the  north  side  of  lot  10,  where  there  was  a  road.  The 
resaca  runs  along  the  south  side  of  the  road.  He  took 
them  down  to  the  edge  of  the  resaca,  approximately 
1,000  feet.  He  knew  nothing  about  the  contract  between 
Nutter  and  the  company.     The  division  of  lots  10  and 
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11  is  a  little  to  the  south  of  the  center  of  the  resaca. 
The  northwest  corner  of  lot  10  is  covered  with  water  a 
portion  of  the  time.  It  had  water  on  it  at  the  time  he 
showed  it  to  the  Nutters.  He  pointed  out  the  resaca 
as  a  part  of  their  land. 

H.  P.  Griffin,  a  civil  engineer,  testified  for  the  defend- 
ants that  he  was  familiar  with  the  resaca  and  the 
vicinity  of  San  Juan;  that  the  lands  along  the  resaca 
were  usually  the  best  drained  lands;  that  the  first  lift 
lands  in  the  resaca  were  good  agricultural  lands,  and 
would  raise  corn,  cotton,  cane,  alfalfa^  frijoles,  onions, 
cabbage,  potatoes,  lettuce  and  beans;  that  the  yield 
of  sugar  cane  was  from  40  to  60  tons  an  acre. 

There  was  much  testimony  of  other  witnesses,  but  none 
of  it  relates  materially  to  the  questions  involved  in  this 
suit. 

The  evidence  shows  conclusively  that  the  plaintiff 
was  indebted  in  a  large  amount,  which  was  secured  by 
liens  upon  the  lands  in  Nebraska.  Foreclosures  were 
about  to  be  commenced  against  him.  He  was  very 
anxious  to  exchange  his  equities  for  the  land  in  Texas. 
He  had  made  several  trips  to  that  country;  had  worked 
there  for  the  defendant  company  near  the  land  in  ques- 
tion in  harvesting  its  cane,  and  had  a  general  knowledge 
of  the  country.  He  deferred  the  execution  of  his  vendor's 
lien  notes  until  he  made  further  examination  of  the  land 
to  be  conveyed  to  him.  Finally,  after  such  examination 
as  satisfied  him,  he  executed  the  notes.  It  therefore  may 
be  said  to  be  somewhat  doubtful  if  the  evidence  is  suffi- 
cient to  authorize  a  recovery.  However,  the  jury  deter- 
mined that  question  in  his  favor,  and  on  this  appeal,  if 
their  verdict  could  in  other  respects  be  sustained,  would 
be  conclusive  on  that  point.  It  seems  clear  from  the 
evidence  that  the  verdict  was  excessive.  The  amount 
of  land  covered  by  the  resaca  was  about  35  acres,  and 
the  remainder  of  it  was  substantially  as  represented. 
Allowing  plaintiff  |150  an  acre  for  the  35  acres  of  w^aste 
land  and  |1,350  for  the  9  acres  of  shortage,  he  would 
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not,  at  most,  be  entitled  to  recover  more  than  |6,600. 
Therefore  the  verdict  for  |18,806.79  cannot  be  sustained. 
This  obviates  the  necessity  of  passing  on  the  other 
questions  presented  by  the  record. 

On  the  question  of  the  market  value  of  the  Texas  land, 
it  may  be  said  that  the  contract  was  for  an  exchange  of 
lands,  in  which  each  party  fixed  a  trading  value  on  his 
land,  and  they  should  be  bound  thereby.  The  evidence 
clearly  shows  that  the  defendant  company  tendered 
plaintiff  a  deed  for  201.72  acres  of  the  land  in  question, 
and  is  ready  to  convey  it  to  him. 

We  therefore  hold  that,  unless  the  plaintiff  files  a 
remittitur  of  all  the  judgment  except  |6,600  within 
30  days,  the  cause  will  be  reversed  and  a  new  trial 
awarded;  but,  if  such  remittitur  is  filed,  a  judgment 
for  the  above  amount,  with  interest  thereon  from  the 
date  when  it  was  rendered  in  the  district  court,  will  be 
affirmed. 

Judgment  accordingly. 

Sedgwick^  J.,  concurs  in  the  conclusion. 

Fawcett^  J.  The  evidence  does  not  sustain  a  recovery. 
The  judgment  should  be  reversed  and  the  action  dismissed. 


Russell   S.    Poweu.,   appellant,   v.    Trenmore    Conb^ 

appellee. 

Filed  Decembeb  19,  1916.     No.  18475. 

1.  Landlord  and  Tenant:  Lease:  Constbuction:  Renewal.  A  five- 
year  lease  giving  lessee  an  option  to  renew  it  for  a  "like  term 
or  terms  of  years/'  and  providing  that  such  option  shall  be  exer- 
cised within  five  years  from  date,  entitles  lessee  to  one  renewal. 

2.   :    :    ,     Though  a  contract  granting  the  right 

to  remove  sand  and  gravel  from  leased  premises  uses  the  term 
''lease  and  demise"  in  the  granting  clause,  subsequent  provisions 
may  show  that  it  was  a  lease  for  that  purpose  only. 
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Appeal  from  the  district  court  for  Merrick  county: 
Conrad  Hollenbeck^  Judge.    Reversed^  with  directions. 

Elmer  E,  Ross  and  Martin  d  Bockes,  for  appellant 

Burkett^  Wilson  d  Brown,  F.  A.  Bald  and  Albert  d 
Wagner,  contra. 

Rose,  J. 

In  a  petition  in  equity  plaintiff  prays  for  the  refor- 
mation of  a  written  instrument,  for  its  cancelation  when 
reformed,  and  for  an  accounting  by  defendant.  Under 
the  contract  in  controversy  defendant  acquired  from 
plaintiff  the  right  to  remove  sand  from  a  40-acre  tract 
of  land  in  an  abandoned  bed  of  the  Platte  river  near 
Central  City  for  the  compensation  of  25  cents  a  car-load. 
Defendant  by  pleading  and  proof  resisted  reformation. 
The  trial  court  declined  to  reform  the  written  instru- 
ment and  dismissed  the  suit.     Plaintiff  has  appealed. 

The  writing  signed  by  the  parties  is  in  part  as  follows : 

"This  lease  entered  into  this  twenty-fourth  day  of  Feb- 
ruary, 1911,  between  R.  S.  Powell,  party  of  the  first 
part,  and  T.  Cone,  party  of  the  second  part,  is  as  follows : 
Witnesseth,  for  and  in  consideration  of  one  dollar  paid 
to  party  of  the  first  part  by  the  party  of  the  second  part 
and  in  consideration  of  the  covenants  hereinafter  set 
forth  by  the  party  of  the  second  part,  or  assigns,  the 
party  of  the  first  part  does  by  these  presents  lease  and 
demise  to  the  party  of  the  second  part  the  following 
tract  of  land  situated  in  Merrick  county,  Nebraska, 
containing  40  acres,  more  or  less,  lying  immediately 
north  of  the  present  north  bank  of  the  Platte  river  and 
immediately  east  of  the  present  right  of  way  of  the  Chica- 
go, Burlington  &  Quincy  Railroad,  where  said  railroad 
crosses  the  Platte  river,  and  being  a  plat  of  land  that  was 
a  part  of  the  old  river  bed  of  the  Platte  river,  to  have  and 
to  hold  the  same  to  the  said  party  of  the  second  part, 
without  any  liability  or  obligation  on  the  part  of  R.  S. 
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Powell  or  assigns  of  making  any  improvements  of  any 
kind  thereon  for  the  benefit  of  the  party  of  the  second 
part  upon  or  about  said  premises,  for  the  term  of  five 
years  from  this  date,  to  February  24,  1916:  Provided 
that  R.  S.  Powell  reserves  the  right  to  stock  the  waters 
thereon  with  fish,  to  use  and  improve  said  premises  as  a 
pleasure  resort,  either  private  or  public,  and  to  pasture 
the  same,  so  long  as  such  occupancy  by  R.  S.  Powell 
shall  not  interfere  unreasonably  Avith  the  occupancy  of 
said  premises  by  the  party  of  the  second  part  in  hand- 
ling sand  and  gravel  thereon  and  the  removal  of  them 
therefrom. 

*'It  is  further  agreed  between  the  parties  hereto  that 
the  party  of  the  second  part  shall  have  the  right  to  con- 
struct railroad  tracks,  and  erect  such  derricks  and  build- 
ings upon  these  premises  as  may  be  necessary  in  hand- 
ling sand,  gravel,  etc.,  and  to  removal  therefrom,  and 
party  of  the  second  part  shall  have  the  right  to  remove 
such  improvements  during  the  life  of,  or  at  the  expira- 
tion of,  this  lease. 

^'It  is  further  agreed  that  the  party  of  the  first  part 
gives  to  the  party  of  the  second  part  the  option  to  renew 
this  lease  under  like  conditions  for  a  like  term  or  terms 
of  years,  but  the  party  of  the  second  part  shall  exercise 
such  option  within  five  years  from  date  hereof. 

"The  party  of  the  second  part,  in  consideration  of 
leasing  the  premises  as  herein  set  forth,  covenants  and 
agrees  with  the  party  of  the  first  part  to  pay  to  the  party 
of  the  first  part,  or  assigns,  the  sum  of  twenty-five  (25) 
cents  per  car-load  for  each  and  every  car-load  of  materi- 
al taken  from  said  premises  during  the  life  of  this  lease 
or  the  renewal  thereof." 

One  provision  which  plaintiff  seeks  to  reform  is  as 
follows: 

"It  is  further  agreed  that  the  party  of  the  first  part 
gives  to  the  party  of  the  second  part  the  option  to  renew 
this  lease  under  like  conditions  for  a  like  term  or  terms 
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of  years,  but  the  party  of  the  second  part  shall  exercise 
such  option  within  five  years  from  date  hereof.'^ 

Plaintiff's  contention  seems  to  be  that  the  term  of  de- 
fendant, under  the  agreement  in  fact  made,  was  the 
definite  period  of  five  years,  with  the  privilege  of  ex- 
tending it  five  years  more,  *4f  entirely  satisfactory  to 
both  parties."  According  to  the  undisputed  evidence, 
a  renewal  option  was  discussed  before  the  instrument 
was  executed.  The  quantity  of  sand  on  the  premises 
owned  by  plaintiff  and  the  magnitude  of  the  enterprise 
contemplated  by  defendant  made  the  privilege  of  renewal 
an  important  factor.  Plaintiff  admitted  on  the  witness- 
stand  that  defendant  in  his  negotiations  had  mentioned 
the  subject  of  renewals.  The  option,  in  the  form  appear- 
ing in  the  written  instrument,  was  read  to  plaintiff  be- 
fore his  signature  was  attached.  On  the  question  of 
fraud  or  mistake  the  proof  does  not  warrant  a  reforma- 
tion authorizing  plaintiff,  if  dissatisfied,  to  oust  defend- 
ant after  an  occupancy  of  five  years.  The  parties  made 
provision  for  a  renewal  option  "under  like  conditions 
for  a  like  term  or  terms  of  years."  The  privilege  of 
renewal  for  the  definite  period  of  a  "like  term"  of  five 
years  is  not  defeated  by  the  indefinite  phrase  "or  terms 
of  years."  The  entire  grant  for  a  "like  term  or  terms" 
is  qualified  by  the  clause,  "but  the  party  of  the  second 
part  shall  exercise  such  option  within  five  years  from 
the  date  hereof."  Taken  as  a  whole,  therefore,  the  agree- 
ment for  a  renewal  grants  one  option  only,  to  be  exercised 
within  five  years  from  the  date  of  the  contract.  This 
construction  requires  the  parties  to  respect  the  right  of 
renewal  for  the  five-year  term  specifically  described,  but 
does  not  sanction  indefinite  renewals  without  limit.  Wiris- 
low  V.  Baltimore  d  O.  R.  Co.,  188  U.  S.  646;  Tischner  v. 
Rutledge,  35  Wash.  285;  Drake  v.  Board  of  Education, 
208  Mo.  540 ;  King  v.  Wilson,  98  Va.  259 ;  Syms  v.  Mayor, 
105  N.  Y.  153. 

The  ice  on  the  ponds  created  by  the  excavations  made 
in   removing  sand   is   also  the   subject   of   controversy, 
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both  parties  claiming  it.  In  this  respect  defendant  seems 
to  be  in  the  wrong.  The  contract  does  not  specifically 
mention  ice,  and  nothing  is  said  about  compensating 
plaintiff  for  it.  While  the  words  "lease  and  demise"  are 
used  in  the  granting  part  of  the  contract  in  connection 
with  the  40-acre  tract  of  land  described,  the  grant  itself 
is  limited  by  provisos,  reservations  and  other  provisions 
indicating  that  the  parties  meant  to  execute  a  lease  for 
the  removal  of  sand  and  gravel  and  for  the  occupancy 
and  use  necessary  for  that  purpose.  Plaintiff  reserved 
the  right  to  stock  the  waters  with  fish  and  to  use  and  im- 
prove the  premises  for  a  pleasure  resort.  These  reser- 
vations, in  connection  with  the  instrument  as  a  whole, 
include  control  of  both  water  and  ice  for  those  purposes. 
Defendant  drew  the  instrument  and  protected  himself 
from  the  reservations  mentioned  by  forbidding  unreason- 
able interference  with  his  right  to  handle  and  transport 
sand  and  gravel,  but  inserted  nothing  in  regard  to  ice. 
The  conclusion  is  that  he  is  not  entitled  to  it.  The  pre- 
ponderance of  the  oral  evidence  is  in  harmony  with  this 
interpretation  of  the  contract. 

Defendant  constructed  on  the  premises  and  operated  a 
plant  for  the  manufacture  of  cement  prodlicts,  and  this 
enterprise  is  also  a  subject  of  controversy.  For  reasons 
already  suggested,  the  use  of  plaintiff's  land  for  such  a 
purpose  is  not  authorized  by  the  lease.  Defendant  did 
not  obtain  oral  permission  to  operate  a  manufacturing 
plant,  and  the  evidence  will  not  justify  a  finding  that 
plaintiff's  right  to  enjoin  him  from  doing  so  is  defeated 
by  estoppel.  On  this  issue,  however,  plaintiff  did  not 
prove  substantial  damages  and  is  entitled  to  nominal 
damages  only.  On  the  issue  as  to  waste  in  defendant's 
use  of  the  premises  for  the  purpose  of  removing  sand 
and  gravel,  plaintiff,  under  the  evidence,  is  not  entitled 
to  any  relief. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded  to  the  district  court,  with  instructions  to 
enter  a  decree  conforming  to  the  views  herein  expressed. 

Reversed. 
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Kalman  K^^plan,  appellee  V.  City  of  Omaha,  appel- 
lant. 

.^^ED  December  19,  1916.     No.  19763. 

1.  Appeal:  F^nai  Order.  In  an  action  to  recover  damages  for  personal 
injuries,  the  overruling  of  a  motion  by  defendant  to  bring  in  as 
an  additional  defendant  another  wrongdoer,  alleged  to  be  liable  to 
the  former  as  an  indemnitor,  is  not  a  final  order  in  the  sense  that 
it  is  appealable.    Rev.  St.  1913,  sec.  8176. 

2.  Trial:  New  Parties.  The  statute  providing  that,  "when  a  de- 
termination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  order  them  to  be  brought  in," 
applies  to  cases  where  "there  are  persons,  not  parties,  whose  rights 
must  be  ascertained  and  settled  before  the  rights  of  the  parties  to 
the  suit  can  be  determined."    Rev.  St.  1913,  sec.  7604. 

3.  Action  for  Tort:  New  Parties.  In  an  action  to  recover  damages 
for  personal  injuries,  a  wrongdoer  who  may  be  liable  to  defendant 
as  an  Indemnitor  need  not  be  made  an  additional  defendant  under 
the  statute  providing  that,  "when  a  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  order  them  to  be  brought  in."  Rev.  St.  1913,  sec.  7604. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estblle,  Judge.     Appeal  dismissed. 

John  A.  Rine,  for  appellant. 

Smyth  d  Schall,  E.  P.  Smith,  J.  E.  Von  Born  and  Sut- 
ton, McKenzie,  Cox  d  Harris,  contra. 

Rose^  J. 

This  is  a  motion  by  plaintiff  to  dismiss  an  appeal  by 
defendant  from  an  order  overruling  the  latter's  motion 
to  bring  in  additional  parties  defendant. 

PlaintifiE  commenced  the  action  against  the  city  of 
Omaha  to  recover  damages  for  personal  injuries  caused 
by  a  failure  to  properly  fill  and  guard  an  excavation  for 
a  sewer.  Instead  of  answering,  the  city  filed  a  motion 
to  bring  in  its  contractor  and  his  surety  as  additional 
parties  defendant,  on  the  ground  that  the  contractor  had 
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agreed  to  indemnify  the  city  against  such  a  claim.  The 
contractor  resisted  the  motion  and  it  was  sustained,  but 
later  the  order  was  vacated  and  the  motion  overruled. 
Defendant  has  appealed. 

Is  the  order  appealable?  The  statute  provides:  "An 
order  affecting  a  substantial  right  in  an  action,  when 
such  order  in  effect  determines  the  action  and  prevents  a 
judgment,  and  an  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  or  upon  a  summary  ap- 
plication in  an  action  after  judgment  is  a  *final  order* 
which  may  be  vacated,  modified  or  reversed,  as  provided 
in  this  chapter  and  chapter  19."  Rev.  St.  1913,  sec.  8176. 

Is  the  order  overruling  the  motion  to  bring  in  addi- 
tional parties  defendant  an  order  which  "in  effect  deter- 
mines the  action  and  prevents  a  judgment?"  Ordinarily 
such  a  ruling  does  not  determine  the  action  and  prevent 
a  judgment,  and  therefore  is  not  appealable.  Smith  v. 
Scott,  93  Wis.  453;  3  C.  J.  p.  477.  A  judgment  deter- 
mining the  liability  of  the  city  to  plaintiff  may  be  ren- 
dered in  this  action,  unless  the  contractor  is  an  indis- 
pensable party  thereto.  Unless  the  controversy  between 
the  city  and  its  contractor  must  first  be  determined, 
the  order  from  which  the  appeal  is  taken  does  not  in 
effect  terminate  the  action  and  prevent  a  judgment  either 
for  or  against  the  city.  The  city  contends  that  it  was 
the  imperative  duty  of  the  trial  court  to  make  an  order 
bringing  in  the  contractor  and  his  surety  as  additional 
defendants  under  the  following  statutory  provision: 

"The  court  may  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must 
order  them  to  be  brought  in."  Rev.  St.  1913,  sec.  7604. 

This  section  is  practically  a  copy  of  a  provision  of  the 
New  York  Code  and  has  been  construed  by  the  courts  of 
that  state.  It  is  declaratory  of  a  well-established  equity 
rule.     The  words,  "when  a  determination  of  the  contro- 
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versy  cannot  be  had  without  the  presence  of  other  parties," 
apply  to  cases  where  ^^there  are  persons,  hot  parties, 
whose  rights  must  be  ascertained  and  settled  before  the 
rights  of  the  parties  to  the  suit  can  be  determined." 
M'Mahon  v.  Allen,  12  How.  Pr.  (N.  Y)  39;  Chapman 
V.  Forbes,  123  N.  Y.  532;  Bauer  v.  Detcey,  166  N.  Y.  402; 
Merchants  Trust  Co.  v.  Bentel,  10  Cal.  App.  75;  Kresge 
V.  Maryland  Casualty  Co.,  154  Wis.  627. 

The  present  action  is  brought  to  recover  damages  for 
a  tort.  If  the  negligence  of  the  contractor  in  performing 
the  work  was  the  cause  of  the  injury,  both  the  city  and 
the  contractor  are  liable;  but  such  a  liability  is  both 
joint  and  several.  While  plaintiff  might  have  sued  the 
city  and  the  contractor  in  the  same  action,  -it  was  not 
necessary  for  him  to  do  so.  He  may  not  be  concerned 
in  the  question  of  the  city's  right  to  indemnity  from  the 
contractor.  City  of  Peoria  v.  Simpson,  110  111.  294. 
That  question  may  be  settled  after  the  action  by  plaintiff 
is  determined.  His  right  to  a  judgment  against  the  city 
does  not  depend  upon  a  determination  of  the  contractor's 
liability  as  an  indemnitor.  He  should  be  allowed  to  pro- 
ceed against  the  city  without  the  presence  of  other  parties, 
since  he  has  elected  to  do  so. 

Defendant  relies  upon  Phopnix  Mutual  TAfe  Ins.  Co,  v. 
City  of  Lincoln,  87  Neb.  626.  In  that  case  there  was  a 
stipulation  as  to  the  amount  of  damages  sustained  by 
plaintiff,  and  the  action  was  treated  by  the  reviewing 
court  as  a  friendly  suit  to  determine  who  should  pay 
them  after  hearing  all  parties  interested.  It  should  be 
considered  in  that  light.  No  change  in  the  rules  of  law 
governing  actions  against  wrongdoers  was  intended. 

The  order  from  which  defendant  attempted  to  appeal 
was  not  appealable.    The  apDei\l  is  therefore 

Dismissed. 
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Ida  Mulvaney  Bosler,  appellee,  v.  Modern  Woodmen 

OP  America,  appellant. 

Filed  Decembeb  19,  1916.    No.  18662. 

1.  Insurance:  Forfeiture:  Violations  of  Laws.  A  provision  in  a  cer- 
tificate of  membership  in  a  fraternal  beneficiary  society  that,  if  the 
death  of  a  member  holding  such  certificate  shall  occur  in  conse- 
quence of  any  violation  or  attempted  violation  of  the  laws  of  any 
state  or  territory  or  of  the  United  States,  "then  the  certificate  shall 
be  null  and  void  and  of  no  effect,"  is  a  reasonable  and  lawful  pro- 
vision. 

2.  :  :  .    And  where  the  holder  of  such  a  certificate, 

while  he  is  in  the  act  of  committing  a  violent  and  unprovoked 
assault  upon  another,  is  shot  and  killed  by  the  person  whom  he  la 
assaulting  under  the  conditions  described  in  the  opinion,  no  re- 
covery can  be  had  by  his  beneficiary  upon  such  certificate. 

3.  Evidence:  Witnesses:  Interest.  And,  in  such  a  case,  the  fact  that 
the  slayer  is  the  only  eyewitness  of  the  killing,  and  is  the  only  wit- 
ness who  testifies  to  the  facts  leading  up  to  the  act,  will  not  permit 
the  Jury  to  disregard  his  evidence  on  the  ground  of  personal  in- 
terest, when  his  testimony  is  corroborated  by  another  disinterested, 
credible  witness,  and  by  facts  and  circumstances  established  at  the 
trial. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Reversed. 

T.  8.  Allen  and  Truman  Plantz,  for  appellant. 

J.  A,  Brovm,  contra. 

Fawcett,  J. 

Defendant  is  a  fraternal  beneficiary  society,  and  Law- 
rence Mulvaney,  deceased  husband  of  plaintiff,  was  at 
the  time  of  his  death  a  member  in  good  standing.  On 
December  6,  1908,  while  engaged  in  a  controversy  with 
one  James  Finley,  Mulvaney  w'as  shot  and  instantly 
killed  by  Finley.  Plaintiff,  as  the  beneficiary  named  in 
the  certificate  of  membership  of  her  husband,  recovered 
judgment  in  the  district  court  for  Lancaster  county  for 
the  full  amount  thereof.    Defendant  appeals. 
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The  defense  interposed  by  the  defendant  soeie'^y  is 
based  upon  the  following  clause  in  the  certificate  of  mem- 
bership: "If  the  member  holding  this  certificate  shall 
be  expelled  from  this  society,  *  *  *  or  if  his  death 
shall  occur  in  consequence  of  a  duel,  or  of  any  violation 
or  attempted  violation  of  the  laws  of  any  state  or  ter- 
ritory or  of  the  United  States,  ♦  ♦  ♦  then  this  cer- 
tificate shall  be  null  and  void  and  of  no  effect,  and  all 
moneys  which  have  been  paid  and  all  rights  and  benefits 
which  may  have  accrued  on  account  of  this  certificate 
shall  be  absolutely  forfeited  and  this  certificate  become 
null  and  void."  It  is  alleged  that  the  death  of  MulvaYiey 
occurred  in  consequence  of  a  violation  by  him  of  the  laws 
of  the  state  of  Wyoming,  in  that  on  December  6,  1908, 
in  Natrona  county,  Wyoming,  Mulvaney  committed  an 
assault  upon  Finley,  and  Finley,  while  defending  him- 
self from  this  assault,  shot  and  killed  Mulvaney;  that 
the  assault  was  in  violation  of  the  laws  of  the  state  of 
Wyoming.  Section  4957,  Rev.  St.  1899,  then  in  force, 
provides:  '^Whoever,  having  the  present  ability  to  do  so, 
unlawfully  attempts  to  commit  a  violent  injury  on  the 
person  of  another,  is  guilty  of  an  assault  and  shall  be 
fined  in  any  sum  not  exceeding  fifty  doHars.'^ 

The  .evidence  shows  that  Mulvaney  was  engaged  in 
the  sheep  business  in  Wyoming,  and  was  grazing  his 
sheep  near  the  North  Platte  river.  Finley  was  employed 
by  one  Josendal,  a  sheep  raiser,  to  move  his  herder's 
camp  from  place  to  place  and  to  provide  provisions  for 
the  herder.  In  the  performance  of  his  duty,  he  moved 
Josendal's  camp  so  as  to  locate  it  near  what  was  called 
the  Bryan  homestead,  which  was  also  located  on  the 
Platte  river,  and  which  Josendal  had  leased.  Finley 
proceeded  north  from  Alcova  for  a  certain  distance,  then 
turned  ofiE  the  main  road  up  a  draw,  in  which  it  appears 
Mnlvaney's  camp  was  located,  and  about  noon  pitched 
his  camp  about  two  miles  from  the  river,  and  about  a  mile 
beyond  Mulvaney's  camp.  His  outfit  consisted  of  a 
«heep  wagon,  a  supply  wagon,  four  draft  horses  and  a 
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saddle  horse.  The  sheep  wagon  was  so  constructed  that 
the  bed  of  the  wagon  projected  over  the  wheels,  so  as 
to  make  it  about  six  feet  wide.  It  was  covered  with  a 
canvass  top,  and  had  a  window  at  the  rear  and  a  door 
In  front.  The  door  was  about  two  feet  wide  and  a  little 
to  the  left  of  the  center  of  the  front.  Near  the  front 
of  the  room  thus  created,  and  to  the  right  as  one  entered, 
there  was  a  stove,  upon  which  the  occupant  cooked  his 
meals.  A  bed  was  located  across  the  rear  of  the  room. 
In  addition  to  the  bed  and  stove,  the  wagon  contained 
a  few  cooking  utensils  and  provisions.  The  only  eye- 
witness to  the  killing  was  Finley.  He  was  called  as  a 
witness  for  defendant,  and  testified  substantially  as 
follows:  On  the  day  in  question  he  pitched-  his  camp 
about  a  mile  from  Mulvaney's  camp.  About  half  an 
hour  after  locating  his  camp,  he  saw  Mulvaney,  with 
whom  he  was  well  acquainted,  approaching  on  horse- 
back. At  that  time  he  (Finley)  was  in  his  camp  wagon. 
He  had  started  a  fire  in  the  stove  in  his  wagon  to  melt 
ice  and  to  prepare  lunch  for  himself.  When  Mulvaney 
rode  up,  he  saluted  Finley,  "How  are  you,  Jim?''  and 
Finley  answered,  "How  are  you,  Mulvaney?"  Mulvaney 
rode  up  close  to  the  end  of  the  tongue  of  the  wagon  in 
which  Finley  was  standing,  got  off  his  horse,  and  then 
said  to  Finley :  "Don't  you  think  you  are  coming  in  pretty 
close?"  The  following  questions  and  answers  in  Finley's 
examination  explain  what  occurred:  "Q.  What  did  yon 
say?  A,  I  said,  *No;  Josendal  has  a  right  to  water  at  the 
Bryan  homestead,  and  I  could  not  very  well  get  to  water 
there,  and  if  I  set  further  down  I  was  crowding  you  and 
Ed.  Royce,  and  be  in  between  you,  and  I  thought  if  I 
got  down  here  I  would  be  out  of  the  way.'  He  said,  *T 
am  taking  all  I  am  going  to  do  off  from  this  outfit,'  and 
said,  'I  am  going  to  give  you  the  worst  beating  I  have 
given  anybody.'  Q.  What  did  he  do?  A,  He  took  oflp 
his  coat  and  gloves,  and  threw  them  on  the  ground.  Q, 
What  did  he  say?  A.  And  started  for  the  wagon.  I  said, 
^I  can't  fight  you,  and  I  don't  want  any  trouble,  and  I 
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want  yon  to  go  off  and  let  me  alone.^  Q.  How  near  did 
he  come?  A.  Got  up  on  the  doubletrees;  they  are  fast- 
ened on  the  wagon  in  front.  Q.  What  did  you  say?  A* 
I  pulled  my  gun  and  I  said.  'Mulvaney,  don't  come  in 
here  or  I  will  shoot,  sure.'  Q.  Did  you  point  the  gun  at 
him?  A.  Yes,  sir.  Q.  What  did  he  do  then?  A.  He  hesi- 
tated on  the  doubletrees  a  second  or  so,  and  then  started 
into  the  wagon,  kind  of  crouching  down.  Q.  What  did 
you  do?  A.  I  pulled  the  trigger.  Q.  How  did  he  appear 
when  he  was  coming  into  the  wagon?  A.  Well,  he  ap- 
peared pretty  mad.  Q.  And  were  you  afraid  of  him? 
A.  Yes,  sir.  Q.  Why  were  you  afraid  of  him?  A.  Well, 
I  am  not  a  fighting  man,  and  I  never  had  a  fight  in  my 
life,  and  I  knew  he  was  able  to  handle  me  any  way  he 
wanted  to.  Q.  And  from  his  appearance  and  conduct, 
you  knew  he  was  mad?  A.  Yes,  sir.  Q.  And  did  you 
think  he  intended  to  do  you  bodily  harm?  A.  Yes,  sir. 
Q.  Y'ou  did?  A.  Most  assuredly,  he  intended  to.  *  *  * 
Q.  You  had  known  Mulvaney  for  some  time?  A.  Yes, 
sir;  two  or  three  years.  Q.  Had  you  ever  lived  with  him 
in  a  sheep  wagon  ?  A.  Yes,  sir.  Q.  You  may  state  whether 
or  not  he  knew  your  physical  condition?  A.  Yes,  sir;  he 
must  have  known  it.  We  slept  together  and  he  could 
see  the  truss.  Q.  After  you  fired  the  shot,  what  then 
happened  to  Mulvaney  as  you  saw?  A.  He  still  kept 
coming.  Q.  Did  he  fall?  A.  He  started  to  fall.  Q.  In  the 
wagon?  A.  Yes,  sir.  Q.  What  did  you  do?  A.  I  brushed 
by  him,  and  got  on  my  horse.  Q.  Then  what  did  you 
do?  A.  I  went  as  hard  as  I  could  to  Alcova."  On  reaching 
Alcova  he  reported  what  had  occurred,  and  requested 
one  or  two  parties  and  also  a  physician  to  go  out  to  the 
camp  and  ascertain  the  condition  of  Mulvaney,  stating 
to  them  that  he  thought  he  had  killed  him.  He  then 
surrendered  himself  to  the  deputy  sheriff,  and  told  him 
the  same  story. 

If  this  testimony  of  Finley  is  to  be  believed,  the  de- 
fense of  the  society  was  fully  established.  Is  there 
anything  in  the  record  that  would  justify  the  jury   in 
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disbelieving  it?  Within  a  day  or  two  after  the  occurrence, 
a  coroner's  jury  was  called.  The  jury  visited  the  scene 
of  the  tragedy,  took  the  testimony  of  Finley  and  other 
witnesses,  and  held  Finley  blariieless.  It  has  been  said 
in  discussion  that  the  fact  that  Finley  was  held  blame- 
les  by  the  coroner's  jury  does  not  free  him  from  prose- 
cution for  the  killing  of  Mulvaney,  but  that  he  may  yet 
be  prosecuted  for  that  act,  and  that  he  has,  therefore, 
a  great  motive  for  fastening  upon  Mulvaney  the  blame 
for  his  own  death.  While  it  may  be  seriously  doubted 
that  a  jury  in  a  civil  action  has  the  right  to  absolutely 
discredit  the  uncontradicted  testimony  of  a  competent 
witness,  even  if  it  has  no  corroboration,  we  need  not 
decide  that  point,  for  the  reason  that,  if  that  were  to  be 
conceded,  it  would  not  justify  the  rejection  of  Finley's 
testimony  in  this  case.  His  testimony  is  strongly  cor- 
roborated by  conceded  facts  and  circumstances,  and  by 
the  testimony  of  the  witness  Holden  Peterson.  Mr. 
Peterson  testified  that  both  Finley  and  Mulvaney  were 
friends  of  his;  that  he  remembered  the  time  when  Mul- 
vaney was  killed ;  that  in  the  afternoon  of  the  day  he  was 
killed  Mulvaney  came  to  his  blacksmith  shop  to  get 
something  that  witness  had  been  fixing  for  him;  that  he 
was  on  horseback;  that  "he  seemed  very  much  excited 
and  angry,  and  when  I  asked  him  about  a  certain  sheep 
wagon  which  was  in  the  road,  and  asked  if  it  did  not 
belong  to  Finley,  who  was  working  for  Josendal,  he  said 

it  did,  and  that  Finley  was ."    He  testified  to  the  vilest 

kind  of  a  name  imaginable  that  Mulvaney  applied  to 
Finley,  and,  continuing,  said:  "And  that  if  he  saw  him 
today  he  would  tell  him  so.  He  was  always  a  quick 
acting  and  moving  man,  and  jumped  on  his  horse  and 
rode  off  in  a  hurry.  I  thought  he  was  very  angry  from 
the  way  he  acted.  He  was  at  my  place  not  more  than 
an  hour  before  the  time  he  was  shot  by  Finley,  according 
to  what  I  learned  at  the  inquest  of  the  time. of  the  shoot- 
ing." 
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Here  is  positive  proof  as  to  Mnlvanjey's  feeling  toward 
the  man  whom  he  assaulted  an  hour  later.  What  about 
the  circumstances  corroborating  Finley's  testimony?  Fin- 
ley  was  in  his  own  camp.  Mulvaney,  whose  camp  was  a 
mile  at  least  away,  appeared  upon  the  scene.  After  the 
salutations,  "How  are  you,  Jim?"  and  "How  are  you, 
Mulvaney?"  he  alighted  from  his  horse  and  opened  the 
aflfray  with  the  question  above  quoted,  "Don't  you  think 
you  are  coming  in  pretty  close?"  and  made  the  threat 
that  he  was  going  to  give  Finley  the  worst  beating  he 
had  ever  given  anybody.  Why  did  Mulvaney  go  from 
his  own  camp  to  Finley's?  The  reason  for  his  going  is 
shown  in  the  testimony  given  by  Mr.  Peterson,  who  said 
he  was  "very  much  excited  and  angry."  Although  the 
land  on  which  Mulvaney  was  camped  was  government 
land,  he  resented  any  imagined  encroachment  upon  his 
domain  by  other  sheep  men,  and  decided  he  would  put  an 
end  to  it  by  giving  Finley  a  beating  that  would  cause 
him  to  move  on.  In  addition  to  the  fact  that  he  is  shown 
to  have  been  in  an  angry  mood,  and  that  he  had  gone  from 
his  camp  to  the  camp  of  Finley,  we  have  the  corroborating 
testimony  of  witnesses,  to  whom  Finley  reported  the 
shooting,  and  who  immediately  went  to  the  scene  of  t^ 
tragedy,  that  they  found  Mulvaney  lying  with  his  face 
down,  just  inside  the  door  of  Finley's  wagon.  This  cor- 
roborates the  testimony  of  Finley  that  at  the  time  he 
pulled  the  trigger  he  (Finley)  was  at  the  rear  end  of 
the  room,  close  to  his  bed,  and  that  Mulvaney  had  entered, 
or  was  in  the  act  of  actually  entering,  the  room,  when  he 
fired.  His  testimony  is  that  he  was  just  inside  of  the 
door  of  the  wagon,  and  Mulvaney  was  up  to  the  double- 
trees when  he  first  warned  him  "to  go  oflf  and  let  me 
alone;"  that,  when  he  fired  and  Mulvaney  fell  inside  of 
the  wagon,  he  had  to  brush  past  him  as  he  rushed  out. 
It  is  apparent,  therefore,  that  Finley  had  retreated  until, 
figuratively  speaking,  his  "back  was  against  the  wall." 
Finley's  wagon  was  at  the  time  his  dwelling.  It  was  his 
castle.    He  had  a  right  to  stand  his  ground  in  that  castle 
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and  defend  it  from  all  assailants,  even  to  the  extent  of 
taking  his  assailant's  life.  But,  it  is  said  in  argument, 
Mulvaney  was  not  armed  himself;  that  he  undoubtedly 
intended  to  commit  an  assault  upon  Finley  (he  was  al- 
ready committing  an  assault,  and  intended  to  commit 
a  severe  battery)  without  use  of  weapons  of  any  kind, 
and  he  could  not  apprehend  that  a  deadly  weapon  would 
be  used  against  him  by  Finley,  and  had  no  reason  to  be- 
lieve that  his  death  might  result  from  his  encounter 
with  Finley.  We  are  unable  to  understand  how  Mul- 
vaney could  not  apprehend  that  a  deadly  weapon  would 
be  used  against  him  by  Finley,  when  Finley  was  stand- 
ing with  a  gun  leveled  at  him,  telling  him  that,  if  he 
attempted  to  enter  the  wagon,  he  would  shoot.  Nor  are 
we  able  to  understand  how  it  can  be  said  that  Mulvaney 
had  no  reason  to  believe  that  his  death  might  result  from 
his  encounter  with  Finley.  If  he  did  not  believe  that 
Finley  would  shoot,  why  did  he  crouch  down  and  make 
a  rush?  The  argument  is  unsound.  To  hold  in  line  with 
the  contention  above  outlined  would  be  to  declare  the 
rule  in  this  state  to  be  that,  when  a  man  is  standing  in- 
side the  threshold  of  his  own  house,  and  a  rival  in 
business  appears  upon  the  scene,  tells  him  he  is  going 
to  give  him  a  severe  beating,  starts  up  the  front  steps  for 
the  purpose  of  carrying  his  threat  into  execution,  the 
occupant  of  such  home  may  not  defend  it,  or  himself, 
with  a  gun  if  necessary,  but  must  engage  in  a  personal 
physical  encounter  with  his  assailant  in  his  own  home. 
We  are  unwilling  to  establish  such  a  rule.  In  Hooter 
V.  De  KlotZy  89  Neb.  146,  148,  we  held:  <This  court  is 
not  committed  to  the  doctrine  that  a  person  unlawfully 
assaulted  must  flv  to  the  wall  before  he  mav  lawfully 
strike  a  blow  in  self-defense,  but,  on  the  contrary,  we 
have  said  as  a  general  proposition  that  a  person  unlaw- 
fully assaulted  may  stand  his  ground  and  repel  force 
by  the  exercise  of  such  force  as  to  him  reasonably  seems 
necessary  to  protect  his  person  or  property  from  injury.'' 
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In  addition  to  what  has  been  said  upon  the  merits  of 
the  case,  there  is  prejudicial  error  in  the  instructions 
given  by  the  court.  The  question  for  the  jury  to  deter- 
mine was:  Did  Mulvaney's  death  occur  in  consequence 
of  his  violation  or  attempted  violation  of  the  laws  of  the 
state.  Prize-fighting  is  now  a  violation  of  the  law  in 
nearly  every  state  in  the  Union.  Surely,  no  one  will 
claim  that  the  holder  of  a  certificate  in  defendant  3> 
ciety  could  engage  in  a  prize-fight,^  meetJH&-ttratK^hile 
so  engaged,  and  the  society  be  held  liable  because  his 
opponent  struck  him  a  needless  blow  which  killed  him. 
The  society  in  such  a  case  would  be  release<l  from  lia- 
bility for  the  member's  death,  by  reason  of  his  violation 
of  the  laws  of  the  state,  and  not  by  reason  of  anything 
his  antagonist  may  have  done. 

By  instruction  No.  8  the  jury  were  instructed:  "If  a 
person  shoots  another  who  assaults  him  through  mere 
cowardice,  or  under  circumstances  which  the  jury  find 
from  the  evidence  are  not  sufficient  to  induce  a  reasonable 
and  well-grounded  apprehension  in  the  mind  of  an  ordi- 
narily courageous  person  of  danger  to  life  or  great  bodily 
harm,  the  law  will  not  justify  the  shooting  on  the  ground 
of  self-defense,  and  in  this  case,  if  you  find  that  under 
this  rule  Finley  was  not  justified  in  shooting  Mulvaney, 
then  your  verdict  should  be  for  the  plaintiff." 

By  No.  9  the  jury  were  instructed :  "That  before  a  per- 
son can  justify  the  taking  of  the  life  of  a  human  being 
on  the  ground  of  self-defense,  he  must,  when  attacked, 
employ  all  reasonable  means  within  his  power,  consis- 
tent with  his  own  safety,  to  avoid  the  danger  and  avert 
the  necessity  of  killing.  And  if  in  this  case  the  jury 
find  from  the  evidence  that  Finley  might  reasonably 
have  repelled  the  alleged  assault  of  Mulvaney  with  his 
hands  or  feet  or  other  weapon  within  his  reach,  less 
deadly  than  the  revolver,  then  the  shooting  of  Mulvaney 
was  not  justifiable  as  a  matter  of  self-defense.'^ 

100    Neb.— 37 
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No.  10  reads:  ^'Gentlemen  of  the  jury,  the  court  in- 
structs you  that  the  alleged  assault  by  the  deceased  would 
call  for  a  repulsion  of  it  on  the  part  of  Fin  ley  by  just 
such  force  as  was  necessary  to  overcome  it,  and  more  than 
that  would  be  unlawful.  And  if  the  jury  find  from  the 
evidence  that  the  alleged  assault  by  Mulvaney  was  in 
fact  repelled  by  more  force  on  the  part  of  Finley  than 
was  actually  necessary,  then  the  killing  of  Mulvaney  by 
Finley  would  not  be  justifiable,  and  the  plaintiff  would  be 
entitled  to  recover  the  full  amount  of  the  benefit  cer- 
tificate." 

That  the  defense  pleaded  by  defendant,  under  the  terms 
of  its  benefit  certificate,  is  a  valid  defense,  and  that  under 
the  evidence  it  should  have  been  sustained,  is  fully  shown 
in  Travelers  Ins,  Co.  v.  leaver,  19  Wall,  (U.  S.)  531; 
Murray  v.  New  York  Life  Ins.  Co.,  96  N.  Y.  614;  Bloom 
V.  Franklin  Life  Ins.  Co.,  97  Ind.  478;  Oresham  v.  Equi- 
table  Accident  Ins.  Co.,  87  Ga.  497;  Davis  v.  Modem 
Woodmen  of  America,  98  Mo.  App.  713;  and  by  the  nu- 
merous authorities  cited  in  those  cases. 

The  court  also  committed  prejudicial  error  in  not  giving 
instructions  9  and  10,  requested  by  defendant.  They 
correctly  state  the  law  as  shown  by  the  cases  above  cited, 
and  are  in  harmony  with  the  evidence  adduced  at  the 
trial.  A  case  very  much  in  point  is  Woodmen  of  the 
World  V.  Hipp,  147  S.  W.   (Tex.  Civ.  App.)  316. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 

EosE,  J.,  dissents. 
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In  re  Estate  of  Sarah  A.  Getchell. 

Frank    Q.    Carrier,    appellee,    v.    Melvun    Getchell, 

appellant. 

Filed  December  19,  1916.    No.  18960. 

1.  Domicile.  « Where  the  owner  of  a  home  in  one  county  sells  the 
same,  with  the  intention  of  removing  to  another  county,  reserving 
the  right  to  store  his  furniture  in  one  room  of  such  house  until  he 
can  arrange  for  such  removal,  and  shortly  thereafter  goes  to  another 
county,  rents  a  house  there  fcnr  the  purpose  of  removing  thereto 
and  making  it  his  home,  immediate  possession  of  one  room  in 
such  house  to  be  given  him,  and  possession  of  the  entire  house  to 
be  given  about  six  weeks  later,  and  subsequently  completes  such 
transaction,  at  the  time  appointed,  by  removing  his  household  ef- 
fects from  his  former  home  to  the  new  one,  such  final  act  of  re- 
moval will  relate  back  to  the  time  he  rented  the  house  in  the 
second  county,  and  his  residence  and  that  of  his  wife  in  such  second 
county  will  date  from  the  time  when  he  rented  such  house  for 
the  purpose  and  with  the  intention  of  removing  thereto  and  mak- 
ing that  his  family  home. 

2.  Executors  and  Administrators:  Administration:  JuBiSDicTiON.  And, 
in  such  a  case,  where  the  wife  dies  before  such  final  act  of  removal 
takes  place,  and  it  clearly  appears  that  the  delay  of  a  few  weeks 
in  removing  from  the  old  home  to  the  new  was  not  occasioned  by 
any  doubt  as  to  the  ultimate  removal  to  the  new  home,  but  was 
caused  solely  by  the  illness  and  death  of  the  wife,  and  the'  husband, 
shortly  after  his  removal  to  the  new  home,  in  good  faith  applies 
for  and  obtains  letters  of  administration  on  the  estate  of  his  de- 
ceased wife  in  the  county  court  of  the  county  to  which  he  has 
removed,  and  such  estate  is  in  due  form  fully  administered  in 
such  court,  such  administration  will  be  sustained. 

Appeal  from  the  district  court  for  Cuming   county: 
Guy  T.  Graves,  Judge.    Reversed  and  dismissed. 

J.  F.  Boyd,  for  appellant. 

A.  M.  Emley,  contra. 

Fawcbtt^  J. 

Plaintiff  filed  in  the  county  court  of  Cuming  county 
a  petition  for  letters  of  administration  on  the  estate  of 


580  NEBRASKA  REPORTS.  [Vol.  100 


In  re  Estate  of  Getchell. 


Sarah  A.  Getchell,  deceased.  Defendant,  the  surviving 
husband  of  decedent,  resisted  the  application  on  the 
ground  that  her  estate  had  already  been  fjiUj  admin- 
istered in  Antelope  county.  His  objections  were  over- 
ruled, and  an  appeal  was  taken  to  the  district  court, 
where  he  was  again  unsuccessful. 

The  only  question  involved  in  the  case  is:  Was  Mrs. 
Getchell,  at  the  time  of  her  death,  a  resident'  of  Antelope 
or  Cuming  county?  The  evidence  is  undisputed.  It 
shows  that  some  time  in  1906  the  defendant  and  his  wife 
removed  from  Neligh,  in  Antelope  county,  to  Wisner,  in 
Cuming  county,  where  a  home  was  purchased,  in  which 
they  resided  until  about  January  4,  1910,  at  which  time 
they  sold  the  property  and  gave  possession  of  the  same 
to  the  purchaser,  except  as  to  one  room  in  which  they 
stored  their  furniture,  under  an  arrangement  that  they 
might  keep  it  there  until  they  decided  upon  a  new  loca- 
tion. They  then  went  to  reside,  temporarily,  with  a 
daughter  in  Wisner.  Some  time  during  the  same  month 
defendant  went  to  Neligh,  in  Antelope  county,  and  while 
there  rented  a  house  for  the  purpose  of  removing  to  that 
city.  At  the  time  he  rented  the  house  it  was  occupied 
by  another  tenant  whose  tenancy  would  not  expire  until 
March  1.  He  made  arrangements  with  this  tenant  for 
immediate  possession  of  one  room,  in  which  to  store  the 
furniture  which  he  then  had  stored  in  his  old  home  in 
Wisner,  until  he  should  receive  possession  of  the  entire 
house  on  the  date  named.  While  defendant  was  at  Neligh, 
or  immediately  upon  his  return  to  Wisner,  Mrs.  Getchell 
was  taken  ill,  and  on  February  14  she  died.  On  March  1 
defendant  obtained  possession  of  the  house  in  Neligh, 
which  he  had  rented  in  January,  and  moved  his  furniture 
from  Wisner  thereto.  In  April  he  applied  to  the  county 
court  of  Antelope  county  for  letters  of  administration  on 
his  wife's  estate.  His  petition  was  granted,  and  by  sub- 
sequent proceedings,  the  regularity  of  all  of  which  is 
not  disputed,  the  estate  was  fully  settled  and  the  admin- 
istrator discharged* 
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We  think  the  evidence  shows  that  when  defendant  sold 
his  home  in  Wisner  he  did  so  for  the  purpose  and  with 
the  intention  of  removing  from  Cuming  county,  and  that 
when  he  rented  the  house  in  Neligh  it  was  with  the  in- 
tention of  making  that  his  home.  In  accordance  with 
that  intention  he  arranged  for  the  immediate  possession 
of  one  of  the  rooms,  and  for  possession  of  the  entire  house 
on  March  1.  He  subsequently  carried  that  intention  into 
effect  by  moving  into  the  house  he  had  rented  in  Neligh, 
at  the  appointed  time.  He  thereby  changed  his  residence 
from  Wisner,  in  Cuming  county,  to  Neligh,  in  Antelope 
county.  The  final  act  of  removing  his  furniture  from 
Cuming  to  Antelope  county  was  simply  one  of  the  parts 
of  a  single  transaction.  It  completed  the  intended  re- 
moval, and  related  back  to  the  time  when  he  rented  the 
home  in  Neligh,  with  the  intention  of  removing  thereto. 
That  in  making  this  arrangement  for  the  transfer  of  his 
residence  he  was  acting  for  himself  and  the  decedent  is 
clear.  That  he  acted  in  good  faith  in  administering  the 
estate  in  Antelope  county  is  also  clear.  In  the  light  of 
these  facts,  the  county  court  of  Antelope  county  was  the 
proper  court  in  which  to  administer  the  estate  of  his  de- 
ceased wafe.  The  fact  that,  on  account  of  her  illness,  he 
did  not  immediately  remove  the  furniture  from  the  room 
in  which  it  was  stored  in  Cuming  county  to  the  room  in 
his  new  home  which  he  had  rented  in  Antelope  county  is 
immaterial,  as  it  clearly  appears  from  the  evidence  that 
this  delay  was  not  occasioned  by  any  doubt  as  to  the  ulti- 
mate removal  to  Neligh,  but  was  caused  solely  by  his 
wife's  illness. 

The  judgment  of  the  district  court  is  reversed  and  the 
petition  for  letters  of  administration  in  Cuming  county 
dismissed. 

Reversed  and  dismissed. 


Letton  and  Rose^  JJ.,  not  sitting. 
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Sedgwick,  J.,  concurring. 

Some  weeks  before  the  death  of  his  wife,  Melvin  Getchell 
sold  the  house  where  they  were  living  in  Cuming  county, 
and  himself  and  wife  gave  possession  thereof  to  the 
purchaser,  reserving  one  room  in  which  they  stored  their 
furniture.  He  then  went  to  Neligh,  in  Antelope  county, 
and  rented  a  house  of  which  he  could  not  get  complete 
possession  for  a  few  weeks,  but  took  possession  of  a 
room  therein.  While  these  negotiations  were  pending, 
and  on  the  14th  day  of  February,  Mrs.  Getchell  died  in 
Cuming  county,  A  few  days  later  Mr.  Getchell  removed 
his  furniture  to  the  house  he  had  rented  in  Neligh  and 
continued  to  reside  in  that  county.  These  circumstances, 
as  appears  from  the  opinion  and  the  dissenting  opinion, 
presented  a  nice  question  of  law  as  to  at  what  point  of 
time  Mr.  Getchell  changed  his  residence  from  Cuming 
county  to  Antelope  county.  He  might  well  have  been  in 
doubt  as  to  which  was  the  proper  county  in  which  to 
settle  the  estate  of  Mrs.  Getchell.  He  concluded  that 
he  should  apply  for  settlement  of  the  estate  in  Antelope 
county  where  he  was  living.  All  parties  interested  might 
well  have  taken  notice  that  this  would  probably  be  his 
conclusion.  No  objection  was  made,  and  the  estate  was 
duly  settled  by  the  court  of  that  county.  Four  years 
later  application  was  made  by  a  son  of  Mrs.  Getchell  to 
the  court  of  Cuming  county  to  settle  Mrs.  GetchelPs 
estate,  ignoring  the  proceedings  in  Antelope  county.  Over 
the  objections  of  Mr.  Getchell,  that  court  proceeded  with 
the  matter,  and,  upon  appeal  to  the  district  court  of  that 
county,  the  action  of  the  probate  court  was  sustained. 

Of  course,  the  jurisdiction  of  the  probate  court  of 
Antelope  county  depended  upon  the  legal  residence  of 
Mrs.  Getchell  being  in  that  county,  and  that  depended 
upon  the  question  of  fact  as  to  whether  Mr.  Getchell 
had  changed  his  legal  residence  before  the  death  of  Mrs. 
Getchell.  This  question  was  necessarily  submitted  to 
the  county  court  of  Antelope  county,  and  that  court 
found  the  fact  to  be  that  Mr.  Getchell  had  changed  his 
residence  to  that  county  before  Mrs.  Getchell's  death. 
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The  son  might  anticipate  that  some  action  would  be 
taken  to  settle  the  estate  within  four  years  after  Mrs. 
GetchelPs  decease.  The  facts  determining  jurisdiction 
must  have  been  litigated  in  that  proceeding.  After  al- 
lowing the  expense  of  the  first  proceeding  to  be  incurred, 
and  waiting  for  four  years,  the  son  should  not  now,  in 
this  collateral  way,  be  allowed  to  retry  the  facts  upon 
which  jurisdiction  depends.  I  concur  in  reversing  the 
judgment  of  the  district  court. 

MoRRissBT,  C.  J.,  dissenting. 

Melvin  Getchell  and  his  wife  had  been  residents  of 
Cuming  county  for  a  number  of  years.  February  14, 
1910,  Mrs.  Getchell  died  in  that  county.  Getchell,  the 
husband,  claims  that  in  January  preceding  the  death  of 
his  wife  he  went  to  the  city  of  Neligh,  in  Antelope  county, 
and  leased  a  house  which  was  then  occupied  by  another 
family.  He  says  he  was  unable  to  secure  possession  at 
once,  but  that  an  arrangement  was  made  whereby  he 
might  ship  his  furniture  and  store  it  in  a  couple  of  rooms 
in  this  house,  but  he  admits  that  the  furniture  was  not 
shipped,  and  that  he  did  nothing  further  than  this  toward 
establishing  a  residence  in  Antelope  county  until  after 
the  death  of  his  wife.  At  the  time  of  her  death  the 
furniture  was  still  in  Cuming  county.  Getchell  took  out 
letters  of  administration  in  Antelope  county,  alleging  that 
his  wife  died  a  citizen  of  that  county.  Later,  one  of  her 
heirs  applied  for  letters  in  Cuming  county.  These  letters 
were  granted  over  GetchelPs  objections,  and  he  took  an 
appeal  to  the  district  court.  His  objections  were  over- 
ruled, and  he  brings  the  case  here. 

The  majority  opinion  reverses  the  judgment  of  the 
district  court,  and,  in  effect,  holds  that,  although  Mrs. 
Getchell  had  done  nothing  during  her  lifetime  to  transfer 
her  residence  from  Cuming  county  io  Antelope  county, 
the  mere  intention  on  the  part  of  the  husband  to  change 
the  family  residence  is  sufficient  to  change  the  residence 
of  the  wife.  Under  such  a  holding  a  married  woman  may 
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never  know  th^  place  of  her  domicile.  Being  unable  to 
know  what  her  husband  has  in  mind,  she  will  be  unable 
to  say  that  he  has  not  formed  the  intention  to  remove 
the  family  to  some  distant  place.  It  seems  to  me  that 
the  judgment  of  the  district  court  is  clearly  right.  This 
woman  had  no  residence  in  Antelope  county,  could  not 
have  been  found  there,  was  not  there,  died  before  her 
husband  went  there  to  live,  and  the  judgment  of  the 
district  court  ought  to  be  affirmed. 


Howard  Wiseman,  appellee,   v.   Carteb   White  Lead 

Company^    appellant. 

Filed  Decembeb  19,  1916.    No.  19039. 

1.  Master  and  Senrant:  Dangerous  Emplotment:  Duty  of  Masteb. 
Where  a  master  employs  a  servant  to  work  in  a  room  in  which  the 
air  is  impregnated  with  poisonous  dust  and  fumes,  which,  when 
inhaled,  are  liable  to  result  in  permanent  or  serious  impairment  of 
health,  it  is  the  duty  of  the  master  to  fully  caution  the  servant  as 
to  such  danger  and  advise  him  as  to  the  serious  consequences  that 
may  result  therefrom;  and  this  duty  is  not  fully  performed  by 
merely  furnishing  the  servant  an  appliance  to  be  worn  over  the 
mouth  and  nose  for  the  purpose  of  preventing  or  minimizing  such 
danger,  without  instruction  as  to  the  danger  of  failure  to  con- 
stantly wear  the  same.  Nor  will  the  master  be  excused  from  the 
performance  of  such  duty  by  the  fact  that  the  servant  may  have 
some  degree  of  knowledge  of  the  dangerous  character  of  the  em- 
ployment, but  does  not  understand  or  fully  appreciate  its  nature  or 
extent,  or  the  serious  consequences  liable  to  result  therefrom. 

2.  Evidence  referred  to  in  the  opinion  examined,  and  held  sufficient 
to  sustain  the  verdict. 

3.  Instructions  referred  to  in  the  opinion  examined,  and  held  free 
from  error. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.     Affirmed, 

Montgomery,  Hall  &  Young,  for  appellant. 

Ourley  &  Fitch,  contra. 
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FAWCETT,    J. 

From  a  judgment  of  the  district  court  for  Douglas 
county,  in  favor  of  plaintiff,  in  an  action  for  personal 
injuries,   defendant   appeals. 

The  petition  alleges  that  plaintiff  commenced  work 
as  a  laborer  in  defendant's  plant  at  East  Omaha,  June 
24,  1913;  that,  in  the  process  of  manufacturing  white 
lead,  poisonous  dust  permeates  the  air,  making  work 
dangerous  for  those  working  therein,  but  plaintiff  was 
not  aware  of  such  danger,  and  was  not  informed  there- 
of by  defendant;  that  plaintiff  was  poisoned  by  the 
lead  fumes,  and  contracted  plumbism,  which  caused 
him  to  become  permanently  sick,  and  to  suffer  pains 
incapacitating  him  for  work,  all  to  his  damage  in  the 
sum  of  f  10,000.  The  answer  denies  all  allegations  in 
the  petition,  and  alleges  that,  if  plaintiff  suffered  injuries 
from  his  work,  the  same  were  caused  by  his  failure  to 
exercise  ordinary  care  for  his  own  safety,  his  failure 
to  properly  wear  and  use  the  appliances  furnished  by 
defendant  to  prevent  the  inhalation  of  poisonous  dust 
and  fumes,  and  in  failing  to  observe  the  instructions  and 
rules  of  the  defendant  for  the  safeguarding  of  his 
health,  and  that  his  injuries,  if  any,  are  and  were  owing 
to  his  own  carelessness  and  negligence;  that  plaintiff  was 
informed  of  all  dangers  and  risks  of  the  work,  and  that 
these  were  obvious  and  known  to  him;  that  he  therefore 
assumed  all  risk  while  engaged  in  the  work;  that  the 
appliances  furnished  him  were  those  in  general  use 
in  lead  factories,  and  were  fit  and  proper  to  conserve 
his  health  if  he  had  exercised  due  care  for  his  own 
safety.  The  reply  was  a  general  denial.  The  jury 
returned  a  verdict  in  favor  of  plaintiff  for  |2,500,  upon 
which  judgment  was  entered. 

The  errors  assigned   are:    (1)    That  the   court   erred 
in  refusing  at  the  close  of  the  evidence  to  direct  a  ver- 
dict  for    the   defendant,    as   such    evidence    shows    that 
plaintiff  assumed  all  risk  of  injury  from  lead  poisoning 
'mIo  working  in  defendant's  factory;  (2)  that  the  court 
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erred  in  giving  instruction  No.  4;  and  (3)  that  the 
court  erred  in  its  assumption  in  instruction  No.  2  that 
there  was  any  evidence  whatever  "that  the  defendant 
had  knowledge  or  notice  that  the  plaintiflf  was  inex- 
perienced in  such  work  and  did  not  know  and  appreciate 
the  dangers  thereof,  if  such  dangers  existed." 

1.  The  evidence  shows  that  plaintiflf  had  formerly 
worked  on  a  farm.  On  leaving  the  farm  he  obtained 
employment  in  the  city  of  Omaha  as  a  teamster.  Later 
he  obtained  employment  with  the  defendant  His  firsl 
work  was  unloading  coal  for  the  company  in  the  company 
yards.  Hfe  then  worked  at  handling  pig  lead  bars,  and 
a  few  days  later  was  set  to  work  in  the  blow  room 
of  the  factory,  firing  a  kettle  where  lead  was  boiled 
and  blown.  In  this  room  the  air  was  at  all  times 
more  or  less  poisoned  with  lead  fumes  and  dust.  As 
to  his  employment  in  the  blow  room,  he  testified,  sub- 
stantially, that  one  of  the  men  employed  in  that  room 
quit  work,  and  that  in  a  conversation  with  the  foreman 
who  hired  him  "he  asked  me  if  I  could  handle  that 
upstairs.  I  told  him  I  didn't  know;  I  never  tried  it; 
knew  nothing  of  it.  He  says,  ^You  go  up  there  in  the 
morning.  Go  up  this  evening  and  put  in  the  shingle 
so  the  night  man'  would  build  me  a  fire  for  the  next 
day."  He  says  he  went  up  and  put  in  the  shingle  as 
directed,  and  the  next  morning  went  to  work  in  the  blow 
room.  When  asked  to  descril)e  the  apparatus  with 
which  he  worked,  he  answered:  "A.  Well,  it  is  a  kettle. 
The  lead  comes  up  on  the  carrier  and  is  dumped  into 
the  kettle,  and  we  have  got  to  keep  it  so  hot — the  differ- 
ence in  the  lead;  some  you  will  keep  700  degrees,  and 
as  high  as  900,  950.  You  have  a  thermometer  to  go  by. 
•  *  *  Q.  Describe  the  apparatus  you  call  kettle 
a  little  more  fully.  A.  Well,  it  is  a  large  kettle.  I 
don't  know  just  what  size  it  is.  It  stands  up  on  a — 
well,  kind  of  a  foundation,  and  there  is  a  nozzle  in 
it  goes  into  the  tank,  when  the  lead  is  hot  it  goes  out 
that.    You  have  a  plug.  You  plug  that  up  when  you  stop. 
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and  when  you  pull  the  plug  it  goes  out  in  there.  It 
is  Wowed  with  100  pounds  by  something.  It  is  blowed 
into  the  tank,  ^nd  you  have  three .  steps,  a  stairway  of 
three  steps  you  get  up  on  to  skim  the  dross  off  the 
kettle.  You  have  got  to  keep  the  dross  skimmed  from 
the  kettle."  He  testified  that  the  kettle  stands  "better 
than  waist  high  when  you  are  on  the  floor  by  it  there." 
He  further  testified  that,  before  going  to  work  in  the 
blow  room,  he  did  not  know  anything  about  the  dis- 
ease called  "plumbism"  or  lead  poisoning,  and  that 
no  one  at  the  plant  said  anything  to  him,  before  he 
went  at  that  work,  about  such  a  disease;  that  no  one 
said  anything  to  him  about  any  danger  connected 
with  the  work  or  contracting  the  poison.  This  testi- 
mony is  controverted  by  the  testimony  of  the  foreman. 
The  evidence  further  shows  that  the  men  engage^  in  that 
work  were  furnished  with  respirators,  or  "muzzles" 
as  some  of  the  witnesses  called  them.  This  appliance  was 
worn  over  the  mouth  as  a  protection,  defendant  in- 
sists, against  the  inhalation  of  lead  dust.  Plaintiff 
testified  that  he  knew  it  was  dusty  and  dirty  in  the 
blow  room,  but  did  not  think  there  was  any  danger 
from  breathing  the  lead  dust.  There  is  some  evidence 
that  on  two  or  three  occasions  he  was  seen  without  the 
respirator  on,  and  was  warned  to  put  it  on.  His  testi- 
mony is  that  he  wore  it  at  all  times  except  when  he 
went  to  a  window  for  fresh  air.  These  were  all  ques- 
tions for  the  jury.  Without  recounting  the  testimony 
further,  we  cannot  say  that  the  trial  court  erred  in 
holding  it  sufficient  to  warrant  the  jury  in  finding  that 
plaintiff  was  set  to  work  in  the  blow  room  under  these 
dangerous  conditions  without  sufficient  warning  or 
instruction  from  the  defendant  as  to  the  latent  dan- 
ger, incident  to  his  employment,  viz.,  the  danger  of 
lead  dust  or  fumes  causing  the  very  serious  disease 
which  he  subsequently  contracted. 

2.    The   complaint   of   instruction    No.   4,    covered    by 
the  second  assignment,  is  that  there  was  no  evidence 
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that  defendant  knew  plaintiff  to  be  inexperienced  in 
such  work,  and  that  it  was  error  to  give  an  instruction 
which  implies  that  there  is  evidence  fjrom  which  the 
jury  may  find  a  fact  of  which  there  is  no  evidence 
before  them.  We  think  the  evidence  which  we  have 
outlined  under  the  first  assignment,  as  to  what  plain- 
tiff said  to  the  foreman  when  he  was  told  to  commence 
work  in  the  blow  room,  is  a  mifllcient  answer  to  this 
complaint  of  instruction  No.  4.  In  the  light  of  that 
testimony,  we  do  not  think  it  can  be  held  that  "there 
was  no  evidence  that  defendant  knew  plaintiff  to  be 
inexperienced  in  such  work." 

3.  The  complaint  under  the  third  assignment  is 
that  the  court  erred  in  its  assumption  in  instruction 
No,  2  that  there  was  any  evidence  "that  the  defendant 
had  knowledge  or  notice  that  the  plaintiff  was  inex- 
perienced in  such  work  and  did  not  know  and  appre- 
ciate the  dangers  thereof,  if  such  dangers  existed." 
Regardless  of  whether  or  not  this  would  constitute  a 
defense,  it  involves  •  the  consideration  of  conflicting 
evidence,  which  we  feel  constrained  to  hold  is  disposed 
of  by  the  finding  of  the  jury.  It  must  be  conceded  that 
plaintiff  knew  that  the  conditions  existing  in  the  blow 
room  were  unusual.  The  fact  that  the  men  were  wearing 
respirators,  and  that  he  also  wore  one,  was  suflScient 
to  advise  him  of  that  fact,  but,  if  his  testimony  is  to  be 
believed,  he  did  not  thereby  know  or  realize  that  the 
inhalation  of  the  lead  fumes  or  dust  would  render  him 
liable  to  contract  the  serious  disease  with  which  he 
was  subsequently  afflicted,  and  which  the  evidence 
shows  he  was  liable  to  contract  if  he  did  not  make  a 
proper  use  of  the  appliances  furnished.  Under  the 
authorities  cited  by  appellee,  plaintiff  was  not  required 
to  show  entire  ignorance  of  the  danger  to  which  he  was 
exposed.  He  was  entitled  to  a  verdict  and  judgment  if 
he  satisfied  the  jury  that  he  had  some  degree  of  knowl- 
edge of  the  dangerous  character  of  the  employment, 
but  did  not  understand  or  appreciate  its  full  nature  or 
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extent.  As  said  by  the  supreme  court  of  California, 
in  Pigeon  v.  Fuller,  156  Cal.  691 :  *^He  may,  for  example, 
have  observed  that  the  melted  pig  lead  gave  off  fumes, 
and  that  dust  arose  from  the  white  lead  in  the  process 
of  manufacture,  and  that  this  involved  the  possibility 
of  some  degree  of  discomfort  or  injury,  without  realiz- 
ing or  understanding  that  the  very  serious  disorders 
from  which  he  claims  to  be  suffering  were  a  probable 
consequence.  In  the  face  of  appellant's  contention, 
strongly  urged  even  on  appeal,  that  there  is  no  danger 
in  the  employment  in  question,  it  can  hardly  be  claimed 
that  the  plaintiff  must,  as  matter  of  law,  be  held  to  have 
known  that  the  inhalation  of  the  fumes  and  dust  had 
a  tendency  to  produce  lead  poisoning,  with  its  accom- 
paniment of  loss  of  teeth,  paralysis  and  derangement 
of  the  digestive  organs.  This  is  not  a  fact  of  universal 
knowledge,  nor  was  it  necessarily  apparent  to  one  em- 
ployed, even  for  a  long  time,  in  defendant's  works.  The 
risks  assumed  by  a  servant  are  only  the  ordinary  risks 
of  the  employment.  He  does  not  assume  the  risk  of 
'  bidden  dangers  which  are,  to  the  knowledge  of  the 
master,  not  apparent  to  him.  (Citing  cases.)  There 
was  ample  evidence  to  warrant  a  finding  that  plaintiff, 
by  reason  of  his  prior  experience,  knew  that  some  risk 
attached  to  work  in  a  wiiite-lead  factory,  but  that,  until 
he  was  suddenly  stricken  down,  he  had  no  conception 
of  the  real  character  or  extent  of  the  danger  which  he 
incurred."  This  discussion  by  the  California  court 
so  aptly  fits  the  case  under  consideration  here  that  we 
deem  further  discussion  unnecessarv. 

Finding  no  reversible  error  in  the   record,  the  judg- 
ment of  the  district  court  is 

Affibmed. 
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Martha   Van   Dorn,   appellee,   v.    Willard   Kimball, 

appellant. 

Filed  Decembeb  19,  1916.    No.  18837. 

1.  Falfle  Imprisonment:  Belief  in  Guilt:  Question  fob  Jubt.  In  an 
action  for  false  imprisonment,  if  it  appears  that  the  defendant 
was  instrumental  in  causing  the  arrest  of  the  plaintiff  upon  a  charge 
of  felony,  and  that  the  plaintiff  was  not  in  fact  guilty  of  the  of- 
fense charged,  it  becomes  an  important  question  to  be  submitted 
to  the  Jury,  if  the  evidence  is  conflicting,  whether  the  defendant 
had  sufficient  reason  to  believe  and  did  believe  that  the  plaintiff 
was  guilty. 

2.   :  Resfonsibilitt  fob  Abbest:  Question  fob  Jubt.    In  such 

case,  if  the  officer  who  made  the  arrest  in  the  presence  of  the 
defendant  made  a  personal  investigation  of  the  fact  as  to  plaintiff's 
guilt,  and  then  communicated  with  his  superiors  before  making 
the  arrest,  and  the  evidence  is  conflicting  as  to  whether  the  ar- 
rest was  made  wholly  upon  the  officer's  responsibility  or  was 
caused  by  the  defendant,  it  is  proper  to  submit  that  question  to  the 
Jury  with  proper  instructions. 

3.  :  Damages:  Question  fob  Jubt.    In  such  case,  the  question 

of  the  effect  of  such  arrest  upon  the  health  or  bodily  condition  of 
the  person  arrested  is  for  the  jury  upon  conflicting  evidence,  and 
their  finding  will  not  be  disturbed  upon  appeal,  except  so  far 
as  the  damages  allowed,  or  some  part  thereof,  are  clearly  unsup- 
ported by  the  evidence. 

4.   :    :    Evidence:    Htpothetical  Questions.     The  t&ct 

that  the  arrest  might  cause  the  injury  to  plaintiff's  health  com- 
plained of  is  not  conclusive  that  it  did  so;  but  it  is  important 
to  know  whether  the  arrest  and  the  mental  strain  and  worry 
caused  thereby  could  under  ordinary  circumstances  occasion  the 
troubles  which  the  plaintiff  afterwards  suffered,  if  there  was  other 
competent  evidence  tending  to  prove  that,  as  a  matter  of  fact, 
the  physical  troubles  of  the  plaintiff  were  caused  by  the  arrest  and 
its  accompanying  circumstances.  The  use  of  the  word  "might" 
in  a  hypothetical  question  to  a  medical  expert  is  not  to  be  approved; 
but  it  would  not  of  itself  be  considered  so  prejudicial  as  to  require 
a  reversal. 

5.  Trial:  Refusal  of  Instbuction.  The  Judgment  of  the  trial  court 
will  not  be  reversed  because  of  refusing  a  requested  instruction 
which  assumes  the  existence  of  a  material  fact  upon  which  the 
evidence  is  conflicting. 
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6.  :  Instructions:  Necessity  of  Request.    Nor  because  it  ap- 

pers  that  a  more  detailed  instruction  might  have  been  given  upon 
the  question  of  the  responsibility  of  the  defendant  for  some  of  the 
matters  complained  of,  when  no  further  instruction  was  requested 
by  the  defendant  which  would  have  been  suitable  under  the  cir- 
cumstances. 

7.  InstractioiiB  complained  of  are  found  not  to  be  so  inconsistent  as 
to  require  a  reversal. 

8.  Evidence:  Hypothetical  Questions.  If  the  evidence  is  conflicting 
as  to  a  material  matter,  the  hypothetical  question  asked  the  expert 
witness  is  not  objectional  because  It  recites  such  matter  as  a 
basis  for  his  opinion.  It  is  for  the  jury  to  determine  whether  such 
an  hypothesis  is  warranted  by  the  evidence. 

9.  Txial:  Damages:  Prejudice.  The  fact  that  the  Jury  errs  in  its  judg- 
ment of  the  amount  of  plaintiff's  damages  is  not  such  conclusive 
evidence  of  prejudice  as  to  admit  of  no  other  conclusion. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed  on  condition. 

Burkett,  Wilson  d  Brown  and  Ralph  P.  Wilson,  for 
appellant. 

Claude  8.  Wilson  and  Homer  L.  Kyle^  contra. 

Sedgwick,  J. 

The  defendant  complained  to  the  police  officers  that 
this  plaintiff  had  in  her  possession  some  property  in 
which  the  defendant  was  interested,  and  a  policeman  was 
sent  with  the  defendant  to  search  for  the  property.  They 
went  to  the  house  where  the  plaintiff  was  living,  and 
there  found  some  property  that  did  not  belong  to  the 
plaintiff  and  in  which  the  defendant  was  interested, 
and  the  police  officer  required  the  plaintiff  to  accom- 
pany him  to  the  station,  which  she  did,  and  remained 
there  for  some  time,  and  was  allowed  to  go  upon  her 
promise  to  return  the  next  morning.  She  returned 
the  next  morning,  and  'after  some  examination  was 
allowed  to  go  home,  with  the  statement  by  the  officer 
that  she  need  not  return  until  she  was  called  for.  She 
began   this   action    in   the   district   court   for   Lancaster 
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county  against  the  defendant  to  recover  damages  for 
an  alleged  false  arrest.  On  the  trial  the  jury  found 
a  verdict  in  her  favor  for  ^10,000  damages.  The  trial 
court  required  her  to  remit  one-half  thereof,  which 
she  did,  and  judgment  was  entered  in  her  favor  for 
?5,000,  from  which  the  defendant  has  appealed. 

The  plaintiff  was  conducting  a  rooming  house,  called 
in  the  record  the  *^Q  street  house,"  and  was  or  had 
been  interested  in  another  rooming  house  called  the 
"R  street  house,"  which  was  under  the  direct  manage- 
ment of  a  Miss  Shockey.  In  this  house  the  bed  linen 
and  some  of  the  furniture  and  other  articles  were  the 
property  of  Miss  Shockey  and  were  also  leased  by  the 
defendant.  Miss  Shockey  informed  the  defendant  that 
some  of  her  property  in  the  R  street  house,  consisting 
mostly  of  bed  furnishings,  had  disappeared,  and  that 
she  believed  the  plaintiff  had  taken  them  and  had  them 
in  her  Q  street  house  where  she  lived.  Upon  this  in- 
formation, and  perhaps  other  facts  within  his  knowledge, 
the  defendant  complained  to  the  police  officers.  The 
officers  testified  that  the  defendant  suggested  th«it  the 
plaintiff  should  be  arrested,  and  that  they  informed  the 
defendant  that  they  would  not  arrest  the  plaintiff  upon 
the  information  given  them  by  the  defendant  without 
a  complaint  and  warrant.  The  officers  suggested  that 
they  would  send  a  policeman  with  the  defendant  and, 
unless  the  plaintiff  objected  to  their  searching  her  house, 
they  might  make  such  search  for  the  missing  articles. 
Thereupon  the  next  day  a  policeman,  Mr.  Sides,  was 
sent  to  the  defendant's  place  of  business,  and  he  and 
defendant,  taking  with  them  Miss  Shockey  to  identify  the 
articles  if  found,  went  to  the  plaintiff's  residence,  and, 
she  making  no  objection,  they  made  a  search  of  the  house 
and  found  a  considerable  quantity  of  bed  linen  and  other 
articles  which  they  identified,  and  were  conceded  by 
the  plaintiff,  to  be  the  property  of  Miss  Shockey,  in 
which  the  defendant  was  interested.  The  value  of 
these   articles    so    identified    is   variously    estimated    by 
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the  defendant's  witnesses  at  from  f50  to  |100.  Ac- 
cording to  the  plaintiff's  evidence,  the  value  is  very 
much  less.  The  plaintiff,  through  some  contract  be- 
tween herself  and  the  defendant,  was  or  had  been  inter- 
ested in  the  management  of  the  R  street  rooming  house, 
and  the  employees  of  the  laundry  where  the  washing  for 
these  two  rooming  houses  was  done  testified  that  they  sup- 
posed that  the  furnishings  for  both  houses  belonged 
to  the  plaintiff,  and  that  it  was  immaterial  to  which 
house  they  were  returned,  and  that  articles  were  fre- 
quently received  by  them  from  one  of  the  houses  and 
returned  to  the  other  house.  The  plaintiff  testified 
that  she  did  not  have  the  immediate  care  of  the  rooms 
and  bedding  in  her  house,  that  she  had  a  housekeeper 
and  help  to  attend  to  these  matters,  and  that  she  was 
not  aware  that  the  articles  had  been  so  exchanged;  and 
the  evidence  shows  that  at  least  some  of  the  articles  of 
the  plaintiff,  that  were  taken  from  the  house  that  she 
occupied,  were  found  immediately  after  she  was  arrested 
in  the  R  street  house  where  Miss  Shockey  resided. 

The  evidence  wholly  fails  to  prove  that  the  plaintiff 
had  committed  any  crime  requiring  her  arrest  and 
punishment.  In  this  condition  of  the  evidence,  some 
of  the  important  questions  for  the  jury  were  whether  the 
defendant,  when  he  complained  to  the  police  ofldcers, 
had  sufficient  reason  to  believe  and  did  believe  that 
the  property  belonging  to  Miss  Shockey,  in  which  he 
was  interested,  had  been  purposely  taken  by  the  plain- 
tiff into  her  possession  with  the  intention  to  feloniously 
convert  it  to  the  plaintiff's  own  use,  and  whether, 
acting  upon  that  belief,  he  went  to  the  plaintiff's 
residence  with  the  police  officer  for  the  jjurpose  of 
ascertaining  the  facts. 

The  defendant  first  appealed  to  the  chief  of  police 
and  requested  that  the  plaintiff  be  arrested  for  the 
offense  which  he  appears  to  have  stated  that  she  had 
committed.  The  police  officer  refused  to  arrest  the 
plaintiff  without  a  complaint  and  warrant,  and  the  de- 
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fendant  declined  to  make  a  complaint.  Afterwards  the 
chief  of  police  decided  to  send  an  officer  with  the  de- 
fendant to  make  investigations,  and  the  officer,  with  the 
help  of  the  defendant  and  Miss  Shockey,  made  investi- 
gation, and  thereupon  the  police  officer  called  up  the 
police  headquarters  by  telephone,  and  after  this  con- 
versation over  the  telephone  the  officer  announced  that 
the  plaintiff  would  be  arrested.  One  of  the  important 
questions  of  the  case  was  whether  the  officer  determined 
upon  this  arrest  from  what  he  had  himself  observed 
and  instructions  from  headquarters  independently  of 
any  wrongful  act  on  the  part  of  the  defendant,  or 
whether  the  arrest  was  brought  about  by  the  un- 
justified statements  of  the  defendant.  The  evidence 
is  not  conclusive  upon  this  point,  but  is  of  such  a 
nature  as  to  require  it  to  be  submitted  to  the  jury. 

There  is  some  language  in  the  petition  that  might 
lead  one  to  think  that  the  plaintiff  was  seeking  to 
recover  for  slander  for  false  statements  made  in  regard 
to  her  character,  but  that  question  was  entirely  elimi- 
nated by  the  court.  The  case  was  submitted  to  the 
jury  entirely  upon  the  theory  that  the  action  was  for 
unlawful  arrest  and  imprisonment,  and  the  jury  by 
instruction  were  not  allowed  to  consider  any  damages 
except  those  resulting  directly  from  the  arrest  and  im- 
prisonment. 

The  defendant  insists  that  the  court  erred  in  allowing 
answers  to  a  hypothetical  question.  Dr.  Walker  had  testi- 
fied to  the  physical  condition  of  the  plaintiff,  showing 
that  the  plaintiff  had  suffered  considerably  physically, 
and  was  then  asked  this  question :  "Assuming  that  prior 
to  June  12  of  that  same  year,  five  days  prior  to  your  ex- 
amination of  her,  Mrs.  Van  Dorn  was  a  strong,  well 
woman,  and  assuming  between  the  12th  day  of  June  of 
that  year  and  the  17th  day,  when  you  examined  her,  that 
she  had  undergone  a  severe  mental  strain  by  being  arrested 
and  confined  in  the  police  station  of  the  city,  state 
whether  or  not,  under  those  conditions  of  mental  worry 


J 


Vol.  100]  SEPTEMBER  TERM,  1916.  595 


Van  Dom  v.  Kimball. 


and  strain,  that  might  be  the  controlling  feature  of 
this  trouble?"  The  defendant  objected  to  this  question  prin- 
cipally on  the  ground  that  it  was  too  indefinite ;  that  it  re- 
cites that  the  plain tiif  "suffered  a  severe  mental  strain." 
The  question  was  amended  on  the  suggestion  of  the  court 
by  adding,  "That  she  was  confined  in  the  police  station, 
although  not  placed  in  a  cell  and  not  taken  in  the  patrol 
wagon,  but  by  an  officer  accompanying  her  through  the 
streets  of  the  city  of  Lincoln,"  and  "I  will  also  add, 
no  handcuffs  being  placed  on  the  prisoner,  nor  her  body 
not  touched  except  by  the  officer  who  assisted  her  at 
times  when  she  appeared  weak  and  needing  his  assist- 
ance," and  "now,  assuming  this  state  of  facts,  what  in 
your  opinion,  or  what  would  you  say  in  your  opinion 
whether  that  might  be  the  controlling  features  that 
caused  the  condition  in  which  you  found  her  on  the 
17th  day  of  June,  1912?"  The  objection  to  the  question 
was  overruled,  and  the  witness  answered,  "Well,  it 
might." 

The  principal  objection  to  this  question  discussed 
in  the  brief  is  that  it  required  the  witness  to  answer 
whether  the  aiTest  complained  of  might  have  caused 
the  physical  condition  which,  the  witness  saw.  Of 
course,  the  fact  that  the  arrest  might  have  caused  that 
condition  would  not  be  at  all  conclusive.  The  question 
for  the  jury  is  whether  it  in  fact  did  cause  it ;  but  it 
is  important  to  know  whether  the  arrest  and  the  mental 
strain  and  worry  caused  thereby  could  under  ordinary 
circumstances  occasion  the  troubles  •  which  the  plaintiff 
afterwards  suffered,  if  there  was  other  competent  evi- 
dence tending  to  prove  that  as  a  matter  of  fact  the 
physical  troubles  of  the  plaintiff  were  caused  by  the 
arrest  and  its  accompanying  circumstances.  The  form 
of  the  question  in  this  respect  is  not  to  be  approved, 
but  it  would  not  ordinarily  of  itself  be  considered  nec- 
essarily so  prejudicial  as  to  require  a  reversal. 

The  defendant  assumes  that  the  only  evidence  in  the 
vopord    tending    to    show   that   the   plaintiff's   condition 
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as  found  by  the  physician  was  the  result  of  the  arrest 
was  this  evidence  of  Dr.  Walker's  that  such  arrest 
might  have  caused  the  condition.  Of  course,  as  already 
observed,  such  evidence  of  itself  would  not  be  sufficient; 
but  it  appears  from  the  evidence  of  the  police  officer 
and  others  there,  without  contradiction,  that,  when 
the  officer  first  informed  the  plaintiff  that  she  would 
have  to  go  to  the  police  station,  the  plaintiff  fainted 
and  fell  to  the  floor  and  remained  unconscious  for 
several  minutes.  The  evidence  also  shows  that  before 
the  arrest  the  plaintiff  uniformly  enjoyed  good  health, 
and  that  from  the  time  of  the  arrest  for  several  weeks 
she  was  in  the  condition  described  by  the  physician. 
While  the  evidence  is  not  conclusive  that  this  condition 
of  the  plaintiff  was  caused  by  the  arrest,  it  was  sufficient 
to  require  that  question  to  be  submitted  to  the  jury. 

The  defendant  complains  of  various  instructions  given 
by  the  court,  and  also  of  the  refusal  to  give  instructions 
requested  by  the  defendant.  The  court  instructed  the 
jury:  "If  you  should  find  from  the  evidence  and  under 
these  instructions  that  the  defendant  did  cause  the  arrest 
of  the  plaintiff,  he  would  be  liable  for  only  such  damages 
as  resulted  directly  from  such  arrest,  and  would  not 
be  liable  for  damages  that  were  not  the  usual  or  ordi- 
nary result  of  such  an  arrest,  nor  for  such  damages 
as  could  not  have  been  anticipated  by  the  defendant." 
There  was  some  evidence  tending  to  show  that  the  plain- 
tiff, after  she  was  arrested,  stated  that  she  would  have 
to  change  her  clothes  before  she  went  with  the  officer, 
and  that  she  was  not  allowed  to  go  into  another  room  to 
change  her  clothes,  but  was  compelled  to  do  so  in  the 
presence  of  the  officer  and  others.  This  evidence  was 
contradicted  by  several  witnesses.  The  defendant  insists 
that  he  was  not  present  when  this  took  place  and  had 
nothing  whatever  to  do  with  that  transaction,  and  that 
the  court  did  not  fully  present  this  question  to  the  jury 
in  the  instruction  above  quoted,  and  that  the  court 
erred   in    refusing   to    give    the    instruction    upon    that 


Vol.  100]  SEPTEMBER  TERM,  1916.  597 


Van  Dorn  v.  Kimball. 


point  requested  by  the  defendant,  which  was  as  fol- 
lows: "You  are  instructed  that,  even  though  you  should 
find  from  the  evidence  that  the  defendant  requested 
the  officers  to  arrest  the  plaintiff,  this  would  not  make 
the  defendant  liable  for  any  acts  done  or  indignities 
offered  the  plaintiff  by  the  policeman  after  the  arrest 
took  place;  there  being  no  evidence  that  he  either 
directed,  requested,  or  ratified  such  alleged  indignities." 
The  requested  instruction  would  tell  the  jury  that  there 
was  *^no  evidence  that  he  either  directed,  requested,  or 
ratified  such  alleged  indignities."  The  great  prepon- 
derance of  the  evidence  is  that  the  defendant  was  not 
present  when  the  plaintiff  changed  her  clothing,  and 
that  he  was  not  in  any  way  connected  with  that  trans- 
action, and,  if  that  was  the  only  indignity  offered  to 
the  plaintiff,  the  instruction  requested  by  the  defend- 
ant would  no  doubt  have  been  given.  There  is,  however, 
evidence  of  other  indignities  offered  the  plaintiff,  and 
this  evidence  is  strongly  supported  by  the  testimony 
of  the  police  officer.  The  defendant  accused  the  plain- 
tiff of  stealing,  not  only  the  articles  for  which  they 
were  searching,  but  other  articles,  such  as  a  basket  and 
bedstead,  and  enforced  his  charges  with  violent  gestures 
toward  the  plaintiff.  It  would  not  have  been  proper 
for  the  court  to  have  told  the  jury,  under  the  evidence 
in  this  case,  that  the  defendant  did  not  direct,  request, 
or  ratify  any  indignities  offered  to  the  plaintiff.  The 
court  told  the  jury  that  the  defendant  "would  be  liable 
for  only  such  damages  as  resulted  directly  from  such 
arrest,  and  would  not  be  liable  for  damages  that  were 
not  the  usual  or  ordinary  result  of  such  an  arrest." 
The  case  is  a  difficult  one  and  pre-eminently  in  its  facts 
is  a  case  for  the  consideration  of  the  jury. 

A  large  volume  of  evidence  was  taken,  and  many 
questions  of  law  and  practice  were  raised  and  deter- 
mined by  the  court.  The  instructions  were  compre- 
hensive, were  clear  and  apparently  fair,  and  in  the  main 
disposed  of  the  many  legal  questions  in  the  case  in  a 
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satisfactory  manner.  Perhaps  a  more  detailed  instruc- 
tion might  have  been  given  upon  the  question  of  the 
responsibility  of  the  defendant  for  some  of  the  matters 
complained  of,  but  no  further  instruction  was  re- 
quested by  the  defendant  which  would  have  been  suit- 
able under  the  circumstances. 

The  defendant  complains  that  two  of  the  instructions 
given  by  the  court  were  inconsistent.  In  one  of  these 
instructions  the  court  said :  "When  a  person  in  good 
faith,  acting  as  a  reasonable  and  cautious  man  under 
the  circumstances,  upon  information  which  he  has 
received,  believes  that  property  of  his  own  or  of  another 
in  which  he  is  interested  has  been  stolen,  he  has  a 
right  to  inform  the  police  of  the  fact,  and  of  his  belief 
so  formed,  and,  if  in  doing  so  he  acts  without  any  malice 
or  sinister  motives,  he  is  not  responsible  for  any  arrest 
which  may  follow  made  by  the  police  authorities  acting 
upon  their  own  volition,  although  based  in  whole  or  in 
part  upon  the  information  that  he  may  have  given  such 
police  authorities."  It  is  conceded  that  this  is  a  proper 
instruction,  but  the  court  also  told  the  jury:  "If  the 
plaintiflF  was  innocent  of  the  theft  charged  against  her, 
she  should  not  have  been  arrested  and  detained,  as 
shown  by  the  evidence."  This  last  instruction  might 
have  been  made  more  explicit,  but  we  cannot  see  that 
it  is  inconsistent  with  the  other  instructions.  It  will 
not  be  denied  that,  as  an  abstract  proposition,  an 
innocent  person  should  not  be  arrested,  and  that  state- 
ment is  not  inconsistent  with  the  statement  that,  al- 
though the  plaintiff  was  improperly  arrested,  the  de- 
fendant would  not  be  liable  for  such  an  arrest  under  the 
conditions  recited  in  the  former  instruction. 

The  defendant  also  complains  that,  in  submitting  to  the 
jury  as  to  whether  the  defendant  had  a  reasonable  or 
probable  cause  to  believe  that  a  crime  had  been  commit- 
ted, the  court  refused  proper  instructions  tendered  by 
the  defendant.  It  is  insisted  that,  as  probable  cause 
is  a  question  of  law  and  fact,  the  court  should  have 
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fully  told  the  jury  specifically  what  facts  would  con- 
stitute probable  cause,  and  the  failure  to  do  so,  and  at 
the  same  time  refusing  instructions  requested  by  the 
defendant,  was  prejudicial  error.  In  this  connection 
it  is  complained  that  the  hypothetical  question  asked 
the  physician  assumed  that  the  plaintiff  had  under- 
gone a  severe  mental  strain,  and  the  defendant  insists 
that  that  fact  nowhere  appears  in  the  record.  We 
cannot  agree  with  the  defendant  upon  that  point.  If 
the  jury  found  that  the  plaintiff,  when  she  was  informed 
of  her  arrest,  fainted  and  fell  to  the  floor,  that  fact 
and  others  appearing  in  the  record  might  have  justified 
the  jury  in  deciding  that  the  plaintiff  had  undergone 
severe  mental  strain.  The  plaintiff  objected  to  riding  in 
the  patrol  wagon  and  was  not  compelled  to  do  so.  She 
walked  with  the  police  officer  three  or  four  blocks  to  the 
police  station,  and  was  not  confined  in  a  cell,  but  re- 
mained in  a  waiting  room.  She  was  allowed  to  go  home, 
and  was  required  to  return  to  the  police  station  the 
next  day,  which  she  did,  and  after  an  hour  or  two  w^as 
allowed  to  go  until  called  for.  It  is  said  in  the  brief: 
"Such  an  experience  might,  in  some  persons,  cause  a 
great  mental  strain;  in  others,  it  certainly  would  have 
no  such  effect,  and  the  court  cannot  assume,  without 
any  evidence  whatever,  that  the  plaintiff  belongs  to 
one  class  or  to  the  other."  Of  course,  it  is  not  a  trifling 
matter  to  arrest  a  woman  of  good  character  upon  a 
charge  of  grand  larceny  and  restrain  her  for  hours 
where  criminals  congregate.  From  the  evidence  above 
quoted  the  jury  might  find  that  it  quite  seriously  af- 
fected the  plaintiff. 

It  is  insisted  that  the  fact  that  the  jury  upon  this 
evidence  returned  a  verdict  for  $10,000  damages  is 
of  itself  enough  to  show  that  the  jury  generally  was 
ruled  by  passion  and  prejudice.  The  trial  court  found 
that  the  damages  were  exaggerated  by  the  jury  and  re- 
quired the  plaintiff  to  remit  one-half  of  the  verdict, 
and  this,  it  is  said,  shows  that  the  trial  court  considered 
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that  the  jury  acted  from  prejudice.  The  task  of  esti- 
mating damages  in  such  a  case  is  a  difficult  one.  There 
is  no  exact  rule  by  which  damages  can  be  computed. 
Different  minds  might  come  to  different  conclusions. 
The  theory  of  the  law  is  that  ordinarily  a  jury  is  more 
competent  than  the  court  to  estimate  such  damages. 
When  it  is  clear  that  the  damages  allowed  by  the  jury 
cannot  be  supported  by  the  evidence,  the  court  will  re- 
quire a  remittitur.  The  fact  that  a  juror  errs  in  his 
judgment  is  not  such  conclusive  evidence  of  prejudice 
as  to  admit  of  no  other  conclusion. 

The  brief  is  a  thorough  discussion  of  the  case  and  sug- 
gests some  other  minor  points  of  objection  to  the  judg- 
ment, but  we  think  thev  are  not  of  such  a  nature  as  to 
require  an  extensive  discussion,  in  view  of  the  unusual 
length  of  this  opinion.  Some  of  the  questions  presented 
are  not  free  from  diflSculty;  but,  on  the  whole,  we  can- 
not say  that  there  is  any  such  prejudicial  error  in 
this  record  as  to  require  a  reversal,  except  in  the  amount 
of  the  verdict. 

The  principal  allegations  of  indignities  and  ill  treat- 
ment which  the  defendant  caused  the  plaintiff  to  suffer 
are  not  supported  by  the  evidence.  The  jury  must  have 
been  misled  in  considering  these  allegations  which  led 
to  a  verdict  for  a  larger  amount  than  the  evidence  will 
warrant.  The  evidence  will  not  justify  a  verdict  for  more 
than  13,000. 

The  judgment  of  the  district  court  is  therefore  reversed, 
unless  the  plaintiff  enter  a  remittitur  for  $2,000  from 
the  judgment.  If  such  remittitur  is  entered  within 
30  days,  the  judgment  will  be. 

Affirmed. 


Vol.  100]  SEPTEMBER  TERM,  1916.  601 


Wallace  v.  Cox. 


WiUiiAM  E.  Wallace,  appeixant,  v.  A.  W.  Cox  et  al., 

APPELLEES. 
Filed  Dkcembeb  19,  1916.  No.  18944. 

1.  Beplevin:  Jubgmext.  Section  78^3,  Rev.  St.  1913,  provides  that, 
when  the  finding  is  for  the  defendant  in  an  action  of  replevin,  the 
Judgment  shall  be  "for  a  return  of  the  property  or  the  value  there- 
of in  case  a  return  cannot  be  had."  The  "value  thereof  is  instead 
of  a  return  of  the  property  when  a  return  cannot  be  had,  and 
should  be  the  equivalent  of  the  property  itself  as  it  was  at  the 
time  of  the  trial. 

2.   :  Appeal:  Bond:   Dakagbs.     If,  upon  appeal  to  this  court, 

such  judgment  is  affirmed,  and  the  property  is  returned  to  the 
defendant  pursuant  to  such  Judgment,  in  an  action  upon  the  ap- 
peal bond  the  plaintiff  cannot  recover  damages  occurring  prior  to 
the  original  Judgment. 

Appeal  from  the  district  court  for  Webster  county: 
Hakry  S.  Duncan,  Judge.    Affirmed. 

L.  H,  Blackledge,  for  appellant. 

Bernard    McNeny,  contra. 

Sedgwick,   J. 

This  action  is  upon  a  replevin  bond.  It  was  once 
before  in  this  court,  and  in  the  first  opinion  the  judg- 
ment of  the  district  court  was  aflSrmed.  92  Neb.  354. 
Afterwards,  upon  rehearing,  it  was  reversed  and  the 
cause  remanded.  94  Neb.  194.  There  has  since  been 
a  trial  in  the  district  court  and  the  case  is  again  ap- 
pealed. 

In  this  last  trial  the  court  instructed  the  jury  to  find 
for  the  plaintiff  the  amount  that  the  jury  in  the  first 
trial  found  as  damages,  together  with  the  cocts  of  the 
first  trial,  and  then  instructed  the  jury  that  the  only 
question  for  them  to  determine  was  whether  the  prop- 
erty in  question  was  damaged  after  the  trial  in  tlie 
original  replevin  suit,  and  the  amount  of  such  damage. 
The  plaintiff  asked  the  court  to  instruct  the  jury  that 
they  should  find  all  damages  which  "occurred  while 
the  property  was  in  the  possession  of  the  Clark  Imple- 
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ment  Company  op  its  agents  from  the  time  it  was 
taken  in  the  replevin  suit  ♦  ♦  ♦  to  the  time  of 
the  oflfered  return"  of  the  property.  The  court  in  several 
diflferent  instructions  made  it  plain  to  the  jury  that  they 
should  not  allow  any  damages  to  the  property  in  this 
suit  upon  the  bond,  which  damages  occurred  before 
the  trial  of  the  replevin  suit.  This  was  upon  the  theory 
that  the  defendants  in  replevin  must  upon  the  trial  re- 
cover any  damages  that  have  occurred  to  the  property  up 
to  that  time,  and  this  is  the  principal,  if  not  the  only 
substantial,  question  that  is  presented  in  this  record. 
The  statute  provides  that,  when  the  finding  is  for  the 
defendant,  the  judgment  shall  be  "for  a  return  of  the 
property  or  the  value  thereof  in  case  a  return  cannot 
be  had."  Rev.  St.  1913,  sec.  7833.  The  "value  there- 
of^ is  instead  of  a  return  of  the  property  when  a  re- 
turn cannot  be  had,  and  should  be  the  equivalent  of 
the  property  itself  as  it  was  at  the  time  of  the  trial, 
that  is,  should  be  its  value  at  the  time  of  the  trial,  and,  if 
it  has  been  decreased  in  value  by  the  action  of  the  plain- 
tiff in  replevying  it,  such  loss  of  value  would  be  damages 
which  should  be  included  in  the  judgment  in  favor  of 
the  defendant  in  replevin.  The  New  York  court  has 
so  decided  under  a  similar  statute;  that  is,  the  New 
York  court  construes  the  statute  to  mean  that  the  value 
thereof  which  is  to  be  recovered  in  case  the  property 
cannot  be  returned  is  the  value  at  the  time  the  property 
should  be  returned,  that  is,  at  the  time  the  judgment  is 
entered.  The  contention  of  the  plaintiff  in  this  case 
now  is  that  he  ought  to  be  allowed  to  prove  that  as 
a  matter  of  fact  the  jury  did  not  take  into  consideration 
any  damages  to  the  property  in  their  verdict  in  the 
original  replevin  suit. 

The  trial  court  on  this  last  trial  has  followed  the 
decision  of  this  court  upon  the  former  appeal,  and  the 
judgment  is  therefore 

Affirmed. 

Letton,  J.,  dissents. 


Vol.  100]  SEPTEMBER  TERM,  1916.  603 


Wallace  v.  Cox. 


Hamer^  J.,  dissenting. 

I  am  unable  to  agree  with  the  majority  opinion. 
William  F.  Wallace,  the  defendant  in  the  replevin  suit 
and  the  plaintiff  in  this  case,  testified  that  there  was 
taken  from  him  a  threshing  machine.  It  was  a  10- 
horse  Russell  engine,  separator,  blower,  feeder,  driving 
belt,  water  tank — a  threshing  machine  outfit.  It  was 
returned  to  his  shed,  and  he  testified  that  he  refused 
to  receive  it;  also  that  the  property  was  in  bad  condi- 
tion; that  the  cylinder  was  pitted  where  it  had  been  run 
without  oil  and  burned;  that  the  driving  wheels  were 
broken ;  that  the  canopy  top  was  torn ;  that  the  cylinder 
guides  were  all  cut;  that  the  axle  on  the  water  tank 
was  broken ;  that  the  grain  pan  was  warped,  and  where 
there  was  a  strip  of  tin  to  separate  the  grain  it  had 
come  loose,  and  nails  had  been  driven  in  the  separator 
along  the  side;  that  the  driving  belt  was  worn  out  and 
the  other  belts  were  badly  worn;  that  the  engine  was 
not  getting  enough  oil;  that  the  man  who  was  running 
it  said  that  he  tried  to  pump  oil  into  it,  but  the  cylinders 
were  so  worn  that  it  would  not  take  any  effect;  that 
they  started  about  9  or  10  o'clock  in  the  morning  to  go 
2%  miles,  and  it  took  until  after  2  o'clock  in  the  after- 
noon to  go  that  distance;  that  it  took  a  big  tank  of 
water  and  eight  tanks  besides  to  run  the  machine  to 
town;  that  the  property  was  not  worth  over  J700; 
also  that  he  offered  to  prove  that  he  had  had  no  access 
to  the  machine  and  engine,  and  that  there  was  no 
opportunity  to  examine  it  from  the  time  it  was  taken 
from  him  until  it  was  offered  back;  that  he  did  not 
know  its  actual  condition  till  that  time;  that  he  offered 
to  prove  by  a  witness  on  the  stand  that  the  difference 
in  the  value  of  the  outfit  in  controversy  in  the  replevin 
suit  from  the  time  it  was  taken  from  him  until  it  was 
offered  back  to  him  was  Jl,200;  that  between  the  time 
when  it  was  taken  from  him  under  the  replevin  pro- 
ceedings and  the  time  when  it  was  offered  back  it  was 
kept  in  the  possession  of  the  Clark  Implement  Company 
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and  its  agent,  Eli  H.  Cox,  and  away  from  him,  and 
without  his  having  any  access  op  means  of  access  to 
it,  or  any  knowledge  or  means  of  knowledge  of  its 
condition,  and  that  the  actual  condition  at  the  time  it 
was  tendered  back  was  not  known  to  him,  and  that  the 
condition  at  the  time  of  the  trial  of  the  replevin  suit 
could  not  be  ascertained  by  him;  that  the  said  Clark 
Implement  Company  and  its  agent.  Cox,  concealed  the 
fact  of  the  damage  and  injuries  from  him,  so  that  he 
did  not  know  the  same.  This  is  the  third  time  this 
case  has  been  before  this  court. 

The  action  is  one  brought  upon  a  replevin  bond  by 
the  successful  defendant  in  a  replevin  suit.  The  ma- 
chine, when  returned,  was  in  so  badly  a  damaged  con- 
dition as  to  give  the  defendant  in  the  case  the  option  of 
rejecting  it  and  suing  for  its  value  on  the  bond.  Upon 
the  trial  of  the  replevin  suit  the  jury  found  that  the 
defendant  (plaintiff  herein)  was  the  owner  and  entitled 
to  the  possession  of  the  property,  and  that,  at  the  time 
the  property  was  taken  under  the  writ,  its  value  was 
^2,000,  and  that  defendant  had  sustained  damages  by  the 
wrongful  taking  and  using  of  said  property  in  the  sum 
of  1404.50,  and  costs  $121.60.  Upon  the  trial  of  the  ac- 
tion on  the  replevin  bond,  there  was  a  verdict  and  judg- 
ment for  the  plaintiff  in  that  case  for  |2,686.33.  The  judg- 
ment was  first  affirmed  (92  Neb.  354)  upon  condition 
that  plaintiff  remit  from  the  judgment  the  sum  of  $404.- 
50.  The  badly  damaged  condition  of  the  property  con- 
trolled the  view^s  of  the  majority.  It  was  said:  **Oup 
statute  does  not  provide  that  the  property  shall  be  re- 
turned in  the  same  condition  as  when  taken,  as  in  some 
states,  but  the  holding  is  practically  uniform  that  such  a 
statute  is  not  necessary,  as  we  have  in  effect  held.  Some 
of  the  authorities  containing  these  views  we  here  cite, 
but  without  quoting  from  any."  The  citations  are: 
''Eickhoff  p.  Eikenbary,  52  Neb.  332;  Berry  v,  Hoeffner, 
56  Me.  170;  Parker  v.  Simonds,  8  Met.  (Mass.)  205; 
Capital  iMmhering  Co.  v.  Learned ^  36  Or.  544;  Childs 
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V.  Wilkin^on^  15  Tex.  Civ.  App.  687;  Fair  v.  Citizens 
State  Bank,  69  Kan.  35t3;  Douglass  v.  Douglass,  21  Wall. 
(U.  S.)  98;  Pittshurgh  Nat.  Bank  of  Commerce  v.  Rally 
107  Pa.  St  583;  34  Cyc.  1551,  1552;  Cobbey,  RepleTin 
(2d  ed.)  sec.  1182;  Wells,  Replevin  (2d  ed.)  sec.  422; 
Shinn,  Replevin,  sec.  679" — which  we  have  examined. 

It  was  then  said  that  the  judgment  of  the  district 
court  would  be  reversed  and  the  cause  remanded,  unless 
the  plaintiff  within  60  days  from  the  rendition  of  the 
order  remitted  from  the  judgment  |404.50  as  of  the 
date  of  the  judgment:  ^^If  such  remittitur  is  filed,  the 
judgment  of  the  district  court  for  the  sum  of  $2,121.60, 
with  interest  at  7  per  cent,  on  |2,000  from  the  19th 
day  of  July,  1909,  will  be  affirmed,  but  at  the  costs  of 
the  appellee." 

Judge  Sedgwick  dissented  from  the  above  opinion, 
and  he  claimed  in  his  dissent  that  the  plaintiff  was  not 
justified  in  refusing  to  accept  the  property  when  it 
was  returned.  He  claimed  that  the  petition  and  the 
evidence  failed  to  make  a  case  for  the  plaintiflf,  because 
they  did  not  allege  or  prove  that  there  was  any  other 
or  different  damage  than  that  which  the  jury  allowed  in 
their  verdict.  He  stated  that  no  reason  was  given  for 
refusing  a  return  of  the  property:  ^^The  evidence  and 
the  rulings  of  the  trial  court  show  plainly  that  the 
court  tried  the  case  upon  the  incorrect  theory  that 
this  plaintiflf  would  be  justified  in  refusing  to  receive 
a  return  of  the  .property  if  he  could  show  that  the 
property  was  not  in  the  same  condition  when  it  was 
returned  as  it  was  when  it  was  replevied,  without 
regard  to  the  fact  that  he  had  been  allowed  j|(404.50 
because  of  the  change  in  the  condition  of  the  property." 
Judge  Sedgwick's  contention  was:  "If  the  property 
replevied  is  delivered  to  the  plaintiff  and  the  plaintiflf  has 
damaged  the  property  in  any  way  while  so  in  his  pos- 
session, there  seems  to  be  no  doubt  that  the  defendant 
may  upon  the  trial  of  the  replevin  action  recover  such 
damages."     Judge  Sedgwick's  view  is  clearly  apparent 
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when  he  says:  "If  he  (plaintiff)  fails  to  return  the 
property  at  once,  and  retains  it,  and  the  property  is 
damaged  in  his  possession  while  he  retains  it  after  the 
judgment  in  replevin,  a  different  question  is  presented, 
which  is  not  involved  in  this  case."  He  was  then  of 
the  opinion  that  the  judgment  of  the  district  court 
should  be  reversed.    The  majority  opinion  affirmed  it. 

The  case  was  heard  on  rehearing  before  this  court, 
and  Judge  Rose  delivered  the  majority  opinion.  94  Neb. 
194.  It  was  said  in  the  third  paragraph  of  the  syllabus: 
"Deterioration  in  the  value  of  replevied  property,  while 
it  is  unlawfully  detained,  does  not  alone  justify  the 
owner  in  refusing  to  accept  it,  when  returned  in  due 
time  pursuant  to  a  judgment  in  replevin,  damages  to 
the  property  after  the  rendition  of  such  a  judgment 
being  recoverable  in   an   action  on  the   replevin   bond.^' 

If  I  understand  this  aright,  it  is  contended  that  be- 
cause the  property  may  be  returned  it  must  be  received. 
The  condition  apparently  is  that  in  any  event  the  prop- 
erty must  he  received,  and  then  if  it  is  not  in  the  same 
condition  that  it  was  when  taken  there  must  be  another 
law  suit,  and  this  last  case  must  be  brought  upon  the 
replevin  bond.  In  this  case  the  property  in  controversy 
was  the  threshing  machine  and  a  traction  engine.  In 
the  first  opinion  Judge  Reese  calls  attention  to  the 
damaged  condition  of  the  machine.  It  will  be  readily 
understood  that  an  old,  worn-out  threshing  machine 
would  be  of  very  little,  if  any,  value,  and  a  badly 
damaged  traction  engine  would  only  be  junk.  The 
contention  apparently  is  that  the  strict  letter  of  the 
statute  must  be  followed,  and  that,  in  any  event,  when 
the  machine  is  returned,  however  badly  injured  it  may 
be,  the  party  from  whom  it  was  taken  is  bound  to  accept 
it.  That  does  not  seem  to  me  to  be  good  law  or  good 
business. 

While  the  judgment  of  the  district  court  was  affirmed 
in  the  opinion  delivered  by  Judge  Reese,  and  it  seems 
to  have  been  held  in  that  case  that  the  damaged  condition 


Vol.  100]  SEPTEMBER  TERM,  1916.  607 


Wallace  y.  Cox. 


of  the  threshing  machine  and  engine  was  a  good  reason 
why  they  should  not  be  received  when  tendered  by  the 
plaintiff  in  that  case  to  the  defendant  therein,  yet  by  the 
time  the  same  case  was  reached  on  rehearing  it  was  held, 
Judge  Rose  delivering  the  opinion,  that  the  damaged 
condition  of  the  threshing  machine  and  engine  furnished 
no  sort  of  good  reason  for  not  receiving  them,  and  that 
the  defendant  in  that  case  was  bound  to  receive  the  same 
old  threshing  machine  and  engine  when  tendered,  no  dif- 
ference how  much  they  had  been  injured  since  they 
were  taken  away  from  the  defendant,  and  regardless 
of  the  circumstances  under  which  they  might  have  been 
kept  out  of  sight  of  the  defendant,  and  regardless  of 
the  circumstances  surrounding  the  transaction  and 
the  trial,  and  without  reference  to  the  defendant  know- 
ing their  condition,  and  that  the  statute  contemplated 
nothing  else  except  that  the  battered  old  threshing  ma- 
chine, though  only  jRt  for  kindling  wood,  arid  the  burned- 
out  old  engine,  though  only  fit  for  the  junk  heap  as 
old  iron,  must  be  received  when  offered  to  the  defendant, 
and  at  any  loss  to  him.  In  other  words,  this  theory 
permits  the  plaintiff  to  take  away  from  the  defendant 
his  property,  to  keep  and  use  it  up  to  the  end  of  a 
long  lawsuit,  and  then,  when  the  plaintiff  has  lost  the 
case,  he  may  return  the  property  which  he  has  taken 
away  and  injured  and  rendered  worthless,  and  he  then 
is  bound  to  receive  it,  whether  or  no,  and  is  without 
remedy,  except  by  bringing  another  lawsuit  on  the 
replevin  bond,  which  may  be  attended  by  all  the  un- 
certainties and  loss  of  time  and  money  incident  to 
any  other  lawsuit. 

Section  7833,  Rev.  St.  1913,  refers  to  sections  7831 
.  and  7832,  and  says  that  the  judgment  in  replevin  "shall 
be  for  a  return  of  the  property  or  the  value  thereof  in 
case  a  return  cannot  be  had,  or  the  value  of  the  posses- 
sion of  the  same,  and  for  damages  for  withholding 
said  property  and  costs  of  suit."  Of  course,  where  the 
property    is    very    much    deteriorated    in    condition,    or 
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shrunken  in  value,  this  section,  if  it  is  to  be  strictly 
construed,  cannot  give  relief.  It  should  be  considered 
in  conjunction  with  the  two  sections  to  which  it  refers. 
In  section  7831  it  is  provided  that,  if  the  proi)erty  has 
been  delivered  to  the  plaintiff  and  judgment  be  rendered 
against  him  on  demurrer,  or  if  he  otherwise  fail  to 
prosecute  his  action,  the  court  on  the  application  of 
the  defendant  shall  impanel  a  jury  "to  inquire  into 
the  right  of  property  and  right  of  possession  of  the 
defendant  to  the  property  taken.  If  the  jury  shall  be 
satisfied  that  said  property  was  the  property  of  the 
defendant  at  the  commencement  of  the  action,  or  if 
they  shall  find  that  the  defendant  was  entitled  to  the 
possession  only  of  the  same  at  such  time,  then,  and  in 
either  case,  they  shall  assess  such  damages  for  the  de- 
fendant as  are  right  and  proper;  for  which,  with  costs 
of  suit,  the  court  shall  render  judgment  for  the  defend- 
ant." 

Section  7832  provides:  *^In  all  cases,  when  the  prop- 
erty has  been  delivered  to  the  plaintiff,  where  the  jury 
shall  find  upon  issue  joined  for  the  defendant,  they 
shall  also  find  whether  the  defendant  had  the  right  of 
property  or  the  right  of  possession  only,  at  the  com- 
mencement of  the  suit;  and  if  they  find  either  in  his 
favor,  they  shall  assess  such  damages  as  they  think 
right  and  proper  for  the  defendant;  for  which,  with 
costs  of  suit,  the  court  shall  render  judgment  for  the 
defendant." 

It  will  be  noticed  that  each  judgment  referred  to  in  the 
sections  quoted  is  a  judgment  in  a  replevin  suit.  Neither 
of  these  sections  seems  to  have  the  replevin  bond  in 
mind;  yet  the  law  provides  for  the  replevin  bond,  and 
these  sections  are  not  complete,  unless  the  provision 
of  the  Code  with  reference  to  the  replevin  bond  is  also 
to  be  kept  in  mind.  Section  7827,  relating  to  the  bond, 
provides  that  the  sheriff  or  other  officer  shall  not  de- 
liver to  the  plaintiff  the  property  taken  until  there  has 
been  executed  by  one  or  more  sureties  of  the  plaintiff 
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a  written  undertaking  to  the  defendant  in  at  least  dotible 
the  value  of  the  property  taken,  "to  the  effect  that  the 
plaintiff  shall  duly  prosecute  the  action  and  pay  all 
costs  and  damages  which  may  be  awarded  against  him, 
and  return  the  property  to  the  defendant,  in  case  judg- 
ment for  a  return  of  such  property  is  rendered  against 
him."  Neither  of  the  sections  referred  to  specifically 
provides  what  shall  be  done  in  case  the  property  is  so 
damaged  when  it  is  returned  that  it  is  of  little  or  no 
value.  If  a  strict  interpretation  of  these  sections  is 
to  be  given,  then  the  defendant,  although  entitled  to 
the  property,  is  without  remedy.  In  other  words,  if 
these  sections  quoted  contain  the  sum  of  human  knowl- 
edge on  the  subject,  the  injured  defendant  is  utterly 
without  prospect  of  relief.  This  can  never  have  been 
intended,  and  no  doubt  the  purpose  of  the  section 
relating  to  the  replevin  bond  is  that  damages  may  be 
recovered  against  the  plaintiff  in  a  proper  case  in 
which  he  has  injured  the  defendant. 

In  EicJchoff  v.  Eikenhary,  52  Neb.  332,  it  was  stated  in 
paragraph  3  of  the  syllabus:  "A  plaintiff  in  replevin 
against  whom  judgment  has  been  rendered,  must,  in 
order  to  satisfy  the  judgment  for  a  return  of  the  prop- 
erty, return  or  offer  to  return  the  identical  property 
replevied  and  not  other  property  of  like  kind  and  value." 
In  Reavis  v.  Homer,  11  Neb.  479,  it  was  held  that  a 
party  might  return  a  portion  of  the  property,  where 
its  value  had  been  separately  ascertained,  and  tender 
the  value  of  the  remaining  property.  It  is  said  in  the 
body  of  the  opinion  in  Eickhoff  v.  Eikenhary,  supra: 
"There  can  be  no  doubt  that  in  order  to  satisfy  a 
judgment  for  the  return  of  property  the  identical  prop- 
erty must  be  tendered,  in  auhstantially  the  condition  in 
which  it  was  received, ^^  In  that  case  the  property  in 
controversy  was  lumber.  After  the  property  was  re- 
plevied, the  plaintiff  went  on  with  his  business  and 
proceeded  to  get  other  lumber.  When  he  got  beaten, 
It  was  decided  that  any  sort  of  lumber  would  not  do. 

100    Neb.— 39 
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It  must  be  the  same  old  lumber  and  in  the  same  con- 
dition that  it  was  when  it  was  taken. 

In  Berry  v.  Hoeffner,  56  Me.  170,  it  was  held,  as 
stated  in  the  second  paragraph  of  the  syllabus:  "If 
goods  have  been  damaged  since  they  were  replevied,  and 
while  in  the  possession  of  the  plaintiff  in  replevin, 
their  mere  restoration  in  a  damaged  condition  will  not 
be  a  compliance  with  the  bond  which  requires  them  to 
be  restored  in  like  good  order  and  condition  as  when 
taken." 

In  Massachusetts,  by  the  statute  of  1789  (Laws  1789, 
ch.  26,  sec.  4),  the  proviso  of  the  writ  was:  "And  also 
to  return  and  restore  the  same  goods  and  chattels,  in 
like  good  order  and  condition  as  when  taken,  in  case 
such  shall  be  the  final  judgment."  Afterwards  the 
statute  was  amended,  and  as  amended  the  language 
was,  "to  return  the  said  property,  in  case  such  shall  be 
the  final  judgment"  (Rev.  St.  1836,  ch.  113,  sec.  19); 
but  no  mention  was  made  that  the  goods  and  chattels 
were  to  be  restored  in  like  order  and  condition.  In 
Parker  v.  Simonds,  8  Met.  (Mass.)  205,  210,  it  was 
contended  that  because  of  this  change  the  plaintiff  in 
replcNin  was  not  bound  to  restore  the  goods  replevied 
in  the  same  condition  as  when  taken.  The  court  held 
otherwise. 

To  hold  that  in  every  case  the  damages  found  by  a 
jury  embrace  all  damages  which  defendant  may  be 
entitled  to  will  often  result  in  injustice.  To  illustrate: 
Certain  stapb  articles  having  a  well-known  market 
value  are  replevied.  They  pass  from  the  possession 
of  the  defendant  to  that  of  the  plaintiff,  and  while  in 
plaintiff's  possession  are  so  far  removed  from  the  de- 
fendant that  he  has  no  knowledge  of  their  condition, 
presumably  the  plaintiff  may  be  exercising  proper 
care  to  preserve  them.  Upon  trial  of  the  case,  how- 
ever, it  is  shown  that  the  articles  were  the  property  of 
the  defendant  and  properly  in  his  possession.  There- 
fore a  verdict  must  be  returned  in  his  favor.     Suppose 
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the  market  value  of  the  articles  has  depreciated.  De- 
fendant knows  this  fact,  and  offers  proof  of  it  in  evi- 
dence. He  is  entitled  to  the  verdict  for  damages,  which 
shall  include  the  depreciated  value.  He  gets  this. 
Plaintiff  then  returns  the  property.  It  had  a  value 
when  taken  from  defendant  of  |10,000,  so  found  by 
the  jury.  The  same  articles,  because  of  the  depreciation 
in  the  market  value,  are,  though  in  good  condition, 
worth  at  the  time  of  the  trial  but  |7,500.  Suppose 
ordinary  wear  and  tear  incident  to  plaintiff's  use  is 
fSOO.  The  jury  makes  the  loss  good  by  finding  de- 
fendant's damage  to  be  |3,000.  However,  because  of 
plaintiff's  neglect  or  failure  to  properly  care  for  the 
articles  returned,  they  have  suffered  a  loss  in  value 
and  are  worth  but  f5,000.  Defendant  in  the  replevin 
suit  must  accept  the  goods  worth  f 5,000.  94  Neb.  194. 
He  has  judgment  for  |3,000  and  the  loss  of  |2,000  in 
place  of  what  the  plaintiff  wrongfully  took  from  him 
worth  110,000.  If  defendant  must  suffer  this,  then  here 
is  a  wrong  without  a  remedy.  Defendant  is  deprived  of 
|2,000  through  a  fiction  that  he  has  recovered  all  dam- 
ages in  the  replevin  suit.  Such  a  theory  is  a  fiction  in 
any  case  where  the  defendant  has  no  knowledge  that  the 
goods  had  been  injured  by  more  than  the  ordinary  wear 
and  tear.    That  is  this  case. 

In  the  case  of  Washington  Ice  Co,  v.  Webster,  125 
U.  S.  426,  which  was  a  suit  on  a  replevin  bond,  Mr. 
Justice  Blatchford  used  this  language:  "The  principal 
argument  on  the  part  of  the  defendants  in  the  present 
suit  is  that  in  the  statute  of  Maine  (Rev.  St.  1857,  1871, 
ch.  96,  sec.  11),  which  provides  that,  in  a  replevin  suit, 
*if  it  appears  that  the  defendant  is  entitled  to  a  return  of 
the  goods,  he  shall  have  judgment  and  a  writ  of  return 
accordingly,  with  damages  for  the  taking  and  costs,' 
the  words  ^damages  for  the  taking'  mean  all  damages 
resulting  from  the  taking  and  detention  of  the  goods; 
that,  if  the  defendant  in  replevin  recovers  judgment 
for  a  return  of  the  goods  replevied,  he  may,  at  his  elec- 
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tion,  have  the  damages  which  he  has  sustained  by  reason 
of  the  taklsig  and  detention  of  them,  to  the  time  of  such 
judgment,  assessed  in  the  replevin  suit,  or  he  may  re- 
cover those  damages  in  a  suit  on  the  bond,  but  cannot 
have  both."  Judge  Blatchford  then  said  that  the  con- 
tention was  "that,  as  the  phiintiflf  in  this  suit  failed 
to  have  such  damages  assessed  in  the  replevin  suit,  he 
cannot  recover  them  in  the  present  suit.  This  point 
seems  to  us,  at  best,  to  be  altogether  technical,  and  not 
to  be  founded  on  any  sound  principle."  If  I  under- 
stand this.  Justice  Blatchford'  condemned  the  principle 
for  which  the  majority  opinion  contends.  I  think  the 
law  is,  and  ought  to  be,  that,  if  the  facts  are  known 
to  the  plaintiff  which  relate  to  the  alleged  damages,  the 
extraordinary  damages  must  be  considered  at  the  time 
of  the  trial  of  the  replevin  case,  and,  if  such  damages 
are  allowed,  they  should  be  put  into  the  verdict;  but, 
if  there  are  damages  to  the  property  in  controversy  which 
occur  after,  the  trial,  then  such  damages  form  a  suffi- 
cient basis  for  an  action  on  the  replevin  bond.  The 
damages  awarded  in  the  replevin  action  should  be  con- 
clusive of  all  damages  sustained  prior  to  the  trial  of 
the  replevin  suit,  unless  there  has  been  some  sort  of 
concealment  or  other  sufficient  cause  that  has  pre- 
vented their  discovery  by  the  plaintiff.  The  principle 
of  allowing  litigants  to  get  done  at  some  time  is  rec- 
ognized in  Reams  v,  Sinclair,  97  Neb.  542,  wherein, 
notwithstanding  the  prior  judgment  in  the  ejectment 
case  by  reason  of  plaintiff's  failure  to  show  a  l^al 
title,  he  was  permitted  in  the  second  suit  to  establish 
and  quiet  his  title  based  upon  the  same  defective  in- 
strument which  had  resulted  in  his  defeat  in  the  for- 
mer action. 

In  Ewald  v,  Boyd,  24  S.  Dak.  16,  the  horse  in  con- 
troversy died.  The  judgment  was  rendered  July  10, 
1907.  On  July  13,  1907,  the  defendant  wrote  to  the 
plaintiffs,  requesting  them  to  come  and  get  the  horse. 
This  request   reached   the  plaintiffs  on   July  29,   1907. 
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One  of  the  plaintiffs  went  to  the  defendant's  premises, 
and  was  told  that  the  horse  died  about  a  week  before 
out  in  the  slough  in  the  pasture.  The  plaintiff  was 
not  shown  the  body  of  the  horse,  but  he  was  shown  a 
mound  where  it  was  claimed  the  horse  w^as  buried. 
It  was  the  contention  of  the  defendant  that,  inasmuch 
as  he  had  offered  to  deliver  the  horse  after  judgment 
and  before  plaintiffs  came  after  it,  and  the  horse  had 
died  through  no  fault  of  his,  it  worked  a  satisfaction 
of  that  part  of  the  judgment  awarding  the  plaintiff 
possession  of  the  horse  or  its  value.  The  court  said: 
'^After  the  judgment  was  entered,  the  defendant  retained 
possession  of  this  horse  at  his  own  peril.  If  he  desired 
to  protect  himself  against  the  alternative  judgment  for 
value  of  the  horse,  he  was  bound  to  return  the  horse  to 
plaintiffs.  Plaintiffs,  if  they  saw  fit,  could  allow  their 
judgment  to  stand  without  issue  of  execution,  desiring 
that  a  time  would  come  when  defendant  would  be  un- 
able to  turn  over  the  horse,  and  thev  then  be  able  to 
collect  the  alternative  judgment  which  might  be  more 
than  the  horse  was  worth." 

In  Hinkson  v.  Morrison,  47  la.  167,  there  was  an  action 
brought  on  defendant's  redelivery  bond,  and  defendant 
attempted  to  plead  as  a  partial  defense  the  death  of  one 
horse.  The  court  said:  "We  think  the  defendant's  bond 
cannot  be  discharged  pro  tanto  by  showing  the  mere 
fact  that  one  of  the  horses  died.  By  the  verdict  his 
detention  of  the  horse  was  found  to  be  wronsrful.  His 
undertaking  is  absolute  to  return  the  property  in  as 
good  condition  as  it  was  when  the  action  was  com- 
menced. His  obligation  is  entirely  different  from  that 
of  a  bailee  rightfully  in  possession." 

In  lAllie  v.  McMillan,  52  la.  463,  the  plaintiff  took 
possession  of  property  pending  the  suit.  The  jury  found 
for  the  defendant.  One  horse  and  one  cow^  had  died.  The 
defendant  elected  to  take  the  money  judgment,  and  the 
court  held  that  this  was  his  right,  not  merely  for  the 
property  that  had  died,  but  for  all  of  it. 
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In  Capital  Lumhering  Co.  v.  Learned,  36  Or.  544,  it 
was  held,  as  stated  in  the  second  paragraph  of  the  syl- 
labus: "Where,  in  replevin,  plaintiff  takes  possession  of 
the  property,  and  judgment  is  rendered  for  its  return, 
and  it  is  of  such  a  character  that  it  can  be  moved,  plain- 
tiff ihust  seek  defendant  and  there  tender  it  to  him  in 
the  same  condition  as  when  received,  to  avoid  liability 
on  his  bond.^' 

In  Valiancy  v.  Hunt,  26  N.  Dak.  611,  it  was  held,  as 
stated  in  the  syllabus:  "A  party  who  desires  to  avoid 
the  penalties  of  a  redelivery  bond  in  replevin  must  show 
a  delivery  or  offer  of  delivery  of  the  property  within  a 
reasonable  time,  in  substantially  as  good  condition  as 
when  taken,  and  without  material  depreciation  in  value." 

In  Moran  v.  Plankington,  64  Mo.  337,  it  was  held  that 
the  judgment  in  the  first  action  is  only  a  bar  to  the 
second  action  as  far  as  the  plaintiff  knew,  or  ought  to 
have  known,  of  the  facts  in  time  to  have  included  the 
omitted  articles  in  such  first  action. 

In  Schrandt  i*.  Yoiing,  62  Neb.  254,  it  is  said  in  the 
syllabus:  "The  rule  announced  in  Romberg  v.  Hughes, 
18  Neb.  579,  that  damages  for  detention  may  only  be  had 
where  there  is  a  return  of  the  property,  should  be  re- 
stricted to  damages  for  deterioration  or  depreciation 
after  the  taking."  In  the  body  of  the  opinion  it  was 
said :  "If  the  property  is  injured  or  deteriorates  in 
value  after  it  is  taken,  a  return  does  not  make  the  de- 
fendant whole,  because  he  does  not  get  it  in  the  con- 
dition in  which  it  was,  and,  in  order  to  be  fully  re- 
stored to  his  former  position  he  ought  to  have  the  dif- 
ference in  value  as  damages.  This  is  universally  rec- 
ognized, and  such  deterioration  is  considered  a  proper 
element  of  damage."  Commissioner  Pound,  who  pre- 
pared this  opinion,  cited  Hooker  v.  Hammill,  7  Neb. 
231;    Shinn,  Replevin,  sec.  648. 

It  would  seem  that  the  damages  in  a  replevin  suit 
should  be  compensation  for  the  interruption  of  the  de- 
fendant's possession,  the  loss  of  the  use  of  the  goods 
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from  the  time  of  the  taking  under  the  writ  of  replevin 
until  they  ^re  restored,  and  their  deterioration  in  value 
within  the  intervening  time.  I  think  that  the  judg- 
ment of  the  district  court  is  not  sustained  by  the  evi- 
dence, and  that  Teel  v.  Miles,  51  Neb.  542,  should  be 
overruled  or  modified.  I  think  that  the  majority  opinion 
is  against  a  liberal  interpretation  of  the  statute,  that 
it  is  against  public  policy,  and  that  it  is  too  technical. 


In  bje  Application  of  Max  Selicow. 
Max  Selicow,  appellai^t^  v.  Henry  W.  Dunn,  appellee. 

FiLXD  Decbmbeb  19,  1916.    No.  19589. 

1.  Habeas  Ctorpna:  Revisw.  Proceedings  for  a  writ  of  habeas  corpus 
are  civil  in  their  nature,  and,  under  the  present  statute,  can  be 
brought  to  this  court  for  review  only  by  appeal.  Petition  in  error 
is  not  the  proper  remedy. 

2.   :    Scope  or  Writ.    A  writ  of  habeas  corpus  is  not  allowed  to 

correct  errors  of  inferior  tribunals. 

3.  :  Right  to  Discharge.    If  an  inferior  court  has  jurisdiction 

of  the  proceedings  upon  complaint  of  violation  of  a  statute  or 
ordinance,  and  has  not  determined  the  case,  the  defendant  is  not 
entitled  to  release  upon  writ  of  habeas  corpus  on  the  ground  of 
alleged  invalidity  of  such  statute  or  ordinance,  unless  such  in- 
validity appears  upon  the  face  of  the  proceedings. 

Appbal  from  the  district  court  for  Douglas  county: 
Oeobge  a.  Day,  Judge.    Affirmed.  -     v* 

J.  E.  von  Dorn,  for  appellant. 

John  A,  Rine  and  W.  C.  Lambert,  contra. 

Sedgwick,  J. 

The  petitioner  was  arrested  upon  a  complaint  and 
warrant  in  the  police  court  of  Omaha,  charging  him 
with  a  violation  of  a  regulation  of  the  health  commis- 
sioner. He  applied  to  the  district  court  for  Douglas 
county  for  a  writ  of  habeas  corpus.     A  hearing  was  had 
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before  the  court,  and  upon  the  record  and  evidence  the 
court  denied  the  application  and  remanded  the  petitioner 
to  the  custody  of  the  oflScer.  The  petitioner  brought 
his  case  to  this  court  for  review. 

1.  We  first  observe  that  the  record  is  very  much  in- 
cumbered by  an  attempt  to  present  the  case  by  the 
petitioner  both  as  an  appeal  and  as  upon  a  petition 
in  error,  counsel  for  petitioner  apparently  being  in 
doubt  as  to  the  proper  method  of  obtaining  a  review  of 
the  case.  The  petitioner  is  entitled  to  have  his  case 
reviewed  in  this  court  under  the  constitutional  pro- 
vision, but  the  practice  to  be  observed  in  obtaining  such 
a  review  is  regulated  by  the  legislature.  Formerly  equity 
cases  only  could  be  brought  to  tliis  court  by  appeal.  All 
other  cases,  civil  and  criminal,  were  brought  here  for 
review  by-  petition  in  error.  This  practice  obtained 
without  exception  until  the  act  of  1907  (Laws  1907, 
ch.  162).  Shortly  before  the  passage  of  that  act,  this 
court  had  decided  that  "the  judgment  of  a  district 
court  in  a  proceeding  in  habeas  corpus  will  not  be  re- 
viewed by  this  court  on  appeal"  {In  re  Greaser,  72  Neb. 
612),  but  the  act  of  1907  provides  that  all  proceedings 
to  obtain  a  reversal  in  this  court,  '^except  judgments 
and  sentences  upon  conviction  for  felonies  and  mis- 
demeanors under  the  Criminal  Code,"  shall  be  by  ap- 
peal, and  under  that  act  it  was  decided:  '^TJnder  the 
provisions  of  chapter  162,  Laws  1907,  providing  for 
appeals  to  the  supreme  court,  only  judgments  and  sen- 
tences upon  convictions  for  felonies  and  misdemeanors 
under  the  Criminal  Code  may  be  brought  to  this  court 
by  petition  in  error."  Brandt  v.  State,  80  Neb.  843.  The 
prosecution  in  that  case  was  for  a  violation  of  an  ordi- 
nance of  the  city  of  Hastings,  and  it  was  held  that, 
even  in  such  case,  an  appeal  is  the  proper  method  of 
obtaining  review  in  this  court.  Proceedings  in  habeas 
corpus  have  always  been  considered  in  this  state  as 
civil,  and  not  criminal,  in  their  nature.  In  re  Van 
Sciever,  42  Neb.  772.     In  that  case  it  was  held  that  the 
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method  of  obtaining  review  was  by  petition  in  error, 
but  under  the  practice  at  that  time  that  rule  applied 
to  all  cases,  civil  and  criminal,  except  suits  in  equity. 
Again,  in  State  v.  Decker,  77  Neb.  33,  it  was  decided 
that  "the  procedure  to  obtain  a  review  in  this  court  of 
a  final  order  made  by  a  district  court  or  judge  in  a 
proceeding  in  habeas  corpus  must  be  such  as  is  required 
to  be  followed  for  a  like  purpose  in  civil  actions,"  and 
it  wajB  said  that  sections  483  and  515  of  the  Criminal 
Code  (Rev.  St.  1913,  sees.  9124,  9185)  "are  not  appli- 
cable to  such  actions  as  the  present  (habeas  corpus),  and 
this  court  is  therefore  without  jurisdiction."  Section 
375  (Rev.  St.  1913,  sec.  9269)  of  the  habeas  corpus  act 
was  not  mentioned  in  that  decision,  and  although  that 
section  relates  specifically  to  habeas  corpus  proceedings, 
and  provides  that  habeas  corpus  proceedings  "may  be 
reviewed  as  provided  by  law  in  criminal  cases,"  and  had 
been  in  force  for  very  many  years  when  the  statute  of 
1907  was  enacted,  and  had  been  recognized  and  enforced 
by  this  court  {At wood  v.  Attcater,  34  Neb.  402),  it  must 
now  be  considered  that  the  legislature  in  the  act  of  1907 
modified  this  section  as  well  as  others  at  that  time  in 
force,  and  that  now  the  only  method  of  obtaining  a  re- 
view in  this  court  in  habeas  corpus  proceedings  is  by 
appeal. 

2.  There  are  33  assignments  of  error  in  the  appellant's 
brief,  and  among  them  it  is  assigned  that  the  court  erred 
in  holding  that  the  complaint  filed  against  the  petitioner 
stated  an  offense  against  the  laws  of  the  state  of  Ne- 
braska. The  complaint  was  in  the  police  court  of  the 
city  of  Omaha.  It  alleged  that  the  defendant  did  "dis- 
obey rules  of  the  health  commissioner  in  permitting 
children  under  12  years  to  enter  his  show  house  during 
epidemic  of  fever,  contrary  to  the  city  ordinances  of 
the  city  of  Omaha  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Ne- 
braska." The  complaint  is  quite  informal,  and  per- 
haps lacks  some  of  the  necessary  allegations  in  charg- 
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ing  such  an  oflpense.  Upon  this  complaint  a  warrant  was 
issued  which  was  less  formal  in  charging  the  offense  than 
was  the  complaint.  On  this  warrant  the  defendant  was 
arrested  and  brought  before  the  court.  No  objection 
was  made  in  the  police  court  to  the  complaint  or  the 
warrant,  so  far  as  this  record  shows.  The  defendant 
immediately  applied  to  the  district  court  for  a  writ  of 
habeas  corpus.  The  district  court  appears  to  have  taken 
a  large  amount  of  evidence  in  regard  to  the  ordinances 
of  the  city,  and  the  regulations  of  the  board  of  health, 
and  other  similar  matters.  The  district  court  should 
have  inquired  whether  the  police  court  had  attained 
jurisdiction  of  the  defendant,  and  that  would  have  de- 
termined the  relator's  right  to  a  writ  of  habeas  corpus. 
"A  writ  of  habeas  corpus  is  not  a  proceeding  to  correct 
errors."  In  re  Balcom,  12  Neb.  316.  **The  writ  of  habeas 
corpus  is  not  a  corrective  remedy,  and  is  never  allowed 
as  a  substitute  for  appeal  or  writ  of  error."  Fttate  t?. 
Crinklaw,  40  Neb.  759.  In  re  Ijangston,  55  Neb.  310; 
Michaelson  v.  Beemer^  72  Neb.  761.  A  person  restrained 
under  an  unconstitutional  law  will  be  discharged  on 
a  writ  of  habeas  corpus.  Ex  parte  Thomason,  16  Neb. 
238.  In  this  last  case  a  preliminary  examination  wa9 
had,  and  the  accused  was  held  to  await  the  action, of 
the  grand  jury.  He  failed  to  give  bail,  and  was  re- 
manded to  jail,  and  applied  to  this  court  for  a  writ  of 
habeas  corpus.  In  In  re  Application  of  McMonies,  75 
Neb.  702,  it  was  held:  "The  writ  of  habeas  corpus  will 
lie  to  relieve  the  relator  therefor  from  arrest  and  deten- 
tion for  the  violation  of  the  provisions  of  a  void  munici- 
pal ordinance."  In  that  case  there  had  been  no  trial  in 
a  court  of  original  jurisdiction.  The  opinion  does  not 
show  whether  the  question  of  the  validity  of  the  ordi- 
nance, under  which  the  prisoner  was  held,  had  been 
submitted  to  and  determined  by  the  justice.  The  ground 
of  the  decision  is  that  the  validity  of  the  ordinance  in 
question  had  just  been  determined  by  this  court,  and  had 
been  held  to  be  invalid  for  the  reason  that  the  village 
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board  had  no  power  to  enact  such  an  ordinance,  and  it 
was  held  that,  it  being  conceded  that  the  ordinance 
was  void,  the  relator  was  entitled  to  his  discharge  upon 
a  writ  of  habeas  corpus.  In  the  case  at  bar  the  validity 
of  the  regulation  of  the  board  of  health  and  its  force 
and  effect  depend  upon  the  construction  to  be  given  to 
various  statutes  of  the  state,  and  an  ordinance  of  the 
city  of  Omaha.  If  the  proceedings  upon  which  the 
health  officers  were  acting  were  void,  that  fact  did  not 
appear  upon  the  face  of  the  complaint  or  the  warrant, 
and  the  question  of  the  validity  and  force  of  those  reg- 
ulations was  a  matter  of  defense  before  the  police 
magistrate.  The  errors  of  that  court,  if  any,  could  be 
corrected  by  a  reviewing  court,  not  by  proceedings  in 
habeas  corpus.  It  follows  that  the  errors  assigned  upon 
the  rulings  of  the  district  court  in  receiving  and  ex- 
cluding evidence  and  other  similar  matters  are  im- 
material here. 

The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 


State,  ex  reHj,  Nora  M.  DeBolt,  appellant,  v.  Ida  M. 

Kelly,  appellee. 

Filed  Decembeb  19,  1916.    No.  19596. 

1.  Innmnce:  Fbatebnal  Societies:  Election  of  Officebs.  The 
supreme  authority  of  a  fraternal,  beneficiary  society,  which  is  by 
the  constitution  of  the  order  made  the  "judge  of  election  and 
qualification  of  its  officers/'  may  at  the  same  meeting,  and  im- 
mediately after  an  election  of  an  officer  is  declared,  reconsider 
the  election  and  take  another  ballot,  if  the  first  election  is  the 
result  of  fraud  or  mistake  and  irregularity,  and  generally  it  is  for 
the  voters  themselves  in  such  cases  to  determine  the  question  of 
fraud  or  mistake. 

2.  : : .  In  such  a  case,  if  it  appears  that  the  ques- 
tion of  fraud  or  mistake  is  raised  in  good  faith  and  is  determined 
by  the  voters  themselves,  the  courts  will  not  Interfere  and  declare 


620  NEBRASKA  REPORTS.  [Vol.  100 

state,  ex  rel.  De  Bolt,  v.  Kelly. 

that  the  supposed  fraud  or  mistake  was  not  of  sufficient  impor- 
tance to  Justify  the  action  of  the  voters. 


3.  :  :  :  Records.  If  the  regular  record  of  the  pro- 
ceedings of  such  an  order  is  not  impeached  in  the  pleadings,  nor 
directly  attacked,  without  objection,  in  the  evidence,  the  minutes 
kept  by  the  proper  officer  and  duly  certified  will  control. 

4.  :  :  .  One  who  is  formally  presented  as  a  can- 
didate upon  the  final  ballot,  and  is  voted  for  without  protest  on 
her  part,  cannot  afterwards  object  that  such  ballot  was  without 
authority,  and  that  she  is  entitled  to  the  office  by  the  former  bal- 
lot which  was  set  aside  by  the  action  of  the  qualified  voters. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears^  Judge.     Reversed^  tcith  directions. 

John  J.  Sullivan  and  Arthur  F,  Mullen,  for  appellant 

Jefferis  S  T unison,  contra, 

Sedgwick,  J. 

The  Supreme  Forest,  Woodmen  Circle,  as  defined  by 
its  constitution,  is  "a  secret,  fraternal,  beneficiary  and 
benevolent  order."  Its  constitution  provides  that  the 
regular  election  of  officers  "shall  take  place  in  1915  at 
the  biennial  meeting  of  the  Supreme  Forest  and  every 
four  years  thereafter."  One  of  the  officers  to  be  elected 
was  "Supreme  Banker,"  which  office  had  been  held  by 
this  respondent  for  several  years.  The  "Supreme  Bank- 
er" was  paid  a  salary  of  fl,500  per  annum.  A  ballot 
was  taken,  and  the  respondent  was  declared  elected. 
Afterwards  some  question  was  raised  as  to  the  ballot, 
and  another  ballot  was  taken  and  the  relator  declared 
elected.  The  respondent  refused  to  surrender  the  office, 
and  this  action  was  brought.  The  respondent  insists 
that  the  first  ballot  was  regular,  and  that  the  electors 
had  no  power  to  disregard  it  and  take  another  ballot. 
The  trial  court  found  for  the  respondent  and  dismissed 
the  action,  and  the  relator  has  appealed. 

The  constitution  of  the  order  contains  this  provision: 
"It  (the  Supreme  Forest)  shall  be  the  judge  of  election 
and  qualification  of  its  officers  and  members  and  estab- 
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lish  rules  for  their  government."  It  also  contains  the 
provision:  ^*No  reconsideration  of  a  ballot  shall  be  had 
after  the  guardian  has  announced  the  result  thereof." 
These  two  provisions  might  be  considered  as  inconsist- 
ent, if  it  were  not  for  the  fact  that  the  former  is  a  gen- 
eral provision  of  the  order,  and  the  latter  is  a  special 
provision  in  the  rules  of  the  order  in  regard  to  appli- 
cation for  membership,  and  must,  therefore,  to  avoid 
inconsistencies,  be  construed  as  applying  to  these  mat- 
ters only.  The  power  of  this  Supreme  Forest  to  recon- 
sider the  election  of  an  officer  in  the  same  meeting  at 
which  the  election  was  held  is  very  much  discussed 
in  the  briefs,  and  it  appears  to  be  generally  held  that, 
if  the  election  is  questioned  for  some  irregularity  or 
mistake  in  the  procedure,  and  not  for  the  purpose  of  en- 
abling the  electors  to  change  their  vote,  such  a  body 
may  reconsider  the  election,  even  without  a  special  pro- 
vision in  its  constitution  making  it  the  judge  of  the 
election  of  its  officers.  Some  authorities  have  held  that 
such  an  election  cannot  be  reconsidered  for  the  purpose 
of  enabling  the  electors  to  change  their  votes  and  elect 
another  person  after  a  qualified  person  has  been  elected 
and  accepted  the  office. 

If  such  an  election  is  the  result  of  fraud  or  mistake, 
it  may  be  reconsidered  by  a  majority  of  those  entitled 
to  participate  therein,  and  generally  it  must  be  for  the 
voters  themselves  to  determine  the  question  of  fraud  or 
mistake.  If  it  is  unanimously  conceded  by  those  par- 
ticipating in  the  election  that  there  has  been  such  fraud 
or  mistake  as  to  require  another  ballot  to  determine 
•  the  will  of  the  voters  and  another  ballot  is  immediately 
taken  accordingly,  it  is  not  the  duty  of  the  courts  to 
interfere  and  declare  that  the  supposed  fraud  or  mis- 
take was  not  of  sufficient  importance  to  justify  another 
ballot.  If  the  person  afterwards  complaining  partici- 
pates in  the  second  ballot  without  protest  and  apparently 
at  the  time  acquiesces  in  the  result,  it  ought  to  be  con- 
clusive that  the  fraud  or  mistake  in  the  first  ballot  was 
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sufficient  to  justify  the  taking  of  another  ballot,  and 
that  the  result  of  the  second  ballot  expressed  the  real 
will  of  the  voters. 

There  is  some  evidence  which  by  itself  would  tend  to 
indicate  unfair  practice  in  the  second  ballot  and  arbi- 
trary action  on  the  part  of  the  presiding  officer,  in  which 
she  was  encouraged  by  some  of  the  electors;  but  the 
correctness  of  the  official  records  of  the  proceedings 
is  not  challenged  in  the  pleadings,  and  there  is  no  direct 
attempt  in  the  evidence  to  amend  or  modify  the  official 
minutes  of  the  proceedings.  These  minutes  recite  that 
two  candidates  for  the  office,  the  relator  and  the  respon- 
dent, were  nominated.  A  ballot  was  taken,  and  the  tel- 
lers announced  that  63  votes  were  cast,  that  the  relator 
received  31  and  the  respondent  received  32  votes.  The 
presiding  officer  then  announced:  "Sovereign  Kelly  re- 
ceiving the  higher  number  of  votes,  you  have  elected 
your  present  banker,  Ida  M.  Kelly,  to  serve  as  banker 
for  the  next  four  years."  The  respondent  accepted  the 
election,  whereupon  a  delegate  announced:  "There  were 
only  63  votes  cast  when  there  should  have  been  65." 
One  of  the  delegates  announced  that  they  found  a  blank 
ballot,  and  the  presiding  officer  declared:  "If  there  is 
anything  that  concerns  the  ballots,  they  should  call  the 
attention  of  the  convention  to  it,  so  if  it  is  not  a  legal 
ballot  another  ballot  may  be  taken."  A  delegate  in- 
quired whether  anyone  had  a  right  not  to  vote,  and  the' 
presiding  officer  then  announced:  "What  is  the  pleasure 
of  the  convention?  I  think  the  roll  should  be  call.  1 
and  see  if  there  are  65  votes.  I  will  ask  that  we  com- 
mence with  Sovereign  Toomey  and  count."  The  record 
recites  that  "this  count  showed  that  there  were  64  pre- 
sent who  were  entitled  to  vote."  A  delegate  then  an- 
nounced that  she  believed  that  "Mrs.  Kelly  would  wish 
the  ballot  correct,"  and  moved  that  "we  reconsider  the 
ballot,"  The  motion  was  seconded.  The  question  was 
then  raised  whether  the  former  ballot  was  valid,  there 
being  one  blank  ballot,  and  the  presiding  officer  announ- 
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ced:  ''Every  one  mnBt  vote,  unless  excused  by  the  con- 
vention." A  delegate  then  asked,  "Can  you  reconsider 
a  ballot  after  it  has  been  announced  by  the  Supreme 
Guardian?'^  and  the  Supreme  Guardian,  as  presiding 
officer,  stated:  "I  would  say  that  the  chairman  of  the 
tellers  did  not  report  the  blank  until  after  it  was  an- 
nounced. If  there  is  anything  wrong,  the  chairman  of 
that  committee  should  so  announce  it,  so  that  this  con- 
vention may  say  how  the  ballots  were  cast.  But  it 
was  not  announced  until  after  I  anAounced  the  election." 
The  presiding  officer  then  put  the  motion  whether  the 
former  ballot  should  be  reconsidered,  to  be  determined 
by  a  rising  vote.  The  vote  was  taken,  and  it  was  an- 
nounced that  there  were  36  in  favor  of  the  ballot  being 
reconsidered,  and  the  motion  to  reconsider  was  declared 
carried.  The  presiding  officer  announced:  "Now  you 
will  prepare  your  ballot  for  Supreme  Banker.  The  candi- 
dates are  Ida  M.  Kelly  and  Nora  DeBolt,  and  all  must 
vote."  A  delegate  requested  that  the  candidates  be  in- 
troduced, "so  that  every  one  might  know  which  ones 
they  were."  That  was  then  done  by  the  presiding  officer, 
who  introduced  the  relator  and  the  respondent,  respec- 
tively, as  the  two  candidates.  The  vote  was  then  taken, 
and  the  tellers  announced  that  there  were  64  votes  cast, 
and  that  the  relator  received  33  votes  and  the  respondent 
received  31  votes,  and  the  presiding  officer  announced: 
''You  have  by  your  votes  elected  sovereign  Nora  DeBolt 
for  Supreme  Banker."  The  respondent  then  announced: 
"I  want  to  congratulate  Sovereign  DeBolt,  and  assure  her 
that,  if  she  is  banker,  she  will  have  my  hearty  co-oper- 
ation in  her  work."  The  relator  then  formally  accepted 
the  office. 

It  is  then  established  that,  immediately  after  the  re- 
sillt  of  the  first  ballot  was  announced,  one  of  the  electors 
raised  a  question  as  to  the  regularity  of  the  election, 
and  a  motion  was  made  to  take  another  ballot.  This 
motion  was  declared  adopted  and  another  ballot  ordered. 
It  was  then  declared  that  there  were  two   candidates, 


624  NEBRASKA  REPORTS.  [Vol.   100 

State,  ex  rel.  De  Bolt,  v.  Kelly. 

and  this  respondent  was  formally  introduced  as  one  of 
the  two  candidates  to  be  voted  for.  By  so  offering  her- 
self <is  a  candidate  she  again  submitted  her  claims  to  the 
voters.  She  must  have  done  this  voluntarily,  since 
there  is  nothing  to  the  contrary  in  the  record  of  the  elec- 
tion, nor  in  any  evidence  offered  at  the  trial.  She 
could  not  thus  avail  herself  of  the  chance  of  a  favor- 
able vote,  and  afterwards  repudiate  the  result.  It 
is  not  denied  that  the  votes  were  correctly  counted,  and 
that  the  relator  received  a  majority  and  was  duly  de- 
clared elected. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  judg- 
ment for  relator  as  prayed  in  the  information. 

Beversbd. 
Letton,  J.,  not  sitting. 
Fawcbtt,  J.,  dissents. 

Hamer^  J.,  dissenting. 

This  is  the  case  where  they  had  two  ballots.  On  the 
first  ballot  Kelly  was  elected;  on  the  second  ballot  De- 
Bolt  was  elected.  I  do  not  like  this  system  of  double 
ballots.  I  am  not  satisfied  that  there  was  any  l^al 
right  to  take  the  second  ballot.  It  may  have  been  a 
scheme  concocted  in  the  interest  of  DeBolt.  I  have 
seen  irregularities  in  conventions  where  that  sort  of 
thing  seemed  to  be  done,  and  I  do  not  like  to  be  com- 
pelled to  adopt  it  in  an  election  in  a  fraternal  insurance 
society.  The  voting  of  one  blank  ballot  ought  not  to  be 
enough  to  set  aside  an  election.  If  not,  Kelly  has  been 
elected,  and  she  should  be  allowed  to  hold  the  oflSce. 
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Statb^  ex  rel.  William  Gantz  et  al.,  appellants,  v. 
Drainage  District  et  al.,  appellees. 

Filed  Decembeb  19,  1916.    No.  19646. 

1.  Statates:  Title  of  Act:  Validity.  The  title  of  the  act  (Laws  1911, 
ch.  145),  "An  act  to  amend  section  fifteen  (15),  article  five  (5),  chap- 
ter eighty-nine  (89)  of  the  Compiled  Statutes  of  Nebraska  1909,  re- 
lating to  drainage  districts,  and  to  add  additional  sections  to  said 
law,  and  to  repeal  said  section  fifteen  (15),  as  heretofore  existing," 
is  broad  enough  to  admit  of  legislation  germane  to  the  subject- 
matter  of  the  act  amended,  and  not  inconsistent  with  the  provisions 
of  that  act. 

2.   :  :  .    The  section  numbered  44  in  this  act  of 

1911  (Rev.  St.  1913,  sec.  1914)  Is  germane  to  the  original  act  (Laws 
1907,  ch.  153),  and  is  not  inconsistent  with  section  20  of  the  original 
act,  and  is  not  unconstitutional. 

3.  Drainage  Districts:  Organization:  Elections.  Under  section  1872, 
Rev.  St.  1913,  "Any  corporation,  public,  private,  or  municipal,  own- 
ing or  having  an  easement  in  any  land  or  lot,  may  vote  at  such 
election,  the  same  as  an  individual  may."  It  was  not  intended  to 
allow  double  representation  of  any  part  of  the  lands  in  the  district. 
The  easement  for  which  votes  may  be  cast  must  be  of  a  substantial 
nature,  analogous  to  ownership.  It  must  include  possession  under 
a  record  right.  Landowners  cannot  be  allowed  to  represent  in  the 
election  the  acres  of  land  lying  in  a  highway  which  Is  regularly 
established. 

4.  : : .    Exclusive  possession  and  a  record  right  of 

possession  and  use  of  the  land  indefinitely  is  an  easement  equivalent 
to  ownership  for  the  purpose  of  this  statute. 

5.   :  :  :  Ratification.     If  parties  who  assume  to 

vote  for  a  railroad  company  or  for  a  county  or  township  are  not 
formally  authorized,  their  acts  may  afterwards  be  ratified  by  the 
proper  authorities.  In  an  action  in  which  the  public  authorities 
represented  by  such  agents  are  not  parties,  a  general  allegation 
that  such  agents  "were  not  authorized"  pleads  only  a  conclusion. 

6.  Quo  Warranto:  Scope  of  Statute.  Quo  warranto  under  our  statute 
(Rev.  St.  1913,  sec.  8328)   is  intended  to  prevent  the  exercise  of 

powers  that  are  not  conferred  by  law,  and  is  not  ordinarily  available 
to  regulate  the  manner  of  exercising  those  powers. 

7.  Drainage  Districts:  Organizatio.n' :  Quo  Warranto.  If  the  election 
held  under  section  1914,  Rev.  St.  1913,  results  in  rejecting  the  prop- 
100  Neb.^-40 
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osition  to  proceed  with  the  work  under  the  plans  and  details  pro- 
posed, the  directors  have  no  power  to  proceed  further  to  carry  out 
those  plans  and  details,  and  quo  warranto  is  the  proper  remedy  to 
test  the  re^lt  of  such  election. 

Appeal  from  the  district  court  for  Merrick  county: 
Frederick  W.  Button,  Judge.    Reversed. 

Elmer  E.  Ross  and  Prince  d  Prince^  for  appellants. 

H.  M.  Morse  and  Martin  d  Bockes,  contra. 

Sedgwick,  J. 

A  petition  was  filed  with  the  board  of  supervisors  of 
Merrick  county  for  the  formation  of  a  drainage  district 
in  that  county  under  the  provisions  of  article  V,  ch.  19, 
Rev.  St.  1913.  The  board  of  supervisors  having  acted 
upon  the  petition  as  the  statute  contemplates,  an  elec- 
tion was  called,  which  resulted  in  favor  of  the  formation 
of  the  district  and  the  election  of  a  board  of  directors, 
who  duly  qualified.  The  board  of  directors  then  caused 
plans  and  specifications  to  be  made  for  the  construction 
of  the  drainage  ditches,  and  estimated  that  the  cost 
thereof  would  be  f  16,698.  Thereupon  an  election  was 
called  under  section  1914,  Rev.  St.  1913,  to  determine  the 
question  of  proceeding  with  the  work  and  incurring  the 
necessary  expense  thereof.  The  election  was  held,  and  it 
was  declared  by  the  canvassing  board  that  the  result  of  the 
election  was  in  favor  of  proceeding  with  the  proposed 
plan  of  drainage.  Whereupon  this  action  in  quo  war- 
ranto  was  brought  in  the  district  court  for  Merrick 
county  against  the  drainage  district  and  the  directors 
thereof  to  require  the  directors  to  answer  "by  what 
authority  or  warrant  they  claim  to  proceed  further  in 
the  premises  in  the  prosecution  of  said  enterprise,"  and 
for  a  judgment  that  the  electioji  so  held  "resulted  in 
the  defeat  of  said  proposition."  The  prayer  of  the  peti- 
tion continued:  "And  that  it  be  further  adjudged  by 
the  court  that  the  said  board  of  directors  have  no  fur- 
ther authority  to  proceed  except  to  certify  a  tax  levy 
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to  pay  the  necessary  expenses  inenrred  np  to  and  in- 
cluding said  election."  The  defendants  filed  a  general 
demurrer  to  the  petition,  which  was  sustained,  and  the 
action  dismissed,  and  the  relator  has  appealed.  It  is 
contended  that  quo  warranto^  is  not  the  proper  remedy 
in  such  case,  and  that  section  1914  is  unconstitutional 
and  void. 

1.  The  petition,  after  relating  the  facts  above  recited, 
alleges  that  the  canvassing  board  of  the  election  found 
that  the  total  number  of  the  votes  cast  was  9,132,  and 
that  4,703  votes  were  in  favor,  of  proceeding  with  the 
proposed  plan  of  drainage,  and  4,429  votes  were  against 
so  proceeding,  and  declared  that  the  majority  in  favor 
of  proceeding  was  274.  It  was  further  alleged  that 
349  votes  were  cast  in  favor  of  the  proposition  as  rep- 
resenting the  number  of  acres  of  land  in  the  right  of 
way  of  the  Union  Pacific  Railroad  Company,  that  those 
votes  were  cast  by  the  station  agent  at  Clarks,  and  that 
he  was  not  authorized  to  act  for  the  railroad  company 
in  the  premises,  and  that  the  total  number  of  acres  in 
the  right  of  way  of  the  railroad  company,  within  said 
district,  was  not  more  than  150  acres,  and  that  "all 
parties  voting  in  favor  of  said  proposition  and  having 
lands  through  which  the  right  of  way  of  said  railroad 
company  extended  within  said  district,  such  party, 
or  parties,  voted  the  entire  tract,  or  government  sub- 
division, of  land,  and  counted  the  acreage  of  the  said 
right  of  way  as  the  part  of  said  subdivision,  all  of 
which  they  claimed  to  own,  and  cast  such  number  of 
votes  therefor  as  included  the  land  therein  owned  by 
them  and  the  said  right  of  way;  that  approximately 
100  votes  were  thus  cast  by  said  landowners  in  excess 
of  the  land  actually  owned  by  them,  or  in  which  they 
had  any  right,  title,  or  interest  entitling  them  to  cast 
any  vote  or  votes  therefor,  and  were  counted  and  in- 
cluded in  the  return  favorable  to  said  proposition." 
It  it  also  alleged  that  280  votes  were  cast  in  behalf  of 
Merrick  county  as  representing  the  number  of  acres  of 
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land  claimed  to  be  within  the  highways  in  said  district 
and  used  for  rogtd  purposes;  that  the  party  who  cast 
such  votes  was  not  authorized,  and  that  the  ^^owners 
of  the  real  estate  in  said  district  voted  the  full  number 
of  acres  of  land  by  them  respectively  held  without 
any  deductions  for  road  purposes  as  they  were  of  right 
authorized  to  do,  and  that  the  total  number  of  acres  in 
said  district  used  for  road  purposes  and  not  voted  by 
the  owners  did  not  exceed  50  acres." 

If  these  allegations  were  true,  there  was  no  majority 
of  legal  votes  in  favor  of  the  proposition,  and  the  prop- 
osition was  not  adopted  by  the  voters.  The  statute 
provides:  "Any  corporation,  public,  private,  or  munic- 
ipal, owning  or  having  an  easeiuent  in  any  land  or  lot, 
may  vote  at  such  election,  the  same  as  an  individual 
may."  Rev.  St.  1913,  sec.  1872.  The  legislature  took 
notice  of  the  fact  that  the  public  highways  and  the  right 
of  way  of  transportation  companies  would  be  benefited 
by  drainage.  It  was  intended  to  make  them  respon- 
sible for  their  proportion  of  the  expense  of  the  improve- 
ment (Rev.  St.  1913,  sec.  1830),  and  to  allow  them  a 
share  with  the  individual  landowners  in  such  control 
as  was  given  to  interested  parties.  This  purpose  and  the 
nature  of  these  public  interests  aflfected  must  be  con- 
sidered in  ascertaining  the  meaning  of  the  language 
used  by  the  legislature:  "Any  person  may  cast  one 
vote  on  each  proposition  to  be  voted  on  for  each  acre 
of  land  or  fraction  thereof  and  for  each  platted  lot 
which  he  may  own  or  have  an  easement  in,  as  show^n 
by  the  official  records  of  the  county  where  the  land  op 
lots  may  be."  Rev.  St.  1913,  sec.  1872.  It  was  not 
intended  by  the  use  of  the  words  "which  he  may  own 
or  have  an  easement  in"  to  allow  double  representation 
of  a  part  of  the  lands  in  the  district.  The  ownership 
must  be  complete;  that  is,  there  must  be  title  and  the 
right  of  possession.  The  easement  must  be  of  the  sub- 
stantial nature  of  a  railroad  company's  easement  in 
its  right  of  way,  or  of  the  public  I:^  the  highways;  that 
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is,  it  must  include  possession  under  a  record  right. 
Therefore  landowners  could  not  be  allowed  to  represent 
in  the  election  the  acres  of  land  lying  in  a  highway  which 
is  regularly  established,  or  in  the  right  of  w^ay  of  the 
railroad  company.  While  the  public,  or  railroad  com- 
pany, does  not  have  absolute  title  to  such  lands,  it  ha^ 
exclusive  possession,  and  has  the  record  right  to  pos- 
session and  use  thereof  indefinitely.  This  is  an  ease- 
ment equivalent  to  ownership  for  the  purposes  of  this 
statute. 

The  allegations  that  the  "station  agent  at  Clarks"  was 
not  authorized  to  cast  the  votes  of  the  railroad  com- 
pany and  that  "the  party  who  cast  such  votes"  for  the 
county  were  "not  authorized''  are  not  suflficiently  pleaded 
to  amount  to  more  than  conclusions  of  the  pleader.  If 
these  parties  were  not  formally  authorized^  their  acts 
might  afterwards  be  ratified,  and  there  is  no  allegation 
that  this  was  not  done. 

The  drainage  act  under  which  these  proceedings  were 
had  was  enacted  in  1907.  Laws  1907j  ch.  153.  Section 
1914,  Rev.  St.  1913,  is  a  part  of  the  act  of  1911.  Laws 
1911,  ch.  145.  These  two  acts  are  incorporated  in  Rev. 
St.  1913,  ch.  19,  art.  V,  being  sections  1866-1914.  It 
is  contended  that  section  1914  is  unconstitutional,  as 
it  violates  section  11,  art.  Ill,  Const.,  which  provides: 
**No  bill  shall  contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title.  And  no 
law  shall  be  amended  unless  the  new  act  contains  the 
section  or  sections  so  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed."  The  act  of  1907  has  a 
very  comprehensive  title :  "An  act  to  provide  for  drainage 
districts  to  drain  wet  land,  »  »  »  ^md  the  rights, 
obligations  and  powers  of  such  corporations,  ♦  ♦  » 
and  defining  the  duties  and  powers  of  public  officials." 
The  amendatory  act  of  1911  is  entitled  "An  act  to 
amend  section  fifteen  (15),  article  five  (5),  chapter 
eighty-nine  (89),  of  the  Compiled  Statutes  of  Nebraska 
1909    relating    to    drainage    districts,    and    to    add    ad- 
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ditional  sections  to  said  law,  and  to  repeal  said  section 
fifteen  (15),  as  heretofore  existing."  Under  this  title 
any  sections  might  be  added  that  were  germane  to  the 
original  title  of  the  act.  After  amending  section  15 
and  repealing  the  same,  the  act  of  1911  adds  several 
additional  sections.  One  of  these  additional  sections, 
which  is  numbered  44,  provides:  "In  all  districts  here- 
after organized  the  board  of  directors,  having  first 
adopted  detailed  plans  and  specifications  of  the  work 
proposed  to  be  done,  and  made  an  estimate  of  the  total 
cost  of  such  contemplated  improvement,  and  filed  said 
plans,  specifications  and  estimated  cost  with  the  county 
clerk  of  the  county  having  the  largest  area  of  land,  shall 
then  publish  a  notice  once  each  week  for  three  weeks 
in  a  newspaper  in  each  county,  of  an  election  to  vote 
on  the  question  of  proceeding  with  such  work  and  in- 
curring of  the  necessary  liability,  which  election  shall 
be  held  in  all  respects  as  other  elections,  provided  for 
in  this  article."  Section  20-  of  the  original  act  of  1907 
is  a  definition  of  the  duties  of  the  directors  after  the 
district  has  been  regularly  organized.  It  begins  with 
the  provision:  "Said  board  of  directors  shall  employ 
such  engineer,  surveyor  and  other  help  as  they  may 
deem  necessary  and  proper  and  shall  proceed  according 
to  their  best  judgment  to  carry  out  such  work  of  the 
character  mentioned  in  paragraph  one  hereof,  as  they 
deem  for  the  public  health,  convenience  and  welfare." 
It  is  contended  that  this  authorizes  the  board  of  di- 
rectors to  proceed  with  the  work  in  accordance  with  the 
plans,  specifications  and  details  that  they  made  out, 
and  that  as  section  1914  limits  the  discretion  of  the  board 
and  requires  that,  after  the  plans  and  specifications  and 
the  details  of  the  improvements  are  decided  upon,  the 
board  cannot  proceed  to  incur  this  expense  without  the 
consent  of  the  taxpayers  interested,  it  amounts  to  an 
amendment  of  section  20  of  the  original  act,  and,  as  it 
does  not  repeal  that  section,  is  a  violation  of  the  pro- 
vision of  the  Constitution  above  quoted. 
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Section  20  of  the  original  act  of  1907  will  not  bear 
this  construction.  It  appears  from  a  reading  of  the 
whole  section  that  it  was  not  intended  to  provide  at 
what  point  in  the  proceedings  the  board  should  contract 
fop  construction  and  repair,  but  to  provide  how  the 
board  should  act  in  making  such  contracts  and  proceed- 
ing with  the  work.  Section  1914  is  a  very  important 
provision.  If,  after  the  district  is  organized,  it  develops 
that  the  expense  of  the  drainage  would  be  so  great  and 
the  diflSculties  connected  with  it  so  important  as  to 
render  the  whole  scheme  unadvisable,  the  authority  to 
determine  that  question  is  very  important  and  should 
rest  with  the  owners  of  the  property  upon  whom  these 
burdens  would  fall.  This  provision  is  not  necessarily 
inconsistent  with  the  section  of  the  original  act  defining 
the  duties  of  the  directors,  and  should  not  for  that 
reason  be  held  unconstitutional. 

2.  The  statute  provides:  "An  information  may  be 
filed  against  any  person  unlawfully  holding  or  exercis- 
ing any  public  office  or  franchise  within  this  state,  or 
any  office  in  any  corporation  created  by  the  laws  of  this 
state,  or  when  any  public  officer  has  done  or  suffered  any 
act  which  works  a  forfeiture  of  his  office,  or  when  any 
persons  act  as  a  corporation  within  this  state  without 
being  authorized  by  law,  or  if,  being  incorporated,  they 
do  or  omit  acts  which  amount  to  a  surrender  or  forfeit- 

« 

ure  of  their  rights  and  privileges  as  a  corporation,  or 
when  they  exercise  powers  not  conferred  by  law."  Rev. 
St  1913,  sec.  8328. 

It  is  said  in  .State  v.  Scott,  70  Neb.  684 :  "Since  the 
remedy  by  information  in  the  nature  of  quo  warranto 
is  employed  to  test  the  actual  right  to  an  office  or  fran- 
chise, it  seems  that  it  cannot  be  extended  to  relieve 
against  official  misconduct  which  does  not  work  a  for- 
feiture of  the  office."  It  is  contended  that  this  is  de- 
cisive of  the  case  at  bar.  It  is  true  that  quo  warranto 
under  our  statute  is  intended  to  prevent  the  exercise  of 
powers  that  are  not  conferred  by  law,  and  is  not  ordi- 
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narily  available  to  regulate  the  manner  of  exercising 
those  powers.  It  is  also  manifest  that,  if  the  work  is 
to  be  proceeded  with,  the  directors  are  the  proper  offi- 
cers to  exercise  such  powers.  Section  1914,  Rev.  St. 
1913,  provides:  ^^If  a  majority  of  the  votes  at  such  elec- 
tion vote  afi^ainst  proceeding  and  incurring  the  liability, 
then  the  board  shall  abandon  the  same,  and  shall  there- 
upon certify  to  the  county  clerks  a  tax  levy  on  all  the 
tracts  in  the  district  by  valuation,  sufficient  to  pay  all 
the  liabilities  of  said  district,  and  said  levy  shall  be 
entered  and  collected  as  other  general  taxes,  and  used 
to  pay  said  liabilities."  If  the  allegations  of  this  com- 
plaint are  true,  a  majority  of  the  votes  were  against 
proceeding  further  and  incurring  further  liability.  It 
was  then  the  duty  of  the  board  of  directors  to  abandon 
the  project,  and  they  were  without  power  to  proceed  with 
the  project  and  incur  further  expense.  They  were  at- 
tempting then  to  exercise  powers  which  they  did  not 
possess  under  the  law,  and  an  information  in  quo  tear- 
ran  to  was  the  proper  remedy  under  the  statute. 

We  conclude  that  the  court  erred  in  dismissing  the 
action  without  investigation,  and  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed. 


State    op    Nebraska,    Pi^mntifp,   v.    Supreme    Forest, 
Woodmen  Circle,  et  al.,  defendants. 

Filed  Decembeb  19,  1916.    No.  19761. 

1.  Insurance:  Fraternal  Associations:  State  Control.  The  author- 
ities of  the  state,  under  our  statute,  are  given  such  control  of 
fraternal  beneficiary  associations  as  to  require  the  state  to  see 
that  the  interests  of  the  members  of  the  association  are  not  sacri- 
ficed by  unauthorized  usurpations  of  authority  on  the  part  of 
officers  of  the  association.  Under  the  circumstances  in  this  case, 
this  court  has  original  Jurisdiction  of  an  action  In  the  name  of  the 


Vol.  100]  SEPTEMBER  TERM,  1916.  633 

state  Y.  Supreme  Forest,  Woodmen  Circle. 


state  brought  by  the  attorney  general,  in  behalf  of  the  insurance 
board,  to  determine  the  Jurisdiction  and  powers  of  the  contending 
officers  of  the  association. 

2.  :  :  Form  of  Government.  A  fraternal  beneficiary  as- 
sociation must,  under  our  statute,  have  a  representative  form  of 
government,  that  is,  the  governing  powers  of  the  association  shall 
be  elected  directly  or  indirectly  by  the  members.  The  governing 
body  in  the  defendant  association,  called  the  "Supreme  Forest," 
is  so  elected,  and  corresponds  to  the  board  of  directors  in  an  ordi- 
nary corporation.  It  is  authorized  to  "enact  laws  for  its  own 
government  and  for  conducting  the  business  of  the  order  generally." 
Laws  80  enacted  in  harmony  with  the  constitution  of  the  associa- 
tion and  statutes  of  the  state  are  binding  upon  the  association 
and  its  officers  and  members. 

3.   :  :  .    The  constitution  of  the  order  creates  an 

executive  council  which  is  subordinate  to  the  Supreme  Forest. 
The  council  could  not  authorize  a  committee  to  conduct  "the 
business  of  the  order  generally"  without  the  approval  of  a  specified 
number  of  the  members  of  the  Supreme  Forest,  and  its  attempt  to 
do  so  is  held  invalid. 

4.   :  :  Constitution:  Construction.    When  the  language 

of  the  controlling  writing  is  at  some  point  ambiguous,  the  practical 
construction  by  the  parties  themselves  must  control! 

Oeiginal  proceeding  by  the  State  against  the  Supreme 
Forest,  Woodman  Circle,  and  others.  Application  for 
injunction.    Injunction  allowed. 

Willis  E.  Reedy  Attorney  General,  for  plaintiff. 

John  J.  Sullivan,  Arthur  F.  Mullen,  Stout,  Rose  d 
Wells,  Brogan  <&  Raymond,  Jefferts  &  Tunison  and 
Frank  H.  Gaines,  contra, 

Sedgwick,  J. 

The  Supreme  Forest,  Woodmen  Circle,  is  a  fraternal 
beneficiary  association  with  a  large  membership  through- 
out the  United  States.  The  legislative  body  of  the  order 
is  known  as  the  "Supreme  Forest,"  and  the  constitution 
provides  that  it  shall  have  original  and  appellate  juris- 
diction in  all  matters  pertaining  to  the  general  wel- 
fare of  the  order.  The  constitution  also  provides  for 
I  supreme  executive  council,  and  this  council  is  given 
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all  power  and  authority  of  the  Supreme  Forest  when 
that  body  is  not  in  session,  except  as  specified  in  section 
30  of  the  constitution.  The  chief  officer  of  the  Supreme 
Forest  is  called  the  supreme  guardian,  and  the  con- 
stitution provides  that  the  supreme  guardian  shall  also 
be  a  member  of  the  supreme  executive  council.  The 
Supreme  Forest  meets  biennially,  and  at  its  last  meeting 
elected  the  defendant  Emma  B.  Manchester  supreme 
guardian.  She  assumes,  and  now  insists,  that  under  the 
constitution  she  has  the  power  and  duty  to  "administer  the 
organization  or  field  work  of  the  society."  This  appears 
to  include  the  appointment  of  financial  and  other  agents 
and  attorneys,  and  other  important  matters.  The 
supreme  executive  council  appointed  a  committee  of 
three,  of  which  Mrs.  Manchester  was  one,  to  take  charge 
of  and  control  this  "organization  or  field  work."  The 
defendants  Dora  Alexander  and  Mary  E.  LaRocca,  the 
other  two  members  of  the  committee,  being  a  majority 
thereof,  assumed  to  direct  the  "organization  or  field 
work,"  and  so  a  conflict  arose  between  Mrs.  Manchester 
and  these  two  members  of  the  committee,  and  it  seems 
to  be  conceded  that  this  conflict  so  disorganized  the 
business  as  to  endanger  the  existence  of  the  association. 
The  attorney  general,  in  behalf  of  the  insurance  board 
of  the  state,  brought  this  action  in  quo  tcarranto  in  this 
court  to  determine  the  jurisdiction  and  powers  of  these 
respective  authorities,  making  the  association  and  these 
three  officers,  the  members  of  the  supreme  executive 
council,  and  the  members  of  the  board  of  supreme  mana* 
gers,  defendants.  No  brief  has  been  filed  on  behalf  of 
the  state.  Mrs.  Manchester,  as  supreme  guardian,  by 
her  attorneys,  represents  one  side  of  the  controversy, 
and  also  briefs  have  been  filed  on  behalf  of  the  other  de- 
fendants as  representing  the  other  side  of  the  contro- 
versy. 

1.  It  is  suggested  that  the  court  should  not  entertain 
jurisdiction  of  the  action  because  the  state  is  not  inter- 
ested  in   the   controversy,   and    therefore   the   insurance 
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board  and  the  attorney  general  cannot  maintain  such 
proceedings.  This  question  is  not  much  discussed  in 
the  briefs,  and,  without  entering  into  a  discussion  of 
the  matter,  we  have  concluded  that  the  authorities  of 
the  state,  under  our  statute,  are  given  such  control  of 
these  beneficiary  associations  as  to  require  the  state  to 
see  that  the  interests  of  the  members  of  the  association 
are  not  sacrificed  by  unauthorized  usurpations  of  authori- 
ty on  the  part  of  the  officers  of  the  association. 

2.  There  is  more  or  less  ambiguity  and  uncertainty 
in  the  articles  of  association  and  the  by-laws,  and,  even 
if  we  assume  that  all  parties  have  acted  in  good  faith, 
it  is  apparent  that  these  uncertainties  have  led  to  this 
destructive  conflict  of  authority.  The  constitution  pro- 
vides that  the  supreme  guardian  shall  appoint  deputy 
supreme  guardians  and  instruct  them  in  their  duties. 
The  contending  parties  do  not  agree  as  to  the  powers  and 
duties  of  these  deputy  supreme  guardians  so  appointed. 
If  under  the  constitution  and  the  laws  of  the  association 
the  supreme  guardian  and  these  deputy  supreme  guard- 
ians are  "to  administer  organization  or  field  work  of  the 
society,"  then  the  contention  of  Mrs.  Manchester  as 
supreme  guardian  must  be  sustained ;  but  if  the  authority 
of  the  supreme  guardian  and  the  deputy  supreme  guard- 
ians is  limited  to  the  more  formal  duties  of  the  supreme 
guardian,  and  does  not  include  the  "organization  or  field 
work,"  then  the  contention  of  Mrs.  Alexander  and  Mrs. 
LaRocca,  as  a  majority  of  the  committee  appointed  by 
the  executive  council,  must  be  sustained. 

The  statute  provides  that  such  association  shall  have 
a  representative  form  of  government,  that  is,  the  govern- 
ing powers  of  the  association  shall  be  elected  directly 
or  indirectly  by  the  members,  and  it  appears  from  its 
constitution  that  the  Supreme  Forest  is  so  elected,  and 
is  the  governing  power  of  the  association.  The  Supreme 
Forest  is  the  governing  body,  and  corresponds  to  the 
board  of  directors  in  an  ordinary  corporation.  The  ex- 
ecutive council  is  a  subordinate  body  with  limited  pre- 
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scribed  powers  and  duties,  and  connot  be  considered 
in  any  sense  as  analogous  to  the  controlling  directors  of 
a  corporation.  The  Supreme  Forest  *'shall  enact  laws 
for.  its  own  government  and  for  conducting  the  business 
of  the  order  generally."  The  regulation  of  the  general 
business  of  the  order,  then,  is  to  be  by  legislation,  and 
the  executive  council  can  legislate  only  as  provided  in 
the  constitution.  Manifestly  the  executive  council  can 
have  no  power  that  shall  conflict  with  the  laws  so  en- 
acted by  the  Supreme  Forest.  By  the  constitution  it  is 
provided  that  the  supreme  executive  council  shall  have 
a  limited  legislative  power.  In  order  to  exercise  such 
power,  it  must  be  determined  by  unanimous  vote  of  all 
the  members  present  that  an  emergency  exists,  and  no 
legislation  shall  be  enacted  unless  the  same  shall  receive 
the  affirmative  vote  of  at  least  seven  members  of  the 
council,  and  no  legislation  of  .theirs  shall  be  enforced 
until  it  is  approved  in  writing  by  two-thirds  of  the  mem- 
bers of  the  Supreme  Forest  other  than  members  of  the 
supreme  executive  council.  In  the  appointment  of  this 
committee  the  executive  council  did  not  comply  with 
these  requirements.  The  council  therefoce  could  not 
clothe  this  committee  witk  authority  to  "conduct  the 
business  of  the  order  generally."  That  power  is  in  the 
Supreme  Forest,  and  must  be  exercised  by  enacting  laws; 
that  is,  by  legislation.  The  executive  council  can  legis- 
late only  in  the  specific  manner  stated  in  the  constitution. 
It  follows  that  the  committee  could  not  take  control 
of  the  general  business  of  the  order. 

A  deputy  is  "one  authorized  by  an  officer  to  exercise 
the  office  or  right  which  the  officer  possesses  for  and  in 
place  of  the  latter."  This  brings  us  back  to  the  question 
we  begin  with:  Is  the  supreme  guardian  authorized  to 
organize  groves,  or  local  branches  of  the  order,  and  to 
generally  administer  the  "organization  or  field  work?" 
If  so,  she  might  appoint  deputy  supreme  guardians  to 
perform  these  duties.  It  is  her  tJuty  to  preside  at  all 
meetings  of  the  Supreme  Forest  and  of  the  supreme  ex- 
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ecutive  council  and  enforce  the  laws  of  the  order.  "She 
shall  appoint  all  committees  not  otherwise  provided  for, 
and  have  general  supervision  over  the  affairs  of  the 
order." 

There  is  no  express  or  definite  provision  in  the  consti- 
tution and  laws  of  the  association  as  to  who  "shall  gen- 
erally administer  the  organization  or  field  work."  The 
most  that  can  be  said  in  favor  of  the  contention  that  the 
executive  council  has  this  power  and  duty  is  that  the 
language  of  the  constitution  and  laws  is  ambiguous  upon 
that  point.  Under  such  circumstances,  the  practical 
construction  by  the  parties  themselves  must  control.  For 
many  years  the  supreme  guardian  has  performed  these 
duties,  and  all  parties  have  acquiesced  in  this  construc- 
tion of  the  constitution  and  laws  without  question. 

We  conclude  that,  until  the  Supreme  Forest  takes 
action,  this  construction  must  control.  There  will  be 
a  meeting  of  the  Supreme  Forest  soon,  and  it  is  to  be 
hoped  that  such  definite  and  unequivocal  action  will  be 
taken  as  to  avoid  such  conditions  in  the  future.  In  the 
meantime  the  supreme  council  and  the  committee,  of 
which  the  defendants  Dora  Alexander  and  Mary  E.  La- 
Rocca  are  members,  are  enjoined  from  interfering  with 
Emma  B.  Manchester,  the  supreme  guardian,  and  her 
deputies  regularly  appointed  in  organizing  groves,  or 
local  branches  of  the  order,  and  generally  administering 
the  organization  or  field  work  of  the  association. 

Injunction  allowed. 

Rose,  J.,  not  sitting. 

Fawcett,  J.,  dissenting. 

The  resolution  of  the  executive  council,  which  is  the 
crux  of  this  case,  was  not  legislation,  but  simply  a 
declaration  by  the  executive  council  of  the  manner  in 
which  the  business  affairs  of  the  corporation,  over  which 
the  executive  council  had  general  control,  should  there- 
after be  managed.  It  seems  to  me  to  be  a  strained  con- 
struction of  the  action  of  the  Supreme  Forest,  or  of  the 
purpose  of  the  elected  delegates  and  other  members  of 
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the  Supreme  Forest  in  taking  such  action,  to  say  that 
the  Supreme  Forest,  by  article  VI  of  its  amended  and 
substituted  articles  of  incorporation,  adopted  May  22, 
1907,  would  enact  that  ^^the  supreme  executive  council 
shall  have  the  general  control  and  management  of  the 
business  affairs  of  this  corporation  except  during  the 
session  of  the  Supreme  Forest,"  unless  the  Supreme  For- 
est intended  to  place  in  the  hands  and  under  the  general 
control  of  the  supreme  executive  council  the  management 
of  all  the  business  affairs  of  the  corporation.  That  the 
Supreme  Forest  intended  that  the  supreme  executive 
council  should  have  all  the  power  of  the  Supreme  Forest 
itself  in  the  general  control  and  management  of  the 
business  affairs  of  the  corporation  is  shown  by  the 
closing  words,  "except  during  the  session  of  the  Supreme 
Forest."  It  seems  to  me  that  it  logically  follows  that 
the  Supreme  Forest,  which,  when  in  session,  has  un- 
doubted exclusive,  general  control  and  management  of 
the  business  of  the  corporation,  realized  that  when  the 
Supreme  Forest  was  not  in  session  there  should  be  some 
body,  composed  of  more  than  one  person,  which  should 
be  invested  with  the  powers  possessed  by  the  Supreme 
Forest  when  in  session.  To  "control"  means:  "To  exer- 
cise control  over;  hold  in  restraint  or  check;  subject 
to  authority;  direct;  regulate;  govern;  dominate:  To 
have  superior  force  or  authority  over;  overpower."  To 
"manage"  means:  "To  control  or  direct  by  administra- 
tive ability;  regulate  or  administer;  have  the  guidance 
or  direction  of:  To  control,  restrain,  or  lead  by  keeping 
in  a  desired  state  or  condition:  *  *  *  To  arrange, 
fashion,  contrive,  effect,  or  carry  out  by  skill  or  art; 
carry  on  or  along;  bring  about."  Century  Dictionary. 
The  Supreme  Forest  was  undoubtedly  made  up  of  edu- 
cated and  intelligent  delegates,  convened  to  represent 
a  great  organization.  They  must  be  presumed  to  have 
meant  just  what  the  language  which  they  employed  im- 
ports. It  thereby  wisely  gave  to  the  supreme  executive 
council  general  control  and  management  of  all  the  bnsi- 
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ness  affairs  of  the  corporation  at  all  times  except  during 
the  sessions  of  the  Supreme  Forest  itself.  It  seems  to  me 
that  it  cannot  be  doubted  that,  in  giving  the  supreme 
executive  council  general  control  and  management  of 
all  the  business  affairs  of  the  corporation,  it  thereby 
made  the  supreme  executive  council  supreme  in  the  con- 
trol and  management  of  the  business  affairs  of  the  cor- 
poration, which  included  the  general  control  and  direc- 
tion of  all  of  the  officers  and  representatives  of  the  cor- 
poration through  whom  the  business  affairs  of  the  cor- 
poration are  managed,  which  would,  clearly,  include 
the  supreme  guardian.  Any  other  construction  would 
be  to  hold  that  the  Supreme  Forest  intended  to  give  to 
the  supreme  guardian  sole  and  exclusive  control  of  all 
the  important  business  of  the  corporation,  involving  the 
appointment  of  field  agents,  the  most  important  member- 
ship producing  branch  of  the  business  of  the  corporation, 
and  the  arbitrary  fixing  of  their  compensation,  involving 
the  expenditure  of  thousands  upon  thousands  of  dollars  of 
the  corporation's  money,  and  leave  this  individual  official 
of  the  corporation  in  the  control  and  management  of 
substantially  all  the  business  affairs  of  the  corporation, 
independent  of  and  free  from  the  supervision  and  di- 
rection of  the  supreme  executive  council,  to  which  council 
the  Supreme  Forest  gave  the  general  control  and  manage 
ment  of  the  business  affairs  of  the  corporation,  except 
during  the  session  of  the  Supreme  Forest  itself.  Clearly, 
it  intended  that  during  the  intervals  between  sessions  of 
the  Supreme  Forest  the  supreme  executive  council  should 
be  supreme  in  its  general  control  and  management  of 
every  branch  of  the  business  affairs  of  the  corporation. 
The  resolution  adopted  by  the  supreme  executive  council 
was  a  mere  order  in  the  course  of  the  management  of  the 
business  affairs  of  the  corporation,  and  not  a  matter  of 
legislation.  It  did  not  create  an  emergency  requiring 
the  unanimous  vote  of  all  members  of  the  council  present 
or  the  submission  to  referendum  vote  of  the  members 
of  the  Supreme  Forest.     Hence,  it  is  immaterial   that 
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one  member  of  the  supreme  executive  council  pj-otested 
that  the  resolution  was  in  conflict  with  the  laws  of  the 
order,  and  refused  to  participate  in  the  adoption  of  the 
same.  If  it  was  simply  an  act  or  order  in  the  course  of 
the  management  of  the  business  affairs  of  the  corporation, 
and  not  legislation,  the  order  could  be  made  by  the  vote 
of  a  majority  of  the  supreme  executive  council,  and  would 
be  binding  upon  every  oflScial  of  the  corporation  charged 
with  the  performance  of  any  part  of  the  business  afl^airs 
of  the  corporation.  In  other  words,  I  hold  that  the 
supreme  executive  council,  as  to  the  general  control  and 
management  of  all  the  business  affairs  of  the  corporation, 
is,  when  the  Supreme  Forest  is  not  in  session,  supreme 
and  absolute;  and,  if  any  officer  or  agent  of  the  corpor- 
ation refuses  to  obey  the  directions  of  the  supreme  execu- 
tive council,  she  or  he  immediately  becomes  subject  to  re- 
moval by  such  council. 

The  fact  that  the  Supreme  Forest  created  certain 
offices,  including  that  of  supreme  guardian,  and  defined 
their  duties,  cannot  be  construed  as  a  grant  to  such 
officers  of  powers  in  the  management  of  the  business 
affairs  of  the  corporation,  independent  of  and  superior 
to  the  supreme  executive  council,  to  which,  its  very 
name  and  the  language  employed  clearly  show,  the 
Supreme  Forest  inttmded  to  give  all  the  powers  in  the 
control  and  matiagement  of  the  business  of  the  corpor- 
ation, during  its  vacation,  which  it  had  itself  when  in 
session. 

The  fact  that  the  supreme  executive  council  had,  prior 
to  the  time  now  complained  of,  never  deemed  it  necessary 
to  give  directions  to  the  supreme  guardian,  cannot  be 
construed  to  mean  that  it  had  at  all  times  prior  thereto 
recognized  or  acknowledged  the  supreme  guardian  as 
being  independent  of,  and  not  subject  to,  the  direction 
and  control  of  the  supreme  executive  council. 

In  view  of  what  I  have  said,  my  judgment  is  that  the 
restraining  order  granted  herein  should  be  discharged 
and  relator's  petition  dismissed. 
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Henry   Cook,  appellee,  v.   National  Fidelity  &  Cas- 
ualty Company,  appellant. 

Filed  Decembeb  19,  1916.     No.  18875. 

1.  Insarance:  Policy:  Constbuction.  In  an  action  brought  upon  an 
insurance  policy,  where  there  was  a  condition  to  the  effect  that 
the  defendant  insured  Henry  Cook  against  loss  of  life,  limb,  sight 
and  time  in  the  minimum  principal  sum  of  $5,000,  and  for  a  mini- 
mum weekly  indemnity  of  $25  for  12  months  on  account  of  accident, 
and  12  months,  excluding  disability  due  to  any  disease  or  illness 
contracted  or  suffered  within  15  days  of  the  date  of  the  policy,  on 
account  of  sickness,  and  the  policy  also  contained  a  clause  touching 
beneficiary  insurance  to  apply  to  one  person  only  over  18  and  under 
60  years  of  age  other  than  the  assured,  it  will  be  held  that  the  clause 
may  cover  the  person  named  in  the  policy  as  such  beneficiary, 
even  after  the  expiration  of  the  age  limitation  of  60  years. 

2.   :  :  .    In  such  case,  where  an  accident  occurs  to 

the  person  named  in  the  policy  as  the  beneficiary,  and  it  occurs 
after  such  person  is  beyond  the  age  of  60  years,  and  after  a  renewal 
of  the  policy  without  mention  of  the  beneficiary,  the  defendant  in- 
surance company  will  be  held  liable  upon  the  beneficiary  clause  on 
the  ground  that  there  is  a  waiver  by  the  defendant  of  the  protection 
which  it  might  claim. 

Appeal  from  the  district  court  for  Webster  county: 
Haeey  S.  Dungan,  Judge.    Affirmed. 

Nye  F.  Morehouse  and  L.  H,  Blackledge,  for  appellant. 

Bernard  McNeny  and  J.  8.  Gilham,  contra. 

Hamer,  J. 

Appeal  from  Webster  county.  This  is  an  action  on 
an  insurance  policy.  Arabella  Cook,  the  wife  of  plain- 
tiff, was  fatally  burned  in  a  fire  which  occurred  in  her 
home  at  Red  Cloud,  Nebraska,  on  May  22,  1913.  Suit 
was  brought  on  the  policy  issued  by  the  defendant  and 
appellant,  and  a  verdict  and  judgment  were  rendered 
against  it,  from  which  it  has  appealed. 

The  questions  raised  involve  a  construction  of  the  con- 
tract contained  in  the  policy.  We  deem  the  following 
100  Neb.— 41 
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provisions  of  the  policy  essential  to  an  understanding  of 
the  questions  presented:  "National  Fidelity  &  Casualty 
Company,  Omaha,  Nebraska,  Home  Office  Merchants 
National  Bank  Building,  hereby  insures  Henry  Cook, 
M.  D.  (the  person  herein  named  and  described  in  the 
schedule  of  warranties  for  the  insurance-)  against  loss 
of  life,  limb,  sight  and  time  in  the  minimum  principal 
sum  of  five  thousand  dollars  and  for  a  minimum  weekly 
indemnity  of  twenty-five  dollars,  under  the  terms  and 
agreements  hereinafter  set  forth,  for  twelve  months  on 
account  of  accident,  and  twelve  months,  excluding  dis- 
ability due  to  any  disease  or  illness  contracted  or  suf- 
fered within  fifteen  days  after  date  of  this  policy,  on 
account  of  sickness,  as  hereinafter  described,  from  the 
27th  day  of  June,  1910,  at  twelve  o'clock  noon,  standard 
time,  at  the  place  where  this  policy  is  countersigned. 
This  policy  is  issued  in  consideration  of  the  premium  of 
forty  dollars,  and  of  the  statements  contained  in  the 
schedule  of  warranties  hereinafter  given,  which  state- 
ments the  assured  makes  by  accepting  this  policy  and 
warrants  to  l>e  true." 

Then  follow  stipulations  of  the  policy  as  to  the  kind 
and  amount  of  insurance,  and  also  paragraph  L,  which 
is  the  foundation  of  plaintiflf's  case:  *^L.  Beneficiary 
Insurance.  If  one  person  only,  over  eighteen  and  under 
sixty  years  of  age,  other  than  the  assured,  is  specifically 
named  as  beneficiary  in  the  schedule  of  warranties  here- 
inafter  given,  then  and  not  otherwise,  this  policy  shall 
also,  in  consideration  of  the  premium,  insure  the  person 
so  named  as  beneficiary,  subject  to  the  general  agree- 
ments hereinafter  given,  against  disability  or  death 
causcfl  directlv  in  the  manner  set  forth  in  clause  B, 
as  follows/'  Here  follow  stipulations  of  the  policy 
touching  the  amount  and  kind  of  insurance. 

Clause  B,  referred  to,  is  as  follows:  "B.  Double  In- 
demnity. If  said  bodily  injuries  are  sustained  by  the 
assured  while  riding  as  a  passenger  in  or  on  a  public 
conveyance,  provided  by  a  common  carrier  for  passenger 
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service;  or  while  riding  as  a  passenger  in  a  passenger 
elevator  (excluding  elevators  in  mines) ;  or  while  in  a 
burning  building,  the  amounts  otherwise  payable  in  clause 
A  shall  be  doubled." 

The  "schedule  of  warranties''  shows  that  Mrs.  Cook, 
named  as  beneficiary,  was  59  years  of  age  at  the  time  the 
policy  was  issued,  while  her  husband  was  61  years  of 
age.  She  was  61  years  and  10  months  old  at  the  time 
of  the  accident  which  resulted  in  her  death.  The  policy 
having  been  renewed  each  year,  the  question  is  whether 
she  was  to  be  considered  as  included  in  the  policy  at  the 
time  of  her  death.  By  the  specific  terms  of  the  con- 
tract it  appears  that  insurance  on  the  beneficiary  is 
limited.  The  beneficiary  is  not  to  be  under  18  years  of 
age  nor  over  60. 

(a)  If  the  defendant  meant  that  the  policy  should 
terminate  on  the  arrival  of  the  sixtieth  birthday  of  the 
beneficiary,  it  should  have  said  so  plainly.  It  did  not 
say  so;  therefore  it  is  fair  to  assume  that  it  did  not 
claim  when  the  policy  was  issued  what  it  now  contends 
for.  If  it  did  so  claim,  then  its  purpose  would  have  been 
to  deceive,  and  this  we  cannot  presume. 

(b)  If  it  was  intended  that  the  terms  of  the  policy 
should  not  include  the  beneficiarv  in  case  of  renewal, 
then  that  statement  should  have  been  made.  It  was  not 
made,  and  the  general  terms  of  the  language  used  are 
suggestive  of  the  fact  that  the  beneficiary  is  to  be  in- 
cluded. There  should  be  no  deception  of  the  public  by 
the  use  of  a  printed  form  which  is  disregarded  by  the 
parties  in  their  interpretation  of  the  contract.  When 
the  renewal  was  made  and  nothing  was  said  about  its 
effect  so  far  as  the  beneficiary  was  concerned,  then 
there  was  a  waiver  of  anything  upon  the  part  of  the 
defendant  that  might  be  claimed  in  the  policy  and  which 
was  inconsistent  with  the  fact  of  renewal. 

(c)  Every  policy  written  should  continue  for  the  full 
term  of  its  face,  except  there  is  some  condition  by  which 
the  company  is  to  be  released  from  the  obligation  which 
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it  has  assumed.  If  there  is  a  renewal,  and  it  is  not  in- 
tended that  the  renewal  shall  apply  to  the  beneficiary, 
then  the  fact  should  be  noted,  so  that  the  assured  may 
be  apprised  of  the  purpose  of  the  insurance  company. 

(d)  That  interpretation  of  the  contract  should  be 
adopted  which  upholds  the  obligation  which  the  parties 
apparently  contracted  for.    9  Cyc.  586. 

(e)  That  construction  should  be  put  upon  the  contract 
which  the  defendant  had  a  right  to  expect  the  plaintiff 
would  reasonably  adopt  under  the  circumstances.  1  Chitty, 
Contracts  (11th  Am.  ed.)  104;  Hoffman  d  Place  v. 
JEtna  Fire  Ins,  Co.,  32  N.  Y.  405;  Beher  v.  Brotherhood 
of  Railroad  Trainmen,  75  Neb.  183. 

In  1  Chitty,  Contracts,  supra,  it  is  said  the  contract 
"must,  therefore,  be  the  sense  (for  there  is  no  other  re- 
maining) in  which  the  promisor  believed  that  the  promi- 
see accepted  the  promise." 

In  Hoffman  &  Place  v.  Mtna  Fire  Ins.  Co.,  supra, 
it  is  said  in  the  syllabus:  "Where  the  language  of  a 
promisor  may  be  understood  in  more  senses  than  one,  it 
is  to  be  interpreted  in  the  sense  in  which  he  had  reason 
to  suppose  it  was  understood  by  the  promisee." 

"Conditions  and  provisos  in  policies  of  insurance  are 
to  be  construed  strictly  against  the  underwriters,  as 
they  tend  to  narrow  the  range  and  limit  the  force  of  the 
principal  obligation." 

In  Beher  r.  Brotherhood  of  Railroad  Trainmen,  supra, 
it  was  said:  "If  the  officers  of  the  society,  who  pre- 
pared the  by-law  in  which  the  contract  is  set  forth,  have 
used  ambiguous  terms,  the  ambiguities  must  be  interpre- 
ted in  the  manner  most  favorable  to  the  insured.  If 
instead  of  stating  in  plain  and  simple  language  the 
exact  loss  they  intend  to  protect  against,  ihej  propound 
riddles  in  a  jargon  of  equivocal  phrases,  these  riddles 
should  be  solved  most  favorably  to  him  who  has  been 
the  victim  of  such  artifice." 

The  assured  had  a  right  to  rely  upon  the  validity  of 
the  renewals.    Ourens  v.  Travelers  Ins.  Co.,  99  Neb.  560. 
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Where  there  are  conflicting  provisions  in  the  policy, 
the  courts  will  adopt  that  which  is  most  favorable  to 
the  assured,  and  which  offers  a  fair  interpretation. 
Funke  Estate  v.  Law  Union  d  Cromi  Ins.  Co,,  97  Neb. 
412. 

It  would  seem  that  the  defendant  resists  payment 
on  grounds  that  are  raflier  technical.  The  beneficiary, 
Mrs.  Cook,  was  burned  to  death  on  the  22d  of  May,  1913. 
The  policy  was  then  in  force.  She  and  her  daughter 
were  laboring  to  extinguish  the  flames  in  the  kitchen  of 
their  frame  dwelling-house.  These  flames  were  occas- 
ioned by  the  spilling  of  alcohol  from  a  kettle  on  the 
stove.  From  the  fire  thus  created,  flames  were  com- 
municated to  the  woodwork,  and  her  clothing  caught 
fire.  She  was  most  severely  burned.  On  the  day  after 
she  suffered  the  injury  she  died.  The  policy  issued 
showed  that  the  age  of  Dr.  Cook  at  the  time  the  con- 
tract was  made  was  61,  and  Mrs.  Cook,  the  beneficiary, 
was  59  years  of  age.  The  contract  was  renewed  for 
three  successive  years  by  payments  of  the  annual  pre- 
miums, which  were  paid  in  advance. 

The  interpretation  which  the  parties  to  a  contract  put 
upon  it  should  determine  their  rights  under  it.  Sibert 
V.  Hostick,  91  Neb.  255. 

The  renewals  of  the  policy  clearly  recognize  the  fact 
that  Mrs.  Cook  was  over  60  years  of  age. 

The  following  phrases  are  to  be  interpreted:  '^Under 
the  terms  and  agreements  hereinafter  set  forth."  Third 
line  of  policy.  "If  one  person  only,  over  eighteen  and 
under  sixty  years  of  age,  *  *  *  is  specifically  named 
as  beneficiary,  •  •  ♦  this  policy  shall  *  *  *  in- 
sure the  person  so  named  •  •  ♦  subject  to  the  gener- 
al agreements  hereinafter  given."  Paragraph  L.  "Nor 
does  this  policy  cover  or  apply  to  any  person  (either  as 
assured  or  beneficiary)  under  eighteen  or  over  sixty 
years  of  age."    Agreement  4. 

As  we  understand  it,  there  is  no  distinction  as  to  the 
age  limit  between  the  assured  and  the  beneficiary.     We 
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think  the  language  used  means  that  a  policy  may  be 
written  for  any  one  over  18  and  under  60  at  the  time  of 
the  issuance  of  the  policy,  but  that  no  policy  shall  be 
written  for  any  one  outside  of  those  ages  at  the  date  of 
the  policy.  6  R.  C.  L.  847.  In  section  237,  6  R.  C.  L. 
847,  it  is  said:  "It  is  a  well-settled  rule  of  law  that 
where  part  of  a  contract  is  written  and  part  is  printed, 
and  the  written  and  printed  parts  are  apparently  in- 
consistent or  there  is  reasonable  doubt  as  to  the  sense 
and  meaning  of  the  whole,  the  words  in  writing  will 
control  the  construction  of  the  contract.  The  reason 
why  greater  effcK^t  is  given  to  the  written  than  to  the 
printed  part  of  a  contract  if  they  are  inconsistent  is  that 
the  written  words  are  the  immediate  language  and  terms 
selected  by  the  parties  themselves  for  the  expression  of 
their  meaning,  while  the  printed  form  is  intended  for 
general  use  without  reference  to  particular  objects  and 
aims."  Many  authorities  are  cited  in  support  of  this 
proposition.  Applying  the  principle,  of  course  not  the 
actual  fact,  to  the  instant  case,  the  last  thing  done,  that 
is,  the  renewal  of  the  policy,  shows  what  the  parties 
meant.  It  never  was  meant  there  should  be  no  power 
to  renew. 

We  think  it  contrary  to  public  policy  to  permit  an 
insurance  company  to  so  conduct  itself  that  the  assured 
has  good  reason  to  believe  that  the  policy  is  in  force, 
both  as  to  himself  and  the  beneficiary,  and  then  avoid 
the  contract  of  insurance  by  a  forced  interpretation  of 
the  policy  not  in  accord  with  the  conduct  of  the  parties. 
It  is  not  right  that  the  company  should  lead  the  assured 
and  his  beneficiary  to  believe  that  the  policy  is  in  force 
and  then  try  to  avoid  the  terms  of  the  contract.  The 
company  should  not  collect  premiums  without  a  valid 
consideration.  If  there  is  no  insurance,  no  premium 
should  be  paid.  No  technical  construction  of  uncertain 
language  should  be  allowed  to  defeat  the  assured   and 
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prevent   him   from    getting  that    to    which    he   is   justly 
entitled. 

The  judgment  of  the  district  court  is 

Affirmed. 

Rose,  J.,  concurring  in  the  conclusion. 

MouRissEY^  C.  J.,  and  Sedgwick^  J.,  not  sitting. 


John  J.  Crinkley  et  al.,  appellees,  v.  John  T.  Rogers 

ET  AL.,  APPELLANTS. 
Filed  December  19,  1916.     No.  19059. 

1.  Devise:  Agreement  to  Make.  An  agreement  upon  sufficient  con- 
sideration to  devise  or  bequeath  property  is  valid  and  enforceable." 
Teske  v.  Dittherner,  70  Neb.  544. 

2.   :   :   Creation  of  Trust.    "In  such  case,  equity  will 

impress  a  trust  upon  the  property,  which  will  follow  it  into  the 
hands  of  personal  representatives  of  the  promisor  or  grantees 
without  consideration."     Teske  v,  Dittberner,  70  Neb.  544. 

3.  Trusts:  Creation.  "Where  a  person,  knowing  that  a  testator  with 
whom  he  has  confidential  relations  in  leaving  him  a  devise  or 
bequest  intends  it  to  be  applied  for  the  benefit  of  another,  either 
expressly  promises  or  by  his  action  at  the  time  implies  that  he 
will  carry  the  testator's  intention  into  effect,  and  the  property  is 
left  to  him  with  the  faith  on  the  part  of  the  testator  that  his 
promises  will  be  kept,  he  will  be  held  as  trustee."  Smullin  v.  Whar- 
ton, 73  Neb.  667. 

4.   '■ — :   :    Equity.     "In  such  case,  the  will  has  full  effect 

by  passing  an  absolute  legacy  to  the  legatee,  but  equity,  in  order 
to  defeat  fraud,  raises  a  trust  in  favor  of  those  intended  to  be 
benefited  by  the  testator,  and  compels  the  legatee  as  a  trustee 
ex  maleficio  to  turn  over  the  gift  to  them.  The  court  acts  not 
upon  an  express  trust  created  by  the  testator  but,  on  account  of 
the  fraud,  upon  the  conscience  of  the  devisee"  Smullin  v.  Wharton, 
73  Neb.  667. 

5.  Evidence  examined,  and  found  sufficient  to  sustain  the  decree  of 
the  trial  court. 

6.  Witnesses:  Competency.  Testimony  of  witnesses  having  a  direct 
legal  interest  in  the  subject  of  the  controversy,  and  of  the  attorney 
and  confidential  adviser  of  the  deceased,  held  properly  excluded. 
See  sections  7894,  7898,  Rev.  St.  1913. 
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7.  Appeal:  Eyidsnce:  Pbbsumftions.  Error  cannot  be  predicated  for 
the  admission  of  alleged  incompetent  evidence  where  a  cause  is 
tried  to  the  court  without  a  jury;  the  presumption  in  such  case  is 
that  the  court  considered  only  competent  evidence  In  reaching  his 
conclusion  and  Judgment. 

Appeal  from  the  district  court  for  Saunders  county: 
Edward  E.  Good,  Judge.    Affirmed. 

R.  J.  Greene,  John  H.  Barry,  Riling  &  Riling  and 
Lionel  C.  Burr,  for  appellants. 

B.  F.  Good,  B.  E.  Hendricks,  Harding  &  Oicen  and 
Burkett,  Wilson  £  Brmm,  contra, 

Hamer,  J. 

This  was  an  action  in  the  district  court  for  Saunders 
county  brought  by  the  heirs  of  Christina  Rogers  to  re- 
cover their  alleged  interest  in  her  estate  consisting  of 
certain  land  situated  in  that  county,  and  personal  prop- 
erty which  was  in  her  name  at  the  time  of  her  death. 
The  defendants  named  in  plaintiffs'  petition  were  John 
T.  Bogers,  James  Rogers,  Eleanor  Johnson  Mitchell, 
Minnie  Johnson  Hardy,  James  W.  Johnson,  Bertha 
Strahl,  Tena  S.  McGregor,  Alexander  Dow,  and  John 
Martin,  as  administrator,  together  with  John  H.  Barry. 
From  a  decree  for  the  plaiiitiflfs  and  the  defendant  Tena 
S.    McGregor,   the  other   defendants   have   appealed. 

It  appears  from  the  record  that  William  Rogers,  whose 
property  is  the  subject  of  controversy,  had  for  many 
years  been  a  resident  of  Saunders  county.  He  first 
settled  on  a  homestead  and  afterwards  acquired  consider- 
able other  real  estate  by  purchase.  He  married  Chris- 
tina E.  Stewart  in  1883,  and  from  that  time  until  her 
death,  which  occurred  in  1913,  they  resided  together  in 
Saunders  county.  Prior  to  her  death  William  Rogers 
conveyed  all  of  his  property  to  his  wife  and  the  same 
was  in  her  name  when  she  died.  Tena  S.  McGregor,  one 
of  the  defendants,  was  a  niece  of  Mrs.  Rogers,  and  had 
visited  with  them  for  many  years  and  had  ministered 
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to  their  comfort.  The  record  shows  that  after  her  mar- 
riage to  Mr.  Rogers  his  wife  had  inherited  a  consider- 
able sum  of  money  from  her  people.  That  money  was 
used  to  purchase  some  of  the  real  estate  which  was 
conveyed  to  her  by  her  husband.  Other  sums  were  de- 
posited in  the  bank  at  Ceresco.  There  was  an  oral 
agreement  between  Roger's  and  his  wife  that  on  the 
death  of  either  the  survivor  should  have  all  of  the  prop- 
erty, both  real  and  personal,  until  his  or  her  death, 
when  it  should  go  to  Tena  S.  McGregor  and  the  other 
heirs  of  Mrs.  Rogers.  This  fact  seems  to  be  clearly 
established  by  the  evidence  of  many  competent  witnesses. 
Mrs.  Rogers,  before  her  death,  made  a  will  by  which  she 
bequeathed  and  devised  all  of  her  property  of  every  kind 
to  her  husband,  William  Rogers,  who  survived  her.  Her 
will  was  duly  admitted  to  probate,  and  thus  William  be- 
came possessed  of  the  whole  estate.  Before  his  death, 
which  occurred  on  August  6,  1913,  he  made  iis  will 
disposing  of  all  the  property  in  his  name  but  contrary  to 
the  agreement  between  himself  and  his  deceased  wife. 
Tena  S.  McGregor  presented  his  will  for  probate.  The 
heirs  of  Rogers  contested,  and  the  will  was  set  aside  on 
the  ground  that  he  was  incompetent  to  make  the  same. 
Tena  S.  McGregor  appealed  to  the  district  court.  Pend- 
ing the  trial  in  that  court  all  of  the  parties  to  that 
record  entered  into  a  stipulation  which  provided,  in 
substance,  that  Tena  S.  McGregor  should  have  one-third 
of  all  the  estate,  both  real  and  personal,  after  the  pay- 
ment of  Rogers'  debts  and  the  costs  of  the  administration, 
and  that  her  appeal  should  be  dismissed.  This  stipu- 
lation was  approved  by  the  district  court,  and  the  appeal 
was  accordingly  dismissed.  Afterwards  the  heirs  of 
Christina  E.  Rogers  commenced  this  suit.  Meanwhile  John 
H.  Barry  had  obtained  an  interest  in  the  property 
through  some  of  the  heirs  of  William  Rogers,  and  he 
was  made  a  party  defendant.  Tena  S.  McGregor,  being 
satisfied  with  the  settlement  she  had  made  with  the  con- 
testants of  the  will  of  William  Rogers,  refused  to  join 
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as  a  plaintiff,  and  therefore  she  was  made  a  defendant. 
By  the  decree  appealed  from  Tena  S.  McGregor  was 
awarded  one-third  of  the  whole  estate  after  _the  pay- 
ment of  Rogers'  debts  and  the  costs  of  administration. 
The  remainder  of  the  estate  was  given  to  the  other  heirs 
of  Mrs.  Rogers. 

» 

It  is  the  contention  of  appellants  that  the  decree  is 
not  supported  by  the  evidence  and  is  contrary  to  law. 
The  rule  is  well  established  in  this,  state  that  equity  will 
fasten  a  trust  upon  property  in  the  hands  of  a  person  who 
promised  to  dispose  of  it  by  will  in  favor  of  another, 
which  will  follow  it  into  the  hands  of  personal  represen- 
tatives or  grantees  without  consideration.  Teske  r. 
Dittherner,  70  Neb.  544.  "Where  a  person,  knowing 
that  a  testator  with  whom  he  has  confidential  relations 
in  leaving  him  a  devise  or  bequest  intends  it  to  be  ap- 
plied for  the  benefit  of  another,  either  expressly  prom- 
ises or  by  his  action  at  the  time  implies  that  he  will 
carry  the  testator's  intention  into  effect,  and  the  prop- 
erty is  left  to  him  with  the  faith  on  the  part  of  the 
testator  that  his  promises  will  be  kept,  he  will  be  held 
as  trustee."  Smullin  v.  Wharton,  73  Neb.  667.  "In  such 
case,  the  will  has  full  effect  by  passing  an  absolute  legacy 
to  the  legatee,  but  equity,  in  order  to  defeat  a  frau<l, 
raises  a  trust  in  favor  of  those  intended  to  be  benefited 
by  the  testator,  and  compels  the  legatee  as  a  trustee  ex 
maleficio  to  turn  over  the  gift  to  them.  The  court  acts 
not  upon  an  express  trust  created  by  the  testator  but, 
on  account  of  the  fraud,  upon  the  conscience  of  the  de- 
visee." SmuUin  v\  Wharton,  73  Neb.  667;  Pollard  r. 
McKenney,  69  Neb.  742,  753;  Schneringcr  v.  Schneringer, 
81  Neb.  661. 

Without  quoting  the  evidence,  we  find  that  it  is  clear  and 
convincing  that  William  Rogers  agreed  with  his  wife 
that  he  would  make  a  will  devising  and  bequeathing  the 
estate  which  she  gave  to  him  by  her  will  to  Tena  S.  Mc- 
Gregor and  her  other  heirs;  therefore  the  court  was 
warranted  in  decreeing  one-third  of  the  property  to  Tena, 
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and  the  remainder  of  it  to  the  other  heirs  of  Mrs.  Rogers. 

Mrs.  Rogers  left  all  her  estate  to  her  husband  by  will, 
relying  upon  his  promise  to  protect  her  heirs  and  carry 
out  her  intentions  as  agreed.  He  obtained  title  to  all 
of  her  estate,  being  all  the  property  which  she  had,  by 
reason  of  his  confidential  relation,  the  confidence  she 
had  in  him,  and  his  agreement  to  carry  out  her  wishes. 
To  decree  the  estate  to  others  than  her  heirs  would 
amount  to  a  fraud  which  a  court  of  equity  should  not 
tolerate. 

Appellants  also  contend  that  the  trial  court  erred  in 
excluding  the  profiferecl  evidence  of  John  T.  Rogers. 
It  is  clear  that  the  witness  was  directly  interested  in 
the  subject-matter  of  the  controversy,  and  under  the 
provisions  of  section  7894,  Rev.  St.  1913,  his  evidence 
as  to  conversations  and  transactions  with  the  deceased 
was  properly  excluded.  The  same  may  be  said  as  to 
the  proffered  evidence  of  C.  H.  Slama  who  was  William 
Rogers'  attorney  and  confidential  adviser.  Rev.  St.  1913, 
sec.  7898. 

Appellants  further  contend  that  the  court  erred  in  re- 
fusing to  sustain  the  motion  to  correct  the  testimony 
of  witness  C.  C.  Turney.  As  we  view  the  record,  it 
speaks  for  itself,  and  the  court  properly  refuscnl  to  make 
the  proffered  correction. 

As  to  the  assignment  of  error  in  receiving  certain  evi- 
dence, it  mav  be  said  that,  where  the  trial  is  to  the  court 
without  a  jury,  the  presumption  is  that  the  court  con- 
sidered only  competent  evidence  in  reacliing  his  con- 
clusion and  judgment. 

Finally,  the  record  clearly  shows  that  ilrs.  Rogers 
furnished  a  large  part  of  the  money  used  for  the  pur- 
chase of  the  real  estate;  that  she  and  her  husband  had 
frequently  and  publicly  declared  that  their  i>roperty 
should  go  to  Tena  S.  McGregor  and  the  other  heirs  of 
Mrs.  Rogers  to  the  exclusion  of  the  heirs  of  her  husband. 
Tena  had  visited  with  them  for  many  years,  had  minister- 
ed to  their  comfort  and  their  wants,  and  was  entitled 
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to  one-third  of  the  property  granted  her  by  the  stipu- 
lation on  which  she  dismissed  her  appeal  in  the  case  re- 
lating to  the  contest  of  Mr.  Rogers'  will. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is 

Affibmed. 

Rose  and  Sedgwick^  JJ.,  not  sitting. 


Job    Felthauser,    appellee,    v.    Robert    C.    Greeble^ 

appellant. 

Filed  Decembeb  19,  1916.     No.  19066. 

1.  Trial:  Verdict:  Construction  of  Contract.  It  is  for  the  court  to 
construe  and  determine  the  meaning  of  a  written  contract;  but 
where  the  pleader  is  in  doubt  and  sets  out  the  alleged  meaning 
in  his  pleading,  and  evidence  is  introduced  by  both  plaintiff  and 
defendant  on  that  question,  a  verdict  of  the  jury  under  proper  in- 
structions, not  excepted  to,  should  not  be  set  aside. 

2.  Appeal:  Affirmance.  A  Judgment  should  not  be  reversed  for  a 
refusal  to  strike  such  allegation  from  the  petition,  when  the  jury 
has  correctly  determined  the  meaning  of  the  contract 

3.  Brokers:  Commissions.  Where  a  real  estate  broker,  employed  for 
a  commission,  presents  to  the  principal  a  proposed  purchaser,  it 
is  for  the  principal  to  decide  whether  the  person  is  acceptable;  and, 
if  without  fraud  or  concealment  or  other  improper  practice,  he 
enters  into  a  binding  and  enforceable  contract  for  the  sale  of  the 
land,  the  broker  has  earned  his  commission,  and  the  seller  should 
not  be  permitted  to  say  that  the  broker  has  not  complied  with  the 
terms  of  his  agreement. 

4.   :  Contracts:  Signature.    The  fact  that  the  signature  of  the 

broker  to  the  contract  appears  under  the  name  of  one  who  signed  it 
as  a  witness  is  not  entitled  to  serious  consideration,  where  the  evi- 
dence shows  that  the  broker  signed  it  as  a  binding  contract 

Appeal    from    the    district    court    for    Otoe    coiintv: 
James  T.  Begley,  Judge.    Affirmed, 

E.  F.  Warren  and  W.  F.  Moran,  for  appellant 

.W.  TV.  Wilson,  contra. 
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Hamer,  J. 

This  was  an  action  by.  a  real  estate  agent  to  recover 
from  the  defendant  a  sum  of  money  which  he  alleged 
to  be  due  him,  on  a  written  contract,  for  the  salt?  of 
defendant's  half  section  of  land  in  Otoe  county.  The 
brokerage  contract  reads  as  follows: 

•  "Nebraska  City,  Neb.,  May  23,  1913. 
"This  contract  entered  into  this  twenty-third  day  of 
May  between  Robert  Greeble,  party  of  the  first  part,  and 
Joe  Felthauser,  party  of  the  second  part,  whereas 
Robert  Greeble  is  the  owner  of  the  north  !/>  of  section  28, 
township  8,  range  14,  I  appoint  Joe  Felthauser  as  my 
sole  and  exclusive  agent  for  thirty  days  for  the  sale 
of  the  same.  Party  of  the  first  part  is  to  have  $48,000, 
or  $150  per  acre  for  the  within  described  land.  Felt- 
hauser is  to  have  1%  for  his  commission  for  selling  the 
said  land  and  all  over  and  above  $48,000  should  be  Felt- 
hauser's  commission.  I  further  agree  to  pay  Felthauser 
1%  on  any  other  price  agreed  upon  between  me  and  the 
purchaser  that  Felthauser  may  bring,  and  I  close  a  deal 
with  and  receive  such  earnest  money  as  I  agree  upon. 

"R.  0.  Greeble. 
^'Witness:  L.  F.  Imm. 

"Joe  Felthauser." 

Plaintiff  alleged:  (2)  That,  pursuant  to  said  agree- 
ment, plaintiff  on  May  24,  thereafter  sold  to  one  Herman 
Wickhorst  said  land  for  the  sum  of  $50,000,  and  on  said 
date  Wickhorst  and  said  Greeble  entered  into  a  valid 
written  contract  for  the  sale  of  said  land,  said  Wick- 
horst paying  said  Greeble  in  cash  the  sum  of  $3,000  and 
agreeing  to  pay  him  the  further  sum  of  $19,000  on  the 
Ist  day  of  March,  1914,  at  which  time  the  said  Greeble 
was  to  make,  execute  and  deliver  to  the  said  Wickhorst 
a  good  and  sufficient  warranty  deed  for  said  land,  and 
the  said  Wickhorst  was  at  the  same  time  to  give  said 
Greeble  a  mortgage  on  said  land  for  $28,000,  that  being 
the  remainder  of  the  purchase  pi:ice,  said  mortgage  to 
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run  for  five  years  at  5  per  cent,  per  annum  interest; 
that  Raid  contract  between  the  said  Wickhorst  and  said 
Greeble  was  executed  in  duplicate,  each  of  said  parties 
retaining  a  copy;  that  plaintiff  has  no  copy  thereof, 
and  is  unable  to  give  all  the  details  thereof,  but  has  set 
forth  the  substance  thereof.  (3)  That  plaintiff's  com- 
mission for  making  said  sale  is  f2,480,  of  which  defend- 
ant has  paid  only  |4S0,  and  that  there  is  still  due  the 
plaintiff  on  account  thereof  from  the  defendant  the  sum 
of  $2,000,  no  part  of  which  has  lK*en  paid,  though  de- 
manded, with  interest  from  March,  1914,  at  the  rate  of 
7  per  cent.  Wherefore  he  asks  judgment  for  $2,000  and 
interest. 

Defendant  filed  a  motion  re(]uesting  the  court  to  strike 
that  part  of  the  petition  alleging  the  meaning  of  the  con- 
tract, which  motion  was  overruled. 

Defendant  also  demurred  to  the  petition,  and  the  de- 
murrer was  overruled. 

The  defendant  then  filed  an  answer  as  follows:  (1) 
Denied  each  and  every  allegation  of  the  amended  pe- 
tition, not  admitted;  (2)  that  said  amended  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant;  (3)  admits  that  he  paid 
plaintiff  as  commissions  on  his  alleged  sale  and  as  pay- 
ment for  his  services  in  said  transaction  the  sum  of  $480, 
and  alleges  that  plaintiff  received  and  accepted  said  sum 
in  full  payment  for  his  alleged  services,  and  that  this 
defendant  paid  the  same  as  and  for  full  settlement,  ac- 
cord and  satisfaction  for  any  and  all  claims  the  plaintiff 
had,  or  might  have,  against  the  defendant  for  any  services 
whatever  rendered  by  plaintiff  for  the  defendant;  (4) 
demands  judgment  that  the  action  be  dismissed  and  for 
costs. 

The  plaintiff  replied  denying  the  payment  of  the  $480 
was  in  full  of  plaintifT\s  commission;  denies  that  plain- 
tiff received  said  payment  in  full  for  his  said  services 
in  making  said  sale.  Further  replying  plaintiff  denies 
each  and  all  allegations  of  the  answer. 
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On  the  issues  thus  joined  the  cause  was  tried  to  a  jury. 
Plaintiff  had  a  verdict  for  |2,095.22.  Jud«:ment  was 
rendered  on  the  verdict,  and  the  defendant  has  appealed. 

It  is  appellant's  first  contention  that  the  trial  court 
erred  in  overruling  his  motion  to  strike  certain  allegations 
from  the  petition.  As  we  view  the  brokerage  contract, 
it  was  not  at  all  ambiguous  and  needed  no  explanation. 
The  matter  sought  to  be  stricken  from  the  petition  was, 
to  say  the  most,  merely  surplusage.  The  record  shows, 
however,  that  testimony  was  received  in  support  of  that 
allegation',  and  defendant  also  testified  as  to  his  under- 
standing of  the  contract.  This  question  was  submitted 
to  the  jury  under  proper  instructions,  therefore  defend- 
ant is  not  in  a  position  to  complain  of  the  ruling. 

Appt^llant  next  contends  that  the  brokerage  contract 
required  plaintiff  to  sell  the  land  for  cash,  and  he,  not 
having  met  its  requirements,  was  not  entitled  to  re- 
cover. This  contention  cannot  be  sustained.  The  record 
discloses  that,  when  plaintiff  produced  the  purchaser,  the 
defendant  accepted  his  terms  of  payment,  and  a  valid  and 
binding  contract  was  entered  into  for  the  sale  of  de- 
fendant's land  for  the  sum  of  |50,000,  on  which  defend- 
ant was  paid  the  sum  of  f3,000  as  earnest  money  when 
the  contract  was  signed.  By  its  terms  the  purchaser  was 
to  pay  119,000  on  March  1,  1914,  when  he  was  to  have 
possession  of  the  land,  and  he  was  then  to  execute  a 
mortgage  to  defendant  for  Jf28,000,  the  remainder  of  the 
purchase  price,  due  in  five  years  drawing  5  per  cent, 
interest. 

Where  a  real  estate  broker,  employed  for  a  commission, 
presents  to  the  principal  a  proposed  purchaser,  it  is  for 
the  principal  to  decide  whether  the  person  is  acceptable; 
and,  if  without  fraud  or  concealment  or  other  improper 
practice,  he  enters  into  a  binding  and  enforceable  con- 
tract for  the  sale  of  the  land,  the  broker  has  earned  his 
commission,  and  the  seller  should  not  be  permitted  to 
say  that  the  broker  has  not  complied  with  the  terms 
of  his  agreement,    Scully  v.  Williamson,  26  Okla.  19,  27 
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L.  R.  A.  n.  s.  1089;  lAncoln  Realty  Co.  v.  Garden  City 
Land  d  Immigration  Co.,  94  Neb.  346 ;  Reasoner  v.  Yates, 
90  Neb.  757;  Wilson  v.  Mason,  158  111.  304,  49  Am.  St. 
Rep.  162. 

It  is  said  in  4  R.  C.  L.  309:  "Once  the  customer  pro- 
cured by  the  broker  is  accepted  by  the  employer,  the 
latter  is  thereafter  estopped  from  denying  the  purchaser's 
ability  or  willingness  to  complete  the  contract,  inas- 
much as  he  is  not  bound  to  accept  the  offer  of  such 
person  without  a  reasonable  opportunity  to  inquire  and 
satisfy  himself  in  relation  to  it.  Consequently  his 
acceptance  should  estop  him  from  alleging  anything 
against  this  claim  except  fraud  on  the  part  of  the  broker 
in  inducing  the  acceptance." 

The  record  discloses  that  defendant  paid  plaintiff  f480, 
which  was  1  per  cent,  of  |48,000,  and  appellant  contends 
that  this  was'  full  payment  of  plaintiff's  compensation. 
The  evidence  does  not  sustain  this  contention.  Plain- 
tiff produced  a  purchaser  who  entered  into  a  contract 
with  defendant  by  which  defendant  sold  his  land  for 
150,000.  By  the  terms  of  the  brokerage  contract  plain- 
tiff was  to  have  all  he  could  obtain  for  the  land  above 
148,000  as  a  part  of  his  commission,  in  addition  to  the 
1  per  cent,  on  the  price  fixed  by  defendant  for  which  de- 
fendant was  willing  to  sell.  When  defendant  was  paid 
the  |3,000  earnest  money,  he  paid  plaintiff  |480,  and 
nothing  was  said  between  them  about  full  payment. 
That  question  was  submitted  to  the  jury  under  proper 
instructions  and  was  resolved  against  defendant.  There- 
fore we  cannot  say  that  the  finding  of  the  jury  was 
clearly  wrong.  The  contracts  are  all  in  evidence,  and 
were  before  the  jury,  and  the  verdict  is  sustained  by  the 
evidence. 

It  is  further  contended  that  plaintiff  only  signed  the 
brokerage  contract  as  a  witness,  because  his  signature 
appears  at  the  left-hand  side  of  the  agreement  under 
the  signature  of  I.  F.  Imm,  who  signed  it  as  a  witness. 
This  contention  is  not  entitled  to  serious  consideration, 
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where  the  evidence  shows  that  plaintiff  signed  it  as  his 
contract. 

After  an  examination  of  the  entire  record,  we  are 
unable  to  say  that  it  contains  any  reversible  error.  The 
judgment  of  the  district  court  is 

Affiemed. 

Sedgwick^  J.,  not  sitting. 


Elizabeth  L.  Evans,  appellee,  v.  Ernest  L.  C.  Gilmore, 

appellant. 

Filed  i5ecembeb  19,  1916.     No.  19133. 

Landlord  and  Tenant:  Lease:  Construction.  Controversy  over  a  lease 
and  contract  covering  real  estate.  The  substance  of  the  contracts 
is  set  out  in  the  opinion.  Held,  the  record  is  free  from  error, 
and  the  Judgment  is  sustained  by  the  evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 

Frank  L.  McCoy  and  Weaver  &  Oilier,  for  appellant. 

Berge  &  McCarty,  contra. 

Hamer^  J. 

This  case  comes  here  on  appeal  from  the  district  court 
for  Douglas  county,  Nebraska.  The  plaintiff  and  appellee, 
Elizabeth  L.  Evans,  brought  the  action  against  the  de- 
fendant and  appellant,  Ernest  L.  C.  Gilmore.  The  plain- 
tiff seeks  an  accounting  for  the  retits  and  profits  of  a 
240-acre  farm,  which  the  defendant  has  been  occupying 
for  a  period  of  more  than  five  years.  In  her  petition 
the  plaintiff  also  asks  for  the  cancelation  of  a  certain 
written  instrument.  The  defendant  placed  the  instru- 
ment of  record.  The  plaintiff  alleges  that  it  is  void. 
She  alleges  that  she  was  the  owner  of  the  240-acre  farm, 
except  40  acres  in  which  she  had  an  undivided  half 
interest,   and  that  she   afterwards  purchased   the   other 

100  Neb.— 42 
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half  interest  in  said  40  acres.  She  leased  the  whole 
240  acres  to  the  defendant  for  five  years,  commencing 
March  1,  1910.  The  defendant  was  to  deliver  her  one- 
third  of  all  the  crops  he  raised.  The  lease  provided  that 
the  tenant  should  harvest  the  crops,  put  the  rent  share 
in  the  ii^ranary,  and  haul  and  deliver  the  same  to  market 
as  the  plaintiff  wished  it  to  be  done. 

It  is  alleged  by  plaintiff  that  the  defendant  violated 
this  lease;  that  he  would  not  put  the  plaintiff's  share 
of  the  grain  in  the  granary  by  itself;  that  the  plaintiff 
could  never  obtain  any  settlement  with  the  defendant 
of  the  crops  grown;  tliat  the  defendant  would  sell  the 
grain  or  feed  it  to  the  stock,  and,  except  about  1,000 
bushels  of  corn,  he  never  accounted  to  the  plaintiff,  and 
did  not  pay  her  any  rent,  except  a  very  small  portion 
thereof.  He  apy>ears  to  have  kept  several  horses  and 
some  cattle  and  a  number  of  hogs,  and  he  fed  them  out 
of  the  crops  without  taking  any  rent  share  from  the 
same.  Much  of  the  time  the  defendant  appears  to  have 
been  busy  with  a  ditching  and  grading  machine  working 
for  the  neighbors.  He  apparently  had  plans  for  the 
future  improvement  of  the  farm  which  he  never  put  into 
effect.  He  also  claims  that  he  made  an  arrangement  by 
which  he  was  to  improve  the  condition  of  the  farm  and 
have  a  certain  share  in  the  profits  in  case  he  should  sell 
the  property  for  a  sum  above  $16,000.  The  defendant 
claims  that  he  took  possession  under  his  lease,  the  lease 
being  for  five  years,  and  there  was  also  a  contract  which, 
omitting  place  of  execution,  date,  and  signatures,  reads: 

"It  is  hereby  agreed  between  the  parties,  E.  L.  Evans 
and  E.  D.  Evans,  parties  of  the  first  part,  and  Ernest 
L.  C.  Ciilmore,  party  of  the  second  part,  to  wit:  That 
party  of  the  second  part  shall  have  one-half  of  the  sum 
above  sixteen  thousand  (16,000)  dollars  for  which  the 
land,  220  acres,  lying  in  sections  16  and  21,  township  16, 
range  10,  Doug  uS  county,  Nebraska,  which  now  is  the 
property  of  the  parties  of  the  first  part,  may  sell.  To 
this  estimated  value,  $16,000,  is  to   be  added  whatever 
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sum  the  Elkhorn  Valley  Drainage  District  may  levy  upon 
said  land  by  way  of  cost  for  drainage  in  straightening 
Elkhorn  river  and  making  lateral  ditches.  And  it  is 
hereby  further  agreed  that  such  party  of  the  second  part 
is  authorized  and  given  full  authority  to  deal  with  said 
land  in  regard  to  the  drainage  and  before  the  drainage 
board  as  if  it  were  his  own." 

At  the  same  time  that  it  is  claimed  the  foregoing  con- 
tract was  made,  February  28, 1910,  the  lease  was  made.  The 
lease  stipulates  that  the  party  of  the  first  part,  E.  L. 
Evans  and  E.  D.  Evans,  wife  and  husband,  leased  to 
Ernest  L.  C.  Gilmore  the  land  described  for  the  term 
of  five  years  after  the  first  day  of  March,  1910.  The 
party  of  the  second  part,  Ernest  L.  C.  Gilmore,  covenants 
that  he  will  do  the  work  in  a  good  and  workman-like 
manner  and  in  good  season,  that  he  will  plant  a  certain 
number  of  acres  in  corn,  a  certain  number  of  acres  in 
wheat,  and  a  certain  number  of  acres  in  barley,  and 
that  he  will  put  65  acres  in  grass.  There  are  also  in 
the  lease  the  usual  covenants  with  respect  to  keeping 
the  crops  free  from  weeds.  There  is  also  the  agreement 
to  haul  the  plaintiff's  share  of  the  grain  to  the  nearest 
market  at  such  time  as  the  party  of  the  first  part  may 
request. 

The  defendant  claimed  that  on  or  about  August  8, 
1914,  he  made  an  oral  bargain  to  purchase  the  farm,  and 
that  under  this  bargain  he  made  certain  substantial 
and  valuable  improvements,  and  he  claims  a  right  to  the 
premises  by  virtue  of  this  oral  agreement,  as  also  under 
the  contract  in  writing.  He  claimed  that  this  agreement 
to  purchase  the  farm  was  oral,  but  that  the  plaintiff 
promised  to  reduce  it  to  writing.  He  further  claimed 
that,  because  of  this  new  contract  to  purchase  the  farm, 
he  built  a  new  hog  house,  and  hauled  some  dirt,  and 
built  some  fences,  and  also  sowed  some  wheat  and  grass, 
and  that  he  was  ready  to  perform  the  contract  of  pur- 
chase. 
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The  defendant's  possession  was  acquired  under  and 
by  virtue  of  his  lease,  and  his  right  of  possession  was 
never  changed  under  or  by  reason  of  his  other  negotia- 
tions with  the  plaintiff.  Bigler  v.  Baker,  40  Neb.  325; 
Lewis  V.  North,  62  Neb.  552.  To  take  an  oral  sale  out 
of  the  statute  of  frauds,  there  must  be  both  possession 
and  valuable  improvements,  and  both  must  be  under  the 
contract  of  purchase,  or  else  there  must  be  a  full  and 
complete  performance  by  the  vendee.  Teske  v.  Dittberner, 
70  Neb.  544;  Moline  r.  Carlson,  92  Neb.  419;  Dam- 
kroeger  v,  James,  95  Neb.  784;  Cohb  v.  Macfarland,  87 
Neb.  408. 

In  Teske  v,  Dittherner,  supra,  it  is  said  in  the  fifth 
paragraph  of  the  syllabus:  "Performance  of  services  of 
such  a  character  that  their  value  cannot  be  estimated  by 
a  pecuniary  standard,  so  that  the  court  cannot  restore 
the  promisee  to  the  situation  in  which  he  was  when  the 
contract  was  made,  or  compensate  him  in  damages,  is 
suflScient  to  take  such  an  agreement  out  of  the  statute 
of  frauds."  In  the  same  case  it  is  said  in  the  sixth 
paragraph:  "While,  in  general,  a  contract  for  personal 
service,  where  full  performance  rests  upon  the  will  of  the 
contracting  party,  is  not  specifically  enforceable  at  suit 
of  either  party,  when  such  services  have  been  rendered 
or  there  has  been  a  substantial  performance  of  his  con- 
tract on  the  part  of  the  person  agreeing  to  render  them, 
the  reason  of  the  rule  ceases,  and  the  contract  may 
be  enforced." 

In  Moline  v,  Carlson,  supra,  it  is  said:  "The  rule  is 
now  well  settled  in  this  court  that  a  parol  contract  will 
be  enforced  by  a  court  of  equity,  where  one  party  has 
wholly  and  the  other  partly  performed  it,  and  its  non- 
fulfilment  on  the  one  hand  would  amount  to  a  fraud 
upon  the  party  who  has  fully  performed  it." 

In  Damkroeger  v,  James,  supra,  it  is  said  in  the  syl- 
labus: "Specific  performance  of  a  parol  contract  will  be 
enforced  by  a  court  of  equity,  where  one  party  has 
wholly  and  the  other  partly  performed  it,  and  Its  non- 
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fulfilment  on  the  one  hand  would  amount  to  a  fraud  on 
the  party  who  has  fully  performed  it." 

The  foregoing  language  seems  to  have  been  first  used  in 
Kofka  v.  Rosicky,  41  Neb.  328.  Since  then  similar 
language  has  been  used  in  Hespin  v.  Wendeln,  85  Neb. 
172 ;  O'Connor  v.  Waters,  88  Neb.  224 ;  Peterson  v.  Bauer, 
83  Neb.  405.  An  examination  of  the  evidence  in  the 
instant  case  shows  that  the  facts  required  by  the  authori- 
ties cited  do  not  exist. 

The  defendant  is  shown  by  the  evidence  to  have  been 
an  undesirable  tenant.  He  was  not  a  very  good  farmer, 
and  he  kept  nearly  all  that  he  raised.  He  also  let  the 
farm  run  down.  The  improvements  that  he  claimed  to 
have  made  were  of  no  substantial  value.  He  had  no  op- 
portunity apparently  to  fail  without  improving  it. 

The  defendant  in  this  case  married  the  plaintiff's 
granddaughter.  In  looking  over  the  evidence  it  is 
suggested  to  the  mind  of  the  writer  that  the  plaintiff  was 
very  patient  with  him.  How  far  the  defendant  has 
been  influenced  in  his  conduct  towards  the  plaintiff 
by  the  fact  that  he  is  married  to  the  plaintiff's  grand- 
daughter can  only  be  surmised.  His  testimony  concern- 
ing the  number  of  acres  that  he  put  in  corn  and  the 
number  that  he  put  in  wheat  is  most  unsatisfactory, 
as  also  the  number  of  acres  in  rve.  He  testified  that 
he  did  not  feed  any  corn  in  1913  to  his  own  stock.  It  is 
in  testimony  that  he  fed  out  of  this  corn  crop  by  the 
wagon-load.  He  made  no  division;  he  kept  feeding  out  of 
the  crop.  He  did  not  have  any  idea  of  how  much  timothy 
hay  he  used  in  1914,  but  he  used  all  of  it,  whatever  it 
was.  He  did  not  deny  what  he  had  done,  at  least  he 
did  not  always  deny  it,  but  he  invariably  took  the  crop. 
He  also  was  very  uncertain  concerning  the  improvements 
that  he  had  made.  He  aold  the  wheat  crop  of  1914  for 
$1.04  a  bushel.  He  was  unable  to  testify  to  the  fact, 
but  he  kept  the  money. 

Perhaps  the  only  matter  in  controversy  is  the  contract 
that  was  made  at  the  time  the  lease  was  executed,  and 
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the  subsequent  oral  contract.  Remember  that  the  de- 
fendant's wife  is  the  mother  of  the  i3laintiflE's  great 
grandchildren.  There  are  some  possible  matters  of  em- 
barrassment about  this  case.  There  is  no  controversy 
about  the  contract  made  at  the  time  the  lease  was  exe- 
cuted, except  as  to  the  effect  of  it.  The  defendant  testi- 
fied that  he  told  the  plaintiflf  that  he  would  take  the  place 
and  try  to  make  it  salable,  and  that  he  would  build  it 
up,  and  that  he  would  take  it  at  a  valuation  of  |16,000, 
and  that  the  plaintiflf  should  furnish  the  material,  and  he 
would  build  the  place  up  for  sale  and  receive  one-half 
of  the  profits  above  the  fl6,000,  with  the  expense  of 
drainage  added  thereto.  The  plaintiff  understood  the 
defendant  wanted  the  land  for  five  years,  and  wanted  it 
so  that  he  would  not  have  to  move  oflf  during  that  time, 
and  if  he  did  have  to  move  off  that  he  would  then  be  paid 
for  his  improvements;  that  if  he  built  the  place  up  and 
improved  it,  and  it  was  sold  during  the  term  of  his  lease, 
he  did  not  want  to  lose  the  value  of  his  improvements. 
It  was  thought  that  some  ditching  should  be  done  and 
the  buildings  painted,  and  that  the  crops  should  be 
rotated,  and  the  place  generally  should  be  improved.  If 
sold,  the  defendant  would  have  as  pay  for  his  improve- 
ments half  of  the  excess  above  the  |16,000,  with  the  ex- 
pense of  drainage  added  thereto;  if  the  place  was  not 
sold,  then  the  defendants  would  not  be  damaged;  if  the 
place  was  sold,  then  he  was  to  receive  the  sum  above 
mentioned.  The  defendant  did  substantially  nothing. 
He  cut  some  brush  which  was  to  be  used  in  making  an 
automobile  road.  lie  did  a  little  ditching,  but  he  farmed 
right  over  the  ditch  and  sowed  oats  in  the  bottom  of  it. 
The  plaintiff  paid  for  all  the  paint  on  the  house  and 
barn;  she  also  paid  for  the  new  pump  and  the  grass 
seed  and  materials  used  in  repairs.  The  agreement  made 
at  the  time  of  the  lease  would  seem  to  have  no  application 
to  the  controversy  between  the  parties,  for  the  reason 
that  it  contemplated  that  a  sale  might  be  made.  The 
five  years  expired.     No  sale  was  made.     No  sale  is  con- 
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templated,  and  the  defendant  has  done  nothing  to  justify 
any  prospect  of  a  sale.  He  has  nothing  in  the  premises 
to  lose.  The  defendant  has  no  rights  under  the  contract 
in  writing.  When  interrogated :  "Then  you  are  still 
'  claiming  under  exhibit  B,  are  you?  still  claiming  rights 
under  exhibit  B?  A.  No,  sir."  Notwithstanding  what 
he  said,  his  main  •contention  is  the  validity  of  the  con- 
tract. In  Manning  i\  Aycrs,  77  Fed.  690,  under  a  similar 
contract,  the  court  held  that  it  conveyed  no  interest  what- 
ever in  the  land.  There  the  defendant  wanted  the  land 
sold  so  that  he  might  receive  half  the  price  of  the  same 
above  the  agreed  value  at  the  time  the  contract  was 
entered  into.  The  court  held  he  was  not  entitled  to 
such  relief. 

In  Campbell  i\  American  Handle  Co,,  94  S.  W.  815 
(117  Mo.  App.  19),  the  plaintiff  and  defendant  entered 
into  a  contract  for  the  cutting  and  delivery  to  the  factory 
of  certain  timber.  In  that  case  the  court  said  that  the 
plaintiff  was  only  entitled  to  pay  for  the  timber  which  he 
actually  cut  and  delivered;  that  the  contract  lacked 
mutuality,  in  that  it  did  not  bind  him  to  do  anything. 
The  court  said  in  the  svllabus :  *^In  a  contract  under  which 
plaintiff  was  to  cut  and  deliver  at  defendant's  factory 
timber  of  certain  dimensions,  at  a  certain  price,  but 
which  did  not  bind  plaintiff  to  furnish  any  specified  quan- 
tity thereof,  but  left  him  at  liberty  to  cease  cutting  and 
delivering  at  any  time,  tliere  was  no  mutuality  of  con- 
tract." In  the  body  of  the  opinion  it  was  said :  "We 
think  the  contract  is  void  for  want  of  mutuality.  Plain- 
tiff was  not  bound  to  cut  and  deliver  any  specific  number 
of  cords  of  bolts  or  any  specific  numl)er  of  feet  of  saw 
stocks,  nor  was  he  l>ound  to  cut  all  the  ash  timber  on 
any  particular  tract  of  land,  or  any  tract  of  land." 

In  f^teimrendei^'Stoffrcfjen  Coffee  Co.  r.  Guenther 
Grocery  Co.,  80  8.  W.  (Ky.)  1170,  it  was  said:  "As  we 
have  said,  it  is  a  fundamental  principle  of  law  that  there 
must  be  mutuality  in  every  contract.  If  one  of  the  parties 
is  not  bound,  then  the  other  is  not.     ♦     ♦     ♦     <There  are 
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many  cases  in  which  the  offer  is  definite  enough,  yet  the 
acceptor,  by  merely  accepting,  has  really  himself  promised 
nothing  in  return — has  not  made  himself  liable  for  any- 
thing— so  that,  although  one  is  bound,  the  other  is  not, 
and  the  engagement  lacks  what  is  called  "mutuality."  In 
such  a  case  there  is  not  an  enforceable  agreement.  The 
most  frequent  example  of  this  principle  is  when  one 
oflFers  to  supply  another  with  such  goods  of  a  certain  kind 
as  he  may  choose  to  order  or  may  wish  during  a  certain 
time  and  the  other  accepts  the  offer.  Here  there  is  no 
consideration  for  the  promise  or  offer,  for  the  promisee 
has  not  bound  himself  to  anything,  and  has  incurred  no 
legal  liability  at  all.' " 

In  the  contract  referred  to  the  defendant  did  not  bind 
himself  to  do  anything.  Even  if  the  contract  should  be 
considered  as  part  of  the  lease  because  executed  at  the 
same  time,  still  the  defendant  is  not  bound  to  do  any 
thing  in  that  part  of  the  contract  which  he  signed.  As 
the  defendant  did  nothing  which  could  give  him  any 
property  in  the  land,  he  is  not  entitled  to  anything. 

In  the  contract  of  August  8,  1914,  which  was  oral  and 
was  not  signed,  there  was  no  legal  obligation  unless  de- 
fendant did  something  by  reason  of  the  said  oral  contract 
which  substantially  increased  the  value  of  the  land  and 
which  was  done  because  of  the  contract.  The  defendant 
had  a  lot  of  hands.  They  were  at  work  for  him  in  his 
ditching  and  grading  enterprises.  Any  increase  in  the 
improvements  which  he  made  appears  to  have  been  made 
for  the  purpose  of  enabling  him  to  take  care  of  these  men 
who  were  engaged  by  him  to  assist  him  in  his  ditching 
and  grading  work.  An  examination  of  appellant's  brief 
and  the  de<'isioiis  which  he  cites  shows  that  the  latter  are 
not  in  point.  We  refer  to  the  following,  and  give  a  state- 
ment concerning  the  cases  as  we  understand  them.  In 
Smith  V.  Gibson,  25  Neb.  511,  there  was  a  lease  for  a 
specific  time  with  rent  payable  monthly.  It  contained 
a  proviso  that  the  tenant  might  purchase  the  premises 
for  a  stipulated  price.    When  notified  by  the  tenant  that 
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he  accepted  the  terms  of  the  purchase,  the  defendant  ac- 
quiesced and  said  that  he  accepted  the  offer,  but  subse- 
quently he  refused  to  convey  because,  as  he  alleged,  he 
did  not  like  the  man  from  whom  plaintiff  was  about  to 
obtain  the  money  to  complete  the  purchase.  In  Donnhue 
V.  Potter  d  Oeorge  Co.,  63  Neb.  128,  the  contract  was 
not  revocable  because  the  parties  had  gone  so  far  that 
|3,000  had  been  paid  and  the  deeds  placed  in  escrow 
until  the  proper  payments  could  be  computed  and  made. 
In  Dickson  v.  Stewart,  71  Neb.  424,  it  was  held,  in  sub- 
stance, following  Bigler  v.  Baker,  40  Neb.  325:  "Want 
of  mutuality  is  no  defense,  even  in  an  action  for  specific 
performance,  where  the  party  not  bound  thereby  has  per- 
formed all  of  the  conditions  of  the  contract  and  brought 
himself  clearly  within  its  terms." 

In  Bigler  v.  Baker,  supra,  if  there  had  been  a  want  of 
mutuality,  it  would  not  be  a  valid  objection  to  plaintiflf's 
right  to  recover,  because  everything  was  done  that  it  was 
contemplated  might  be  done.  In  the  instant  case  nothing 
was  done. 

The  following  statement  is,  in  substance,  taken  from 
the  appellant's  brief:  The  240  acres  of  land  in  contro- 
versy in  this  case  is  situated  on  the  Elkhorn  river  a 
short  distance  northeast  of  Valley.  Mr.  and  Mrs.  Evans 
lived  on  this  land  from  1871  to  1891,  and  were  among 
the  prominent  farmers  in  that  part  of  the  county.  The 
family  consisted  of  Mr.  and  Mrs.  Evans  and  six  children, 
among  whom  were  William  Evans,  the.  father  of  the  de- 
fendant's wife,  so  that  the  defendant's  wife  is  the  grand- 
child of  the  plaintiff.  The  defendant's  father.  Captain 
Gilmore,  was  also  a  prominent  citizen  of  Douglas  county, 
and  owned  one  of  the  best  farms  between  the  Evans  farm 
and  Valley.  His  family  consisted  of  several  children, 
among  them  this  defendant,  who  has  been  quite  active 
in  the  affairs  of  the  county,  and  is  at  the  present  time 
chairman  of  the  drainage  board  of  the  Elkhorn  Drainage 
District.  A  brother,  John  Gilmore,  is  president  of  the 
Farmers  Club  at  Valley,  and  another  brother  is  instructor 
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in  the  University  of  Nebraska.  So  it  will  be  observed  at 
the  outset  that  the  families  interested  in  this  lawsuit  are 
prominent.  Mr.  and  Mrs.  Evans'  children,  as  the  court 
will  need  to  know,  are  William,  Mary  (Mrs.  T.  J.)  Oliver, 
Annie  Portlock,  Martha  Evsins,  Alvin  and  Frank.  Wil- 
liam and  Mary  were  married  before  the  family  left  the 
farm,  and  the  others  went  with  their  parents  to  Bethany. 
W^illiam  has  lived  in  Nebraska  part  of  the  time.  The 
Olivers  were  for  many  years  at  Falls  City.  The  Port- 
locks  were  at  Uavelock  or  Bethany.  Alvin  has  been  for 
several  years  at  Pullman,  Washington,  and  Frank  and 
Martha  have  been  in  Idaho.  Alvin  has  all  along  been  his 
mother's  adviser.  This  suit  was  brought  by  the  plaintiff 
primarily  to  cancel  the  contract  of  February  28,  1910, 
which  gave  defendant  certain  special  rights.  However, 
the  record  in  the  case  is  largely  made  up  of  testimony 
with  reference  to  an  accounting  between  plaintiff  and 
defendant  for  the  rents  and  profits  of  this  farm  during 
the  time  the  defendant  occupied  it  under  the  aforesaid 
contract.  There  are  two  contracts  which  form  the  real 
basis  of  this  controversy.  One  is  the  contract  of  February 
28,  1910,  above  referred  to,  providing  for  the  sale  of  the 
land  and  division  of  the  proceeds  between  plaintiff  and 
defendant;  and  the  other  is  the  contract  of  August  8, 
1914,  wherein  plaintiff,  as  alleged,  agreed  with  defendant 
to  sell  the  farm  to  him  on  certain  terms  and  conditions. 
Both  contracts  were  made  at  the  solicitation  of  the  plain- 
tiff. The  former  was  put  into  writing  and  signed.  The 
terms  of  the  latter  were  agreed  upon  and  set  down  in  a 
memorandum,  but  not  signed.  "The  accounting  is  merely 
incidental  to  the  main  c(mtention  of  the  plaintiff,  and 
was  thrown  in"  to  give  jurisdiction. 

An  examination  of  the  evidence  shows  a  long  and  un- 
successful struggle  on  the  part  of  the  plaintiff  to  get 
rid  of  the  husband  of  her  granddaughter.  She  is  justified 
in  not  wanting  to  retain  him  as  a  tenant,  or  in  anyway 
connected  with  the  farm.  One  of  her  sons  (Alvin)  wrote 
several  letters,  which  are  shown  by  the  record  and  the 
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briefs.  He  appears  to  have  been  friendly  to  the  defend- 
ant until  he  afterwards  lost  his  patience  in  attempting 
to  assist  the  defendant  to  become  reconciled  to  the  idea 
that  his  mother  should  get  rid  of  him  as  an  unprofitable 
tenant  and  recover  possession  of  the  land.  On  April  16, 
1915,  the  temporary  injunction  issued  before  that  time 
was  made  permanent.  It  enjoined  the  defendant  "from 
asserting,  claiming  or  in  any  way  attempting  to  enforce 
any  right,  claim  or  title  in  or  to  said  real  estate  by  reason 
of  a  certain  agreement  dated  Bethany,  Nebraska,  2/28/10, 
signed  by  Elizabeth  L.  Evans  and  Ernest  L.  C.  Gilmore, 
and  filed  for  record  by  said  defendant  in  the  oflSce  of  the 
register  of  deeds  of  said  county  of  Douglas."  The  order 
was  to  take  effect  upon  the  giving  of  an  undertaking  in 
the  sum  of  ^1,500,  with  an  approved  surety.  The  bond 
was  approved.  The  judgment  canceled  and  annulled  the 
instrument  referred  to,  and  enjoined  the  defendant  and 
prohibited  him  from  ever  claiming  any  right,  title,  claim 
or  interest  in  or  to  said  real  estate,  or  any  part  thereof, 
and  that  the  plaintiff  recover  of  said  defendant  the  pos- 
session of  all  of  said  real  estate  and  have  a  writ  of  resti- 
tution therefor,  and  **that  this  decree  does  not  abate 
any  action  at  law  now  ponding  betwetMi  the  parties  here- 
to for  the  possession  of  said  real  estate  by  plaintiff,  and 
that  she  may  pursue  her  right  of  possession  therefor, 
either  by  writ  of  restitution  herein  or  by  acticm  at  law.'' 
Concerning  the  alleged  sale  of  the  place,  it  is  sufficient 
to  say  that  there  never  was  any  contract  in  writing,  and 
that  there  never  were  any  substantial  improvements  made 
on  the  place  by  the  defendant  under  the  said  oral  agree- 
ment. He  did  certain  things  with  a  view  to  enabling  him 
to  take  care  of  a  large  number  of  men  in  his  employ  in 
the  ditching  and  grading  business.  The  plaintiff  was 
averse  to  selling  the  land  without  the  consent  of  her 
children.  She  was  timid  about  making  bargains  with 
the  apparently  visionary  man  who  had  married  her  grand- 
daughter. 
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On  Friday  evening,  August  14,  the  defendant  and  his 
wife  came  to  the  home  of  the  plaintiff  at  Bethany.  The 
next  day,  which  was  Saturday,  they  remained  there. 
Certain  of  the  children  were  present.  There  were  con- 
versations between  the  plaintiff  and  the  defendant.  It 
was  warm  weather,  and  their  conversations  appear  to  have 
been  out  in  the  yard.  The  defendant  seems  to  have 
wanted  to  buy  the  place  for  |1 8,500,  but  he  did  not  have 
anything  to  pay  down.  He  only  wanted  to  pay  4  per 
cent,  interest,  and  then  he  wanted  to  make  a  payment, 
so  he  said,  of  |1,000  a  year.  The  plaintiff  and  defendant 
had  some  conversation.  The  proposition  does  not  appear 
to  have  interested  the  plaintiff  very  much,  as  the  terms 
were  not  at  all  satisfactory  to  her.  She  said  that  she 
would  think  about  it,  and  the  defendant  wrote  a  little 
paper  supposed  to  contain  his  offer.  The  plaintiff  appears 
to  have  handed  this  little  paper  to  William,  the  father 
of  defendant's  wife,  with  a  statement  that  there  was 
Ernest's  offer  for  the  land.  It  is  as  follows:  *'Farm 
Contract  of  Sale:  |18,500,  on  ten  years  time,  at  4  per 
cent,  interest,  payable  semi-annually  on  October  1st  and 
March  1st  each  year,  together  with  enough  of  principal 
to  equal  fl,000  in  all,  that  part  of  principal  to  be  paid 
March  1st  each  year,  with  privilege  of  paying  all  or  any 
part  of  principal  at  any  time.  Interest  to  date  from 
March   1st,   1915." 

It  should  be  remembered  that  the  trial  court  had  the 
witnesses  before  it,  and  the  judge  saw  them,  and  had  an 
opportunity  to  judge  of  their  truthfulness.  We  are 
unable  to  say  that  the  judgment  of  the  district  court  is 
wrong,  and  it  is. 

Affirmed. 

Letton,  Rose  and  Sedgwick^  JJ.,  concur  in  the  con- 
clusion. 
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In  re  estate  of  Thomas  Cormick. 
Mary  Cormick^  appellant,  v.  First  Trust  Company  of 

Omaha,  administrator,  appellee. 

Filed  December  19,  1916.    No.  19089. 

1.  Executors  and  Administrators:  Claims:  Pleading.  Petition  examin- 
ed, and  held  to  plead  an  express  contract  between  husband  and  wife, 
and  to  state  the  same  cause  of  action  as  that  stated  in  the  claim  filed 
in  the  county  court. 

2.  Husband  and  Wife:  Contracts.  An  express  contract  between  hus- 
band and  wife  that  she  shall  receive  reasonable  compensation  for 
extra  and  unusual  services  rendered  him  outside  of  her  domestic 
duties  is  valid,  and,  when  established  by  a  preponderance  of  the 
evidence,  is  enforceable  as  against  him  or  his  estate. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Reversed. 

Brogan  d  Raymond  and  A.  S.  Ritchie,  for  appellant. 

E,  W.  Simeraly  contra. 

Martin,  C. 

The  plaintiff,  Mary  Cormick,  was  married  to  Thomas 
Cormick  on  April  22,  1903.  For  some  time  prior  to  the 
marriage,  said  Thomas  Cormick  was  a  detective,  with 
headquarters  at  Omaha.  He  died  on  April  15,  1913.  The 
First  Trust  Company  of  Omaha  was  appointed  adminis- 
trator of  his  estate.  Mary  Cormick  filed  «  claim  on 
December  13,  1913,  against  his  estate,  the  nature  of  which 
is  disclosed  by  the  third  paragraph  of  her  petition,  which 
is  as  follows: 

"That  on  May  1,  1903,  following  her  marriage  to  the 
said  Thomas  Cormick,  at  the  special  instance  and  re- 
quest of  the  said  Thomas  Cormick,  your  petitioner  be- 
came employed  by  the  said  Thomas  Cormick  to  engage 
herself  in  the  business  of  the  said  .Thomas  Cormick  in  the 
capacity  of  a  private  detective  and  assistant  to  the  said 
Thomas  Cormick;  that  the  duties  required  of  her  in  said 
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employment  consisted  of  carrying  on  all  correspondence, 
making  out  all  reports,  soliciting  work,  outlining  and 
detailing  instructions  to  operators  (here  follows  a  de- 
tailed statement  of  services  performed) ;  that  said  services 
w^ere  of  the  reasonable  value  of  |2  per  day." 

The  administrator  filed  a  motion  to  dismiss  her  claim  on 
the  grounds:  First,  that  the  evidence  is  not  sufficient 
to  establish  a  claim  against  said  estate  in  favor  of  said 
Mary  Cormick;  second,  that  under  the  facts  proved  the 
said  Mary  Cormick,  as  the  wife  of  said  deceased,  is  not 
entitled  under  the  law^  to  make  any  claim  against  said 
estate.  The  county  court  found  that  there  was  nothing 
due  plaintiff  and  disallowed  her  claim.  She  took  an 
appeal  to  the  district  court,  and  on  March  18,  1914,  filed 
her  petition  in  said  court,  using  the  same  language 
therein  as  quoted  above.  On  October  15,  1914,  she  filed 
an  amended  petition  in  said  district  court;  said  amend- 
ment consisting  of  the  words,  "and  the  said  Thomas 
Cormick  agreed  to  pay  her  for  her  said  services  what  the 
same  were  reasonablv  worth."  On  November  6,  1914,  the 
administrator  filed  a  motion  to  strike  the  said  amendment 
from  said  amended  petition,  for  the  reason  that  the  issues 
in  the  district  court  were  changed  from  what  they  were 
in  the  county  court,  in  that  an  implied  contract  waii 
pleaded  in  the  county  court  and  an  express  contract  was 
sought  to  be  pleaded  in  the  district  court.  This  motion 
was  sustained;  and  on  the  same  day  a  demurrer  was 
also  sustained,  on  the  ground  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  A 
reversal  is  asked  on  the  contention  that  the  trial  court 
should  have  overruled  the  demurrer  to  the  amended 
petition,  and  should  not  have  sustained  the  motion 
striking  out  the  amendment  to  said  petition. 

Does  the  petitiT)n  in  the  district  court  state  a  different 
cause  of  action  from  that  stated  in  the  county  court? 
The  allegation  in  both  courts  is  that  Mary  Cormick  be- 
came employed  at  the  special  instance  and  request  of 
the  said  Thomas  Cormick  to  engage  herself  in  the  capac- 
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ity  of  a  private  detective  and  a^^sistant  to  the  said  Thomas 
Cormick.  From  this  phraseology  an  express  contract, 
rather  than  an  implied  one,  is  alleged,  and  the  word 
"employed"  carries  with  it  an  implication  to  compensate 
her  for  the  reasonable  worth  of  her  services. 

"To  be  'employed'  in  anything  means,  not  only  the 
act  of  doing  it,  but  also  to  be  engaged  to  do  it;  to  be 
under  contract  or  orders  to  do  it."  United  States  v. 
Morris,  39  U.  S.  ♦464,  ♦475. 

The  amendment,  under  the  liberality  of  our  statute, 
should  have  been  permitted  as  an  amplification  of  the 
original  petition,  and  should  not  have  been  considered 
as  a  change  of  the  cause  of  action  or  the  issues  presented 
to  the  county  court. 

The  important  question  to  determine  is  whether,  under 
our  married  woman's  act,  a  husband  and  wife  may  con- 
tract with  each  other  with  reference  to  any  matter  not 
inherent  in  the  contract  of  marriage  itself.  The  services 
for  which  compensation  is  asked  are  not  those  necessarily 
involved  in  household  duties  or  the  marriage  relation. 
She  is  taken  from  the  home  under  the  contract  and  placed 
in  an  office,  and  required  to  follow  an  extraordinary 
business,  that  of  an  assistant  to  a  detective,  far  removed 
from  the  duties  devolving  upon  the  wife.  The  employ- 
ment itself  is  evidence  that  the  husband  released  the  wife 
during  the  time  she  was  to  be  engaged  in  office  work  for 
him  from  any  domestic  duties  which  he  might  have  claim- 
ed from  her  by  reason  of  their  marriage.  Is  such  a  con- 
tract enforceable  in  this  state?  Common-law  disabilities 
were  removed  and  certain  general  powers  were  conferred 
upon  women  by  the  legislature  of  this  state  as  follows: 

Section  1560,  Rev.  St.  1913:  "The  property,  real  and 
personal,  which  any  woman  in  the  state  may  own  at  the 
time  of  her  marriage,  and  the  rents,  issues,  [)rofits,  or 
proceeds  thereof,  and  any  real,  personal,  or  mixed  prop- 
erty, which  shall  come  to  her  by  descent,  devise,  or  the 
gift  of  any  person  except  her  husband,  or  which  she 
shall  acquire  by  purchase  or  otherwise,  shall  remain  her 
sole  and  separate  property,  notwithstanding  her  marriage, 
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and  shall  not  be  subject  to  the  disposal  of  her  husband, 
or  liable  for  his  debts  (except  for  necessaries  when 
execution  against  the  husband  has  been  returned  unsatis- 
fied).'' 

Section  1561:  "A  married  woman,  while  the  marriage 
relation  subsists,  may  bargain,  sell,  and  convey  her  real 
and  personal  property,  and  enter  into  any  contract  with 
reference  to  the  same  in  the  same  manner  to  the  same 
extent,  and  with  like  effect  as  a  married  man  may  in 
relation  to  his  real  and  personal  property." 

Section  1562:  "Any  married  woman  may  carry  on 
trade  or  business,  and  perform  any  labor  or  services 
on  her  sole  and  separate  account;  and  the  earnings  of 
any  married  woman,  from  her  trade,  business,  labor,  or 
services,  shall  be  her  sole  and  separate  property,  and 
may  be  used  and  invested  by  her  in  her  own  name." 

By  these  sections,  or  any  part  of  them,  are  contracts 
between  husband  and  wife  excepted  or  prohibited?  If 
not,  the  husband  may  contract  with  the  wife,  relative 
to  services  to  be  performed  by  her  not  inhering  in  the 
marriage  relation,  the  same  as  he  may  contract  with  any 
other  person.  With  reference  to  such  exception,  this 
court  has  spoken  in  the  case  of  May  r.  May,  9  Neb.  16, 
wherein  it  is  said:  "This  statute  defining  the  rights  of 
married  women  contains  but  one  allusion  to,  or  exception 
of,  her  husband.  Property,  the  gift  of  her  husband,  may 
not  remain  her  sole  and  separate  property,  not  subject 
to  the  disposal  of  her  husband  or  liable  for  his  debts. 
In  respect  to  property  acquired  by  her  in  any  other  man- 
ner than  by  gift  from  him,  the  husband  stands  in  the 
same  relation  to  her  as  all  the  rest  of  the  world.  In 
the  grant  of  general  power  (if  I  may  ues  the  language) 
to  her  to  'bargain,  sell,  and  convey  her  real  and  personal 
property,  and  enter  into  any  contract  in  reference  to  it, 
to  *sue  and  be  sued,'  to  'carry  on  trade  or  business,  and 
perform  any  labor  or  service  on  her  sole  and  separate 
account,'  and  to  use  and  invest  her  earnings  in  her  own 
name,  contracts  with  her  husband  are  not  excepted." 
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Other  courts  have  taken  the  same  view  of  similar 
statutes,  and  hold  that  contracts  between  husband  and 
wife  for  extra  and  unusual  services  are  enforceable, 
as  will  be  seen  from  the  following  quotation  from  the 
supreme  court  of  Pennsylvania:  "Where  a  husband 
consents  to  the  employment  of  his  wife  and  agrees  that 
the  wages  shall  be  paid  to  her,  she  can  recover  them  as 
against  him,  and  he  forfeits  and  surrenders  to  her  any 
claim  that  he  might  otherwise  have  to  them.  A  husband 
may  contract  directly  with  his  wife  for  the  performance 
of  extra  and  unusual  services  in  the  course  of  his  business 
outside  of  the  family  relation,  and  such  contract  will 
be  deemed  a  waiver  by  him  of  all  claim  to  her  wages,  and 
she  will  be  entitled  to  be  paid  for  such  services  out  of  the 
proceeds  of  a  sale  of  her  husband's  property."  Nuding 
&  Schlouch  V.  Urich,  169  Pa.  St.  289. 

The  appellate  court  of  Indiana  has  passed  upon  a 
similar  question:  "Under  Horner's  Rev.  St.  1897,  sec. 
5115,  abolishing  all  l^al  disabilities  of  married  women 
to  make  contracts,  except  to  convey  real  estate  or  enter 
into  a  contract  of  suretyship,  and  section  5130,  pro- 
viding that  the  earnings  of  a  married  woman,  'other  than 
labor  for  her  husband  or  family,  shall  be  her  sole  and 
separate  property,'  a  contract  of  a  husband  to  pay  his 
wife  for  services  as  clerk  in  his  store  is  for  a  consider- 
ation, and  valid."  Roche  v.  Union  Trust  Co.,  52  N.  E. 
(Ind.  App.)  612.  See,  also,  Powers  v.  Fletcher,  84  Ind. 
154;  Moore  v.  Crandall,  205  Fed.  689.  "A  husband  can 
make  a  valid  gift  of  his  wife's  services  to  her,  for  which 
she  can  maintain  an  action."  Farman  v.  Chamberlain, 
74  Ind.  82. 

The  distinction  between  the  ordinary  duties  devolving 
upon  the  wife  by  reason  of  the  marriage  relation  and 
the  extraordinary  services  which  she  may  render  for  the 
husband  in  his  business  is  fully  recognized  in  this  state. 
"The  married  woman's  act  does  not  deprive  the  husband 
of  his  right  of  action  for  the  loss  of  services  or  companion- 

100  Neb.- 
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ship  of  his  wife,  and,  notwithstanding  that  act,  he  may 
still  recover  to  the  extent  that  the  injury  sustained  by 
his  wife  incapacitated  her  from  performing  the  duties 
that  reasonably  devolve  upon  her  in  the  marriage  re- 
lation.^'   Omaha  d  R.  V.  R.  Co.  v.  Chollette,  41  Neb.  578. 

In  some  jurisdictions  contracts  of  this  character  be- 
tween husband  and  wife  have  been  declared  invalid. 
While  this  court  has  never  passed  upon  this  particular 
question,  it  has  decided  that  the  husband,  under  the 
married  woman's  act,  is  not  excepted  from  its  provisions 
bestowing  upon  the  wife  general  contracting  powers  with 
relation  to  her  separate  property  and  earnings.  It 
follows  that  the  wife  may  contract  with  her  husband 
for  compensation  for  services  to  be  rendered  by  her  not 
within  contemplation  of  the  married  relation,  and  the 
husband  is  therefore  bound  by  the  character  of  the  em- 
ployment alleged  in  the  petition.  In  case  the  claimant 
is  able  to  show  an  express  contract  with  her  husband 
for  compensation  for  the  services  rendered  in  his  oflSce 
by  a  preponderance  of  the  evidence,  she  should  be  per- 
mitted to  recover  the  reasonable  value  of  said  services. 
The  trial  court  erred  in  sustaining  the  demurrer  to 
plaintiff's  petition.  We  recommend  that  the  case  be 
reversed  and  remanded  for  further  proceedings. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings,  and 
this  opinion  is  adopted  by  and  made  the  opinion  of  the 
court. 

Rbvebs£d. 
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Augusta    Bierbach,    appellee,    v.    Mutual    Benefit 
Health  &  Accident  Association,  appellant. 

Filed  December  29,  1916.    No.  19052. 

Insurance:  Contbact:  Liability:  Estoppel.  A  contract  of  insurance 
in  a  mutual  assessment  company  ordinarily  consists  of  the  articles 
of  incorporation  and  by-laws  of  the  association,  the  application  and 
the  certificate,  but  when  such  An  association  sets  out,  as  one  of 
the  prominent  features  of  its  certificate  of  membership,  a  synopsis 
of  its  by-laws  in  such  form  and  substance  as  to  lead  the  insured 
to  believe  that  it  contained  all  the  provisions  of  the  by-laws  which 
applied  to  hlB  certificate  of  membership,  the  insured  may  rely  upon 
such  synopsis,  and,  if  liability  accrues,  the  association  will  be 
estopped  to  deny  its  liability  under  a  clause  of  its  by-laws  which  it 
lead  the  insured  to  either  overlook  or  to  believe  that  it  had  no 
application  to  his  certificate. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton^  Judge.    Affirmed. 

Mahoney  &  Kenn^^dy,  Yale  C.  Holland  and  Ouy  C. 
Kiddoo,  for  appellant. 

O,  W,  Shields  d'  Sons,  contra. 

MOBRISSEY,  C.  J. 

Defendant  has  appealed  from  a  judgment  of  the  district 
court  for  Douglas  county,  in  the  sum  of  |1,000,  given  on 
a  certificate  of  membership  issued  by  defendant  to  one 
Otto  William  Bierbach,  which  certificate  was  made  pay- 
able to  plaintiff.  The  first  page  of  the  certificate  reads 
as  follows: 

"Certificate  of  Membership.  Form  10. 
"Mutual  Benefit  Health  and  Accident  Association,  Omaha, 
by  this  certificate  of  membership  certifies:  "That  Otto 
Wm.  Bierbach  is  a  member  of  the  Mutual  Benefit  Health 
and  Accident  Association,  and  while  in  good  standing  is 
entitled  to  benefits  in  such  Amounts,  and  urtder  such 
conditions  and  limitations,  as  may  be  provided  for  in  the 
articles  of  incorporation  and  by-laws  of  said  association 
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in  force  on  the  date  of  the  happening  of  the  event  on 
account  of  which  any  claim,  under  this  certificate,  is 
made;  said  articles  of  incorporation  and  by-laws,  tho 
application  for  membership  and  this  certificate  shall 
constitute  the  contract  between  the  holder  thereof  and 
said  Mutual   Benefit  Health  and  Accident  Association. 

"In  witness  whereof,  we  have  hereunto  affixed  our 
official  signatures  and  impressed  the  corporate  seal  of 
the  association  at  Omaha,  Nebraska,  this  8th  day  of 
November,  A.  D.  1912. 

(SEAL)  "(Signed)     H.  S.  Weller,  President. 

"(Signed)     C.  C.  Criss,  Treasurer." 

The  second  page,  printed  in  the  same  size  type^  is  made 
up  of  nine  paragraphs,  duly  numbered  and  subdivided. 
Omitting  those  not  material  here,  it  reads  as  follows : 

**A  Synopsis  of  Benefits  under  By-laws  Governing  Certifi- 
cate of  Membership,  Form  10,  now  in  effect. 

"Accident  Benefits. 
"IV.  Specific  Losses.  Whenever  a  member  of  this 
association  shall,  through  external,  violent  and  accidental 
means,  receive  bodily  injuries  which  shall,  independently 
of  all  other  causes,  result  in  one  of  the  following  specific 
losses  within  thirteen  weeks  from  the  date  of  the  accident 
causing  said  injuries,  payment  will  be  made  in  accord- 
ance with  the  by-laws,  not  exceeding  the  following 
amounts : 

Death,  loss  of  both  hands,  both  feet  or  both  eye8.tl,000 

Loss  of  one  hand  or  one  foot 350 

Loss  of  sight  of  one  eye 250 

"General  Provisions. 
"(f)  The  right  of  any  member,  or  person  claiming 
under  any  membership,  to  claim  weekly  benefits  or  indem- 
nity shall  be  determined  by  the  provisions  of  the  articles 
of  incorporation  and  of  the  by-laws  in  force  at  the  time 
the  accident  occurred^  or  the  disability  due  to  sickness 
commenced. 
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"(g)  Attention  is  called  to  these  features  of  the  by- 
laws, so  that  misunderstandings  may  be  avoided  should 
occlision  arise  to  make  claim.  If  you  do  not  understand 
your  contract  as  thoroughly  as  you  might  wish,  write 
the  home  office.  Any  information  within  the  power  of 
the  officers  of  the  association  to  give  will  be  promptly 
given.*' 

This  is  followed  on  the  succeeding  page  by  the  applica- 
tion for  membership,  which  is  in  the  usual  form  of 
applications  for  membership  in  such  insurance  com- 
panies, and  includes  the  following  provision: 

"I  hereby  agree  that  I  will  accept  the  certificate  of 
memberhip  which  may  be  issued  to  me  subject  to  all  the 
provisions,  conditions  and  limitations  contained  in  the 
articles  of  incorporation  and  by-laws  of  said  association, 
as  the  same  now  are  or  as  they  may  be  legally  amended 
and  changed,  and  I  agree  to  comply  with  all  the  pro- 
visions thereof.  •  •  •  j  understand  that  this  appli- 
cation is  for  a  certificate  of  membership.  Form  10, 
paying  benefits  in  accordance  with  the  by-laws,  as  shown 
on  back  hereof." 

The  original  application  is  *not  incorporated  in  the 
bill  of  exceptions,  and  no  by-laws  are  printed  on  the 
back  of  the  copy  of  the  application  found  on  the  certifi- 
cate of  membership. 

While  this  certificate  was  in  full  force,  Bierbach  died 
as  the  result  of  accidentally  taking  carbolic  acid.  This 
case  was  tried  on  the  theory  that  the  unintentional  or 
accidental  taking  of  this  poison  constituted  death  through 
external,  violent  and  accidental  means,  and  the  only 
real  question  in  dispute  is  whether  the  recovery  shall 
be  for  1 1,000,  as, would  appear  from  a  casual  reading  of 
the  synopsis  of  benefits,  or  whether  the  recovery  shall 
be  limited  to  a  sum  not  exceeding  f  100,  as  fixed  in  sub- 
division A  of  section  14,  article  13,  by-laws  of  the  associ- 
ation, entitled,  ^'Restricted  Benefits,"  and  providing: 
"The  accidental  taking  of  poison ;  then,  in  all  such  cases 
mentioned  in  this  paragraph,  the  limit  of  the  association's 
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liability  for  weekly  benefits,  or  other  indemnity,  shall 
not  exceed  the  sum  of  one  hundred  dollars,  anything  in 
the  by-laws  to  the  contrary  notwithstanding." 

Defendant  maintains  that  the  contract  is  made  up  of 
the  constitution  and  by-laws,  the  application  and  the  cer- 
tificate of  membership  taken  together;  while,  on  the  other 
hand,  plaintiff  points  out  that  this  certificate  is  all 
printed  on  one  sheet  of  paper  consisting  of  four  pages. 
The  first  page  contains  the  certificate  proper.  The  sec- 
ond contains  the  laws  or  synopsis  of  the  laws  governing 
and  fixing  defendant's  liability.  The  third  page  con- 
tains the  application,  and  the  fourth  page,  the  usual 
indorsements  put  on  a  policy  of  insurance. 

The  synopsis  of  benefits  occupies  a  full  page,  the  page 
usually  occupied  by  the  general  provisions  of  an  insurance 
policy,  printed  in  large  type  and  designated  in  the  head 
notes  as  ^^Form  10,  now  in  effect,"  and  conveys  the  im- 
pression, not  only  that  it  forms  a  part  of  the  certificate, 
but  that  it  contains  so  much  of  the  by-laws  as  relates  to 
and  governs  this  particular  form  of  certificate.  It  says 
that  if  the  insured  dies  as  the  result  of  external,  violent 
and  accidental  means,  the  benefiiciary  shall  receive  a  sum 
not  exceeding  |1,000.  There  is  a  total  lack  of  suggestion 
that  the  recovery  shall  not  exceed  flOO.  That  the  in- 
sured came  to  his  death  through  external,  violent  and 
accidental  means  is  in  effect  admitted  under  the  plead- 
ings and  on  the  theory  on  which  the  case  was  tried. 
Defendant  argues  at  length  that  the  contract  of  insurance 
consists  of  the  certificate,  the  application  and  the  by-laws, 
but  argument  on  this  point  is  not  necessary.  Defend- 
ant's proposition  stands  without  dispute.  The  certificate 
and  application  are  in  evidence  and  speak  for  themselves. 
But  what  is  to  be  taken  as  the  by-laws?  Are  we  to  accept 
the  synopsis  of  by-laws  set  out  by  the  defendant  itself, 
and  constituting  the  second  page  of  this  certificate  of 
membership,  or  shall  we  look  to  a  separate  document, 
which  is  incorporated  in  the  bill  of  exceptions  and  claim- 
ed by  defendant  to  be  the  by-laws  governing  the  associ- 


V^OL.  100]  SEPTEMBER  TERM,  1916.  679 

Bierbach  t.  Mutual  Benefit  Health  ft  Accident  Ass'n. 

ation  and  which  fix  a  different  liability  against  defend- 
ant from  the  liability  fixed  in  the  synopsis  printed  on 
the  certificate?  The  synopsis  of  benefits  points  out  that 
in  case  of  death  the  payment  will  not  exceed  the  sum  ol 
tl,000.  The  statute  in  force  at  that  time,  of  which  the 
insured  will  be  presumed  to  have  had  knowledge,  fixed 
the  recovery  in  a  mutual  assessment  company,  such  as 
defendant,  at  not  to  exceed  one  assessment  on  each  and 
every  member  in  good  standing.  Reading  this  provision 
of  the  certificate  in  the  light  of  the  statute,  any  ordinary 
man  would  understand  that  the  amount  of  recovery  would 
be  such  amount  as  one  assessment  would  raise,  not  ex- 
ceeding the  maximum  fixed  in  the  certificate. 

The  concluding  clause  of  the  synopsis  of  benefits  is 
as  follows :  "Attention  is  called  to  these  features  of  the 
by-laws,  so  that  misunderstandings  may  be  avoided 
should  occasion  arise  to  make  claim.  If  you  do  not 
understand  your  contract  as  thoroughly  as  you  might 
wish,  write  the  home  office.  Any  information  within 
the  power  of  the  officers  of  the  association  to  give  will  be 
promptly  given."  It  will  be  noted  that  special  stress  is 
laid  "on  these  features  of  the  by-laws."  Thus  the  unwary 
is  led  to  believe  that  "these  features"  contain  the  pro- 
visions which  are  applicable  to  his  form  of  certificate. 

In  this  class  of  insurance,  a  contract  consists  of  the 
articles  of  incorporation  and  by-laws  of  the  association, 
the  application  and  the  certificate  of  membership,  but 
when  this  association  set  out,  as  one  of  the  prominent 
features  of  its  certificate  of  membership,  a  synopsis  of 
its  by-laws  in  such  form  and  substance  as  to  lead  the 
insured  to  believe  that  it  contained  all  the  provisions 
of  the  by-laws  which  applied  to  his  certificate  of  member- 
ship, the  insured  had  a  right  to  rely  upon  this  synopsis. 
Having  pursued  this  course  of  conduct,  defendant  is 
estopped  to  deny  its  liability  under  a  clause  of  its  by- 
laws which,  we  may  assume,  it  led  the  insured  to  either 
overlook  or  to  believe  that  it  had  no  application  to  his 
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certificate.     Binder  v.  National  Masonic  Accident  Asst'nj 
127  la.  25. 

There  is  only  one  remaining  subject.  That  relates 
to  the  taxation  of  an  attorney's  fee.  This  question  has 
been  so  thoroughly  settled  by  this  court  in  Lancashire 
Ins.  Co,  V.  Bush,  60  Neb.  116,  and  cases  therein  cited, 
that  a  discussion  of  this  point  will  serve  no  useful  pur- 
pose. The  amount  allowed  was  t75,  a  reasonable  fee 
for  the  service  rendered. 

The  record  is  found  free  from  error,  and  the  judgment 
is 

Affirmed. 


Saeah   Green,   Administratrix,   appellee,   v.    Cudahy 

Packing  Company,  appellant. 

Filed  December  29,  1916.    No.  19078. 

1.  Master  and  Servant:  Injury  to  Servant:  Pleading  and  Proof: 
Variance.  Where  it  is  aUeged  in  a  petition  that  a  servant  feU 
into  an  unguarded  hole  in  the  floor  of  a  room  adjoining  the  room 
in  which  he  worked,  and  the  proof  shows  that  the  room  with 
the  unguarded  hole  in  the  floor  is  in  a  separate  building  from 
that  in  which  the  servant  worked,  but  that  the  two  buildings  were 
connected  by  a  foot-bridge,  or  viaduct,  the  variance,  if  any,  be- 
tween the  allegation  of  the  petition  and  the  proof  is  immaterial. 

2.   :  :  Duty  of  Master.    It  is  the  duty  of  a  master  to  use 

reasonable  care  to  provide  a  safe  way  of  ingress  and  egress  to  the 
place  of  employment. 

3.   :  :   Presumptions.    Where  the  master  has  famished 

a  number  of  such  ways,  and  has  kept  them  guarded  and  free  from 
pitfalls,  the  servant  may  assume  that  he  will  continue  to  exercise 
such  degree  of  caution  as  is  necessary  to  keep  these  ways  safe 
for  passage. 

4.  :    Injury  to  Servant:    Liarility  of  Master.     And  if  the 

master  permits  one  of  such  ways  to  be  left  in  an  unsafe  condition 
and,  as  a  result  thereof,  a  servant  suffers  injury,  without  negligence 
on  his  part,  the  master  will  be  liable. 
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Appeal  from  the  district  court  for  Douglas  county: 
James  P.  English,  Judge.    Aflirmed. 

James  C.  Kinsler,  for  appellant. 

Smyth  d  Schall,  Ed.  P.  Smith  and  Herman  Aye,  contra. 

Mobrisset,  C.  J. 

John  Green,  an  employee  of  defendant,  suffered  in- 
juries, September  24,  1913,  which  resulted  in  his  death 
the  following  morning.  Plaintiff,  as  administratrix  of 
his  estate,  brought  this  action  against  his  employer 
and  recovered  a  judgment  for  14,365,  and  defendant  has 
appealed. 

Plaintiff  alleged  that  on  the  evening  of  the  24th  of 
September,  1913,  Green  was  required  to  work  overtime 
and  remained  at  his  task  until,  after  dark;  that  Green 
came  to  his  death  by  reason  of  the  carelessness  and 
negligence  of  the  defendant,  in  that,  in  order  to  leave  the 
room  where  he  was  employed,  through  the  customary 
and  usual  exit,  he  passed  through  an  adjoining  room, 
and  thence  down  a  stairway  to  the  street;  that,  in  the 
floor  of  this  adjoining  room  through  which  he  passed, 
the  defendant  had  cut  a  large  hole  or  opening  about  20 
feet  square,  that  this  opening  was  left  unguarded,  and 
the  room  unlighted,  and  that  Green  fell  through  the 
opening  to  his  death. 

The  defendant  answers,  alleging  that  the  hole  or  open- 
ing, as  designated  in  plaintiff's  petition,  was  not  in  the 
floor  of  the  building  in  which  Green  worked,  but  that 
it  was  cut  in  the  floor  of  a  separate  building  belonging 
to  defendant;  that  Green  was  employed  to  work  in  the 
"new  beef  house,"  and  that  this  opening  in  the  floor 
had  been  cut  in  the  "old  beef  house,"  and  that  the  old 
beef  house  had  been  condemned  several  months  before, 
and  was  on  the  opposite  side  of  the  roadway  and  about 
50  feet  distant  from  the  new  beef  house,  and  that  the 
hole  or  opening  was  about  60  feet  in  length  and  15  feet 
in  width;    that  the  interior  of  the  building  was  being 
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wrecked  and  demolished  preparatory  to  reconstruction; 
and  that  all  of  these  facts  were  well  known  to  Green. 
It  further  alleged  that  after  Green  had  finished  his  work 
for  the  day  he  negligently  and  voluntarily  went  upon  the 
third  floor  of  the  old  beef  house,  "well  knowing  that  it 
was  unlighted,  dark  and  dangerous,  and  that  in  so  doing 
he  departed  from  the  line,  scope  and  place  of  his  em- 
ployment;'^ alleged  that  there  were  several  safe  exits 
from  the  room  in  which  Green  worked;  that  Green 
knew  of  these  exits;  that  he  wrongfully,  negligently 
and  voluntarily  failed  to  use  any  of  them;  and  that  if 
he  received  the  injuries,  as  alleged  in  plaintiff's  petition, 
it  was  through  his  own  negligence  and  the  negligence  of 
his  fellow  servants;  and  further  that  he  had  assumed 
whatever  risk,  if  any,  there  was  in  entering  the  partially 
destroyed  building.  The  reply  was  a  general  denial  of 
new  matter  alleged. 

Defendant  has  made  63  assignments  of  error,  but  we 
shall  not  undertake  to  discuss  them  separately.  Indeed, 
they  do  not  require  separate  discussion.  The  principal 
point  urged  is  that  the  petition  alleged  the  opening  in 
the  floor  was  in  a  room  adjoining  the  room  in  which 
Green  worked,  and  that  the  proof  wholly  failed  to  show 
an  opening  in  the  floor  of  any  room  adjoining  this  room. 
Laying  aside  technical  distinctions,  it  may  be  said  that 
plaintiff's  petition  is  based  on  the  assumption  that  the 
room  in  the  old  beef  house  is  a  room  adjoining  the  room 
in  the  new  beef  house,  though  there  is  a  private  alley 
running  between  the  two  buildir'rs.  Counsel  for  de- 
fendant would  have  us  hold  that  it  is  not  an  adjoining 
room.  There  is  no  plat  or  drawing  of  either  building 
pointed  out  in  the  record,  but,  if  we  understand  the 
testimony  of  the  witnesses,  the  Cudahy  packing  plant  has 
many  buildings.  Among  others  are  the  buildings  known 
as  the  old  beef  house,  and  the  building  known  as  the 
new  beef  house.  As  may  be  inferred  from  their  desig- 
nations, the  old  l)eef  house  was  first  erected.  Later  the 
new  building  was  erected,  and  there  are  a   few  yards 
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between  the  two  buildings.  There  is  a  discrepaticy  in 
the  evidence  as  to  the  distance  they  are  separated.  The 
testimony  varies  all  the  way  from  5  or  6  yards  to  15  or 
20  yards.  The  distance,  how^ever,  is  not  material.  The 
new  building  stood  on  higher  ground  than  the  old  build- 
ing, and  they  were  connected  by  a  bridge  or  viaduct 
leading  from  the  third  floor  of  the  old  building  to  the 
first  floor  of  the  new  building.  The  time-keeper's  oflSce 
was  so  located  that  many  employees  in  the  new  building 
would  report  at  the  time-keeper's  office  in  the  morning, 
get  their  check,  or  time  card,  go  up  the  stairs  into  the 
old  building,  pass  through  this  room  with  the  opening 
in  the  floor,  go  over  the  bridge  and  into  the  new  building, 
and  return  over  the  same  route  in  the  evening  to  the 
time-keeper's  office.  This  had  been  Green's  practice  for 
sometime  before  he  met  his  death.  While  there  were  other 
means  of  egress  from  the  new  beef  house,  it  is  made  per- 
fectly plain  that  the  route  mentioned  was  at  least  one  of  the 
regular  routes  followed  by  the  employees  of  defendant. 
The  opening  in  the  floor  had  been  guarded  by  putting 
siibstmitial  rails  around  it,  but  the  men  engaged  in  re- 
modeling the  building  would,  from  time  to  time,  remove 
the  guards  as  they  raised  or  lowered  machinery,  but 
when  their  work  was  done  they  would  again  replace 
the  guards.  There  is  testimony  showing  that  these 
guards  were  in  place  late  in  the  afternoon  of  September 
24,  and  no  person  saw  Green  fall  through  the  opening. 
Certain  conditions  are  shown,  however,  and  from  these 
it. may  be  assumed  that  the  guards  were  not  in  place 
when  he  undertook  to  pass  through  the  room  after  com- 
pleting his  day's  work.  One  of  defendant's  foremen 
was  called  as  a  witness  for  plaintiff,  and  he  testified 
that  about  7 .  o'clock  on  the  morning  of  September  25 
his  attention  was  attracted  to  the  body  of  a  man  lying 
on  the  floor  below  this  opening;  that  he  went  down  and 
found  it  to  be  John  Green,  who  was  then  alive,  but  un- 
conscious; that  he  looked  to  see  if  the  guards  or  rails 
were  in  place,  and  that  there  was,  at  that  time,  no  guard 


684  NEBRASKA  REPORTS.  [Vol.  100 

■ — 1— ^ — ■ ni  -   I-  ^  -  -  - m^ 

Green  y.  Cudahy  Packing  Co. 

or  rail  on  the  east  end  of  the  hole — "there  was  no  rail 
there.''  Another  employee  testified  to  the  same  thing. 
Indeed,  there  can  scarcely  be  said  to  be  a  conflict  of  evi- 
dence on  that  point.  There  is  no  dispute  about  the  lack 
of  light  in  the  room  at  the  time  Mr.  Green  quit  work 
and  when  it  is  assumed  that  he  met  this  accident.  Ap- 
pellant says  in  its  reply  brief:  "There  were  no  electric 
lights  in  the  old  beef  house  at  any  time  after  dark." 
For  the  purposes  of  this  review,  we  may  assume  that 
the  room  was  dark;  that  there  was  no  rail  around  this 
hole ;  and  that  Green  felltherein  to  his  death. 

Defendant  takes  the  position  that  these  matters  are 
entirely  immaterial;  that  "Green  had  no  business  there; 
that  it  was  not  a  place  where  he  was  employed,  nor 
where  his  employment  required  him  to  be;  that  the  de- 
fendant owed  him  no  duty  with  reference  to  the  con- 
dition of  the  old  beef  house,  and  therefore  could  be  guilty 
of  no  negligence  toward  him,  no  matter  whether  the 
railing  was  up  or  down  on  the  morning  that  he  was 
found  in  the  old  building."  Practically  all  of  its  as- 
signments of  error  are  based  on  this  assumption.  If 
defendant  is  correct  in  this,  the  judgment  cannot  stand. 
If  it  is  not  right  in  this  assumption,  there  is  little  left 
of  its  assignments  of  error.  Defendant  argues  that 
the  proof  fails  to  show  any  hole  in  the  floor,  as  alleged 
in  the  petition;  that  this  hole  which  we  have  described 
in  the  old  building  is  not  in  a  room  adjoining  the  room 
in  which  Green  worked.  But  we  are  not  impressed  with 
the  logic  of  the  argument.  Perhaps  the  petition  is  more 
specific  than  is  necessary.  It  might  have  been  sufficient 
to  allege  that  as  he  left  the  room  where  he  was  employed, 
passing  over  the  usual  route  of  exit,  he  fell  into  this 
hole,  without  saying  that  it  was  in  a  room  adjoining  the 
room  in  which  he  worked.  But  it  is  evident  both  from 
the  answer  and  the  proof  that  all  parties  understood 
exactly  the  location  of  the  buildings,  the  rooms,  and 
the  unguarded  hole  into  which  Green  fell.  No  one  was 
misled  for  a  single  moment.    Defendant  says  there  were 
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other  means  of  ingress  and  ^ress,  but  does  not  point  out 
the  testimony  bearing  out  the  statements.  However, 
we  will  assume  it  to  be  true.  The  proof  does  show  that 
the  route  taken  by  Green  was  one  of  those  usually  and 
customarily  taken,  not  only  by  him,  but  by  a  large 
number  of  the  employees,  with  the  full  knowledge  and 
consent  of  defendant's  superintendents  and  foremen.  It 
also  appears  to  be  the  most  convenient  route.  In  fact 
this  bridge,  or  viaduct,  seems  to  have  been  constructed 
for  that  very  purpose.  It  constituted  an  invitation  to  the 
employees  to  follow  that  route.  The  men  were  seen  to 
go  back  and  forth  there  daily*,  and  the  foreman  en- 
gaged in  remodeling  the  old  building  recognized  the 
danger  of  leaving  the  oi)ening  unguarded,  for  he  had  it 
inclosed  with  guards  and  rails.  The  deceased  passed 
back  and  forth  there  daily,  undoubtedly  observed  the 
guards  and  relied  upon  them.  This  was  a  large  room 
with  some  small  lights  on  a  distant  side  thereof,  but  not 
sufficient  to  light  that  part  of  the  room  through  which 
Mr.  Green  attempted  to  pass.  It  was  the  duty  of  the 
employer  to  keep  this  hole  guarded. 

It  is  not  only  the  duty  of  the  employer  to  provide  a 
reasonably  safe  place  for  his  employees  to  work,  but 
that  duty  carries  with  it  the  obligation  to  provide  a 
reasonably  safe  ingress  and  ^ress.  Of  course,  defend- 
ant argues  that  it  did  furnish  a  safe  way  of  ingress  and 
^ress,  and  that  Green  was  guilty  of  negligence  in  at- 
tempting to  make  his  departure  through  this  old  build- 
ing. But  where  the  employer  has  undertaken  to  furnish 
a  number  of  such  ways,  and  has  kept  them  guarded 
and  free  from  pitfalls,  the  employee  may  assume  that  he 
will  continue  to  exercise  such  a  d^ree  of  caution  as  is 
necessary  to  keep  these  ways  safe  for  passage,  and  Green 
was  not  guilty  of  negligence  in  choosing  the  route,  on 
that  evening,  which  theretofore  he  had  followed  with  per- 
fect safety  and  which  he  might  still  have  followed  in 
safety  had  the  guards  been  maintained  around  this 
opening. 
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Neither  did  he  assume  the  Hsk  of  this  opening  in  the 
floor  being  left  unguarded.  He  had  passed  by  it  from 
day  to  day.  He  had  seen  it  duly  protected,  and  he  could 
not  anticipate  that  it  was  in  a  diflferent  condition  from 
what  he  had  teen  accustomed  to  see  it.  The  workmen 
employed  around  this  opening  might  be  said  to  have  as- 
sumed the  risk  of  such  employment,  but  Green  was  not 
so  employed,  and  the  assumption  of  risk  cannot  be  ap- 
plied. 

We  cannot  undertake  to  discuss  seriatim  the  numerous 
assignments  made.  If  we  were  to  adopt  defendant's 
theory  of  the  case,  many  of  them  would  be  good;  but 
we  do  not  adopt  that  theory,  but  hold  that  theire  is  no 
material  variance  between  the  pleadings  and  the  proof, 
and  that  this  opening  in  the  floor  of  the  old  beef  house 
is  sufficiently  designated  in  the  petition,  and,  if  it  is 
not,  the  case  is  one  of  those  falling  within  section  7706, 
Rev.  St.  1913,  providing:  '^No  variance  between  the  al- 
legation in  a  pleading  and  the  proof  is  to  be  deemed 
material  unless  it  have  actually  misled  the  adverse 
party,  to  his  prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits."  It  follows  that  each  of  the 
assignments  based  upon  this  theory  are  without  merit 
This  applies  as  well  to  the  exceptions  taken  to  the 
instructions  as  to  the  rulings  on  the  introduction  of 
evidence.  The  jury  were  properly  instructed.  As  to  the 
instructions  asked  by  the  defendant,  they  are  for  the 
most  part  based  on  a  theory  of  the  case  which  we  have 
heretofore  said  is  not  sustained,  and  they  were  there- 
fore properly  denied. 

The  verdict  of  the  jury  is  fully  sustained,  the  record 
is  free  from  error,  and  the  judgment  is 

Affirmed. 
Fawcett^  J.,  not  sitting. 
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George  Reudelhuber^  appellee^  v.   Douglas   County, 

appellant. 

Filed  Decembeb  29,  1916.     No.  19134. 

1.  Negligence:  Imputed  Negligence.  "One  who  is  injured  by  reason  of 
a  defective  bridge  while  riding  in  a  private  vehicle  may  recover 
from  a  county  otherwise  liable,  notwithstanding  the  negligence  of 
the  driver,  which  may  have  contributed  to  produce  the  injury,  the 
Injured  party  being  free  from  negligence  and  having  no  authority 
or  control  over  the  driver."    Loso  v.  Lancaster  County,  11  Neb.  466. 

2.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict  of 
the  Jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Affirmed. 

George  A.  Maguey  and  Ray  J.  Abbott,  for  appellant. 

Albert  8.  Ritchie,  contra. 

MORRISSBY^  C.  J. 

May  25,  1913,  one  D.  W.  Wiley,  with  a  party  of  friends, 
of  whom  plaintiff  was  one,  in  attempting  to  drive  his 
automobile  across  one  of  defendant's  bridges,  forming  a 
part  of  the  public  roadway,  collided  with  a  guard,  or 
railing,  of  the  bridge.  Plaintiff  was  thrown  out  of  the 
automobile  and  suffered  a  fractured  knee.  He  brought 
suit  against  the  county,  alleging  that  the  iron  guard 
rail  at  the  west  end  of  the  bridge,  and  on  the  south  side 
thereof,  had  become  loosed  from  the  clamp  by  which  it 
had  been  fastened  to  the  frame  of  the  bridge,  and  had 
been  so  bent  that  it  protruded  into  the  roadway  two 
or  three  feet;  that  this  condition  had  existed  so  long 
that  the  defendant  county  in  the  exercise  of  ordinary 
care  and  diligence  had  knowledge  of  the  defect. 

The  answer  denies  that  the  bridge  was  out  of  repair; 
alleges  that  the  guard  rail  was  in  its  proper  place,  and 
that  the  automobile  was  negligently  driven  against  the 
frame  of  the  superstructure  of  the  bridge,  thereby 
breaking  the  guard  rail  loose  from  its  fastening. 
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Appellant  in  its  brief  states  the  issues,  as  follows: 
^The  question  at  issue  in  the  case  is  whether  or  not 
Douglas  county  was  negligent  in  maintaining  the  bridge 
upon  which  the  plaintiff  was  injured,  and,  if  it  was 
negligent,  was  the  plaintiff  injured  by  reason  of  such 
negligence  on  the  part  of  the  county,  and,  if  he  was 
so  injured,  the  amount  of  damages  he  suffered.'' 

By  its  third  instruction,  the  court  told  the  jury:  "The 
county  is  liable  for  an  injury  caused  by  an  unsafe  and 
defective  condition  of  a  county  bridge,  notwithstanding 
the  fact  that  no  actual  notice  of  said  condition  had 
previous  to  the  occurrence  of  the  accident  been  given  to 
any  officer  of  the  county  concerned,  where  the  defects 
were  of  such  a  nature  or  had  existed  for  such  a  length 
of  time  that  by  the  exercise  of  ordinary  care  they  might 
have  been  discovered  and  repaired/' 

Appellant  concedes  that  this  instruction  correctly 
states  the  law,  but  argues  that  the  evidence  is  insufficient 
to  sustain  the  findings. 

The  driver  testified  that  as  he  approached  the  bridge 
there  was  another  automobile  approaching  from  the 
other  direction,  and  this  compelled  him  to  keep  to  the 
right-hand  side  of  the  road;  that  he  saw  the  rail  pro- 
truding into  the  roadway  at  the  bridge,  but  was  so 
close  to  it  that  he  could  not  avoid  the  collision.  He 
says  he  swung  the  front  of  the  car  toward  the  center  of 
the  driveway,  and  thus  avoided  a  collision  with  that 
part  of  the  machine,  but  he  was  so  close  to  the  pro- 
truding rail  that  it  caught  the  fender  about  the  middle  of 
the  car  and  wedged  itself  between  the  reai*  wheel  and  the 
body  of  the  car,  causing  the  car  to  stop  instantly.  In 
this  he  is  fully  corroborated  by  one  of  the  passengers. 
Of  course,  this  testimony  does  not  prove  that  it  had  been 
out  of  condition  for  such  a  length  of  time  as  would  be 
notice  to  defendant  and  its  officers;  but  there  is  also 
evidence  showing  the  condition  of  the  clamp  designed  to 
hold  the  rail  in  place.  The  clamp  was  filled  with  dirt, 
which  indicates  that  the  rod  had  been  loose  for  some 
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time.  There  is  also  evidence  of  a  bend  in  the  rail  and 
rust  spots  upon  the  rail,  and  these  are  said  to  indicate 
that  the  bend  had  existed  for  a  considerable  period 
of  time. 

Defendant  offered  the  testimony  of  witnesses  who 
passed  over  the  road  frequently,  one  of  whom  had 
walked  across  the  bridge  the  day  the  accident  occurred. 
They  testified  that  the  bridge  was  in  proper  condition; 
but  there  was  nothing  to  expressly  direct  their  attention 
to  this  rail.  The  jury,  under  the  direction  of  the  court, 
made  an  examination  of  the  bridge.  They  must  have 
been  impressed  with  the  condition  in  which  they  found 
the  rail  and  clamps,  and  we  cannot  say  that  under  the 
evidence,  which  their  observation  enabled  them  to  under- 
stand, the  verdict  is  so  unsupported  that  it  must  be 
overthrown. 

In  the  assignments  of  error  formal  complaint  is  made 
of  the  instructions  given,  but  they  are  not  further  urged 
in  the  brief,  and  these  assignments  will  be  treated  as 
waived. 

It  is  urged,  however,  that  the  court  erred  in  failing 
to  submit  for  the  consideration  of  the  jury  the  question  of 
the  contributory  negligence  of  the  plaintiff  because  the 
proof  shows  that  the  automobile,  at  the  time  it  approach- 
ed the  bridge,  was  being  driven  at  a  rate  of  speed  in  ex- 
cess of  8  miles  an  hour.  It  is  provided  by  section  3049, 
Rev.  St.  1913:  "Upon  approaching  an  intersection  of 
highways,  or  a  bridge,  or  a  sharp  curve,  or  a  steep  de- 
scent, or  another  vehicle,  or  an  animal,  or  person  outside 
of  any  village  or  city,  the  person  operating  a  motor 
vehicle  shall  reduce  the  speed  of  such  vehicle  to  a  rate 
not  to  exceed  eight  miles  an  hour  and  shall  not  exceed 
such  speed  until  entirely  past  such  intersection." 

The  statutory  rate  of  speed  was  not  alleged  in  the 
pleadings.  The  answer  merely  alleged  that  the  auto- 
mobile was  being  driven  in  a  careless  and  reckless  man- 
ner, and  was  driven  against  the  superstructure  of  the 
bridge.    The  instructions  given  by  the  court  are  sufficient- 
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ly  explicit  to  cover  all  issues  raised  by  the  pleadings. 
If  defendant  desired  a  more  explicit  instruction,  it  ought 
to  have  made  a  seasonable  request.  Even  had  request 
for  the  instruction  been  made,  it  would  not  have  been 
error  to  refuse  it.  Plaintiff  was  free  from  blame,  and 
the  rule  is  laid  down  in  Loso  v.  Lancaster  County,  77 
Neb.  466:  "One  who  is  injured  by  reason  of  a  defective 
bridge  while  riding  in  a  private  vehicle  may  recover 
from  a  county  otherwise  liable,  notwithstanding  the 
negligence  of  the  driver,  which  may  have  contributed 
to  produce  the  injury,  the  injured  party  being  free  from 
negligence  and  having  no  authority  or  control  over  the 
di'iver.'^ 

We  cannot  say  that  the  verdict  is  unsupported  by  the 
evidence.  The  jury  was  correctly  instructed,  and  the 
judgment  is 

Affirmed. 

Fawcett,  J.,  not  sitting. 


Betty  C.  Nelson,  appellant,  v.  Floyd  Spratt,  appellee. 

Filed  Decembeb  29,  1916.     No.  19016. 

1.  Bastardy:  Tbial:  InsIbuctions.  In  the  trial  of  a  bastardy  case  It  la 
the  duty  of  the  court,  when  requested,  to  give  the  jury  a  cautionary 
instruction  in  accordance  with  section  361,  Rev.  St.  1913. 

2.   :   :   .     After  giving  such  an  instruction  it  la 

prejudicial  error  to  charge  the  jury  that,  if  they  find  that  the  plain- 
tiff has  testified  falsely  in  regard  to  any  material  fact,  they  may 
disregard  all  of  her  testimony,  unless  the  same  be  corroborated  by 
other  testimony  or  evidence. 

APPB.VL  from  the  district  court  for  Antelope  county: 
Anson  A.  Welch,  Judge.    Reversed. 

Fred  H.  Free,  for  appellant. 

Kelscy  d  Rice,  contra. 
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Barnes^  J. 

This  was  an  action  commenced  by  Betty  C.  Nelson, 
an  unmarried  woman,  against  Floyd  Spratt,  charging 
him  with  being  the  father  of  her  bastard  child.  The 
cause  was  tried  to  a  jury  in  the  district  court  for  Ante- 
lope county.  The  jury  returned  a  verdict  of  not  guilty, 
and  the  defendant  was  discharged.  The  plaintiff  has 
brought  the  case  to  this  court  by  an  appeal. 

Among  the  numerous  errors  complained  of,  plaintiff 
Contends  that  the  trial  court  erred  in  charging  the  jury 
as  follows :  "Instruction  No.  3.  Requested  by  defendant. 
You  ar0  instructed  that,  if  you  find  that  the  plaintiff 
hsLa  testified  falsely  in  regard  to  any  material  fact,  you 
may  disf'ep:ard  all  of  her  testimony,  unless  the  same  be 
corroborated  by  other  testimony  or  evidence." 

Appellant's  argument  is  that  this  instruction  is  er- 
roneous, because  it  singles  out  and  calls  attention  to 
her  evidence  alone,  and  states  that  the  jury  may  entirely 
disregard  it  It  is  further  contended  that  the  rule, 
^^falsHS  in  uno,  falsus  tn  omnihu^H/^  is  not  correctly  stated, 
because  the  words  "has  knowingly  testified  falsely  to 
a  material  fact"  are  omitted.  This  question  was  before 
the  court  in  Argabright  v.  State,  49  Neb.  760,  where  it 
was  said:  "The  jury  are  the  sole  judges  of  the  credi- 
bility of  witnesses,  and  it  is  error  for  a  trial  court,  in 
a  criminal  case,  to  single  out  a  particular  witness  for 
the  defense,  by  name,  and  give  to  the  jury  a  cautionary 
instruction  which  applies  directly  to  his  testimony  the 
rule  of  ^falsus  in  uno,  fahus  in  omnibus.'^  " 

Appellee  contends  that  this  rule  has  no  application  in 
civil  cases;  that,  this  being  a  civil  case,  the  rule  should 
be  disregarded.  In  38  Cyc.  1736,  the  rule  in  civil  cases 
is  stated  as  follows:  "The  instruction  must  be  general 
and  extend  to  all  witnesses,  whether  testifying  in  person 
at  the  trial  or  by  deposition.  A  proposition  of  law 
laying  down  a  rule  of  evidence  should  be  given  in  general 
terms,  and  not  stated  as  being  applicable  to  one  certain 
witness  or  to  otie  class  of  witnessea"     In  1  Thompson, 
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Trials  (2d  ed.)  sec.  2423,  it  is  said:  "It  is  accordingly 
error,  in  formulating  a  cautionary  instruction  under 
this  head,  to  omit  the  words  'knowingly,^  *  wilfully,'  in- 
tentionally,' or  some  equivalent  expression.  The  judge 
is  not  at  liberty  to  say:  'If  you  find  that  the  testimony 
of  A.  B.  was  false,'  etc.,  'you  may  disregard  all  his 
evidence.' " 

It  is  defendant's  contention  that  this  rule  is  abrogated 
by  section  361,  Rev.  St.  1913,  and  by  the  declaration 
of  this  court  in  Stoltenherg  v.  State,  75  Neb.  631,  and 
Quinn  v.  Eggleston,  76  Neb.  409. 

Section  361  provides:  "When  such  accused  person 
shall  plead  not  guilty,  •  ♦  •  the  court  shall  order 
the  issue  to  be  tried  by  a  jury;  and  at  the  trial  of  such 
issue  the  examination  before  the  justice  shall  be  given 
in  evidence,  and  the  mother  of  the  bastard  child  shall  be 
admitted  as  a  competent  witness,  and  her  credibility  be 
left  to  the  jury :  •  •  ♦  and  on  the  trial  of  the  issue 
the  jury  shall  in  behalf  of  the  man  accused,  take  into 
consideration  any  want  of  credibility  in  the  mother  of 
the  bastard  child;  also  any  variations  in  her  testimony 
before  the  justice  and  that  before  the  jury ;  and  also  any 
other  confession  of  her,  at  any  time,  which  does  not 
agree  with  her  testimony,  or  any  other  plea  or  proofs 
made  and  produced  on  behalf  of  such  accused  person." 

In  Stoltenherg  v.  State,  supra,  the  provisions  of  the 
foregoing  section  were  considered,  and  it  was  held:"In 
a  bastardy  proceeding  in  which  the  defendant  denies  his 
guilt,  the  jury^  if  the  defendant  so  requests,  should  be 
instructed  in  accordance  with  the  provisions  of  section 
5,  ch.  37,  Comp.  St.  1903,  so  far  as  applicable  to  the 
testimony,  and  it  is  error  to  refuse  to  so  instruct."  The 
same  rule  was  announced  in  Quinn  v.  Eggleston,  supra. 
The  record  in  the  case  at  bar  shows  that  the  court  proper- 
ly instructed  the  jury  as  provided  by  section  361,  and  in 
this  no  error  was  committed.  It  has  never  been  held 
by  us  that  the  trial  court  should  be  permitted  to  give 
an  instruction  like  the  one  of  which  plaintiff  complaina 
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When  the  trial  court  has  charged  the  jury  as  required 
by  section  361^  the  rights  of  the  defendant  will  have 
been  fiiUy  protected,  and  it  is  reversible  error  to  single 
out  the  plainti£f  and  charge  the  jury  that,  if  they  believe 
she  has  sworn  falsely  as  to  any  material  fact,  they  may 
disregard  all  of  her  testimony,  unless  the  same  be  cor- 
roborated by  other  testimony  or  evidence. 

When  we  consider  the  fact  that  plaintiff's  intercourse 
with  the  defendant  might  be  known  only  to  the  parties 
themselves,  and  her  testimony  as  to  that  fact  could  not 
ordinarily  be  corroborated  by  the  direct  testimony  of 
other  witnesses,  it  is  apparent  that  the  giving  of  the 
instruction  complained  of  might  be  prejudicial. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings. 

Reversed. 
MoRiussEY^  C,  J.,  not  sitting. 


Peter  Koran,  appellee,  v.  Cudahy  Packing  Company, 

appellant. 

Filed  Dbcbmbib  29,  1916.    No.  19077. 

1.  Jnry:  Impaneling:  Pkbkmptobt  Challenosb.  A  castom  prevails 
in  Douglas  county  in  civil  cases  that  eighteen  Jurors  who  have 
passed  their  voir  dire  examination  be  called  into  the  jury  box,  and 
counsel  for  each  side  then  strike  off  three  names  peremptorily. 
Counsel  for  defendant,  after  striking  the  names  of  three  Jurors  in 
this  manner,  was  denied  the  right  to  challenge  three  other  Jurors 
peremptorily  from  the  twelve  remaining  in  the  box.  Held,  that 
having  acquiesced  and  participated  in  peremptorily  challenging 
three  men  in  accordance  with  this  custom,  the  defendant  waived 
its  right  to  exercise  other  or  further  peremptory  challenges. 

2.  Master  and  Servant:  Imjuet  to  Servant:  Liability  of  Master. 
Where  a  foreman  ordered  a  workman  to  hurry,  and  furnished  him 
a  defective  box  to  stand  upon,  in  order  to  facilitate  the  work 
he  was  doing,  the  defect  in  which  was  not  obvious  to  the  workman. 
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he  was  entitled  to  rely  upon  the  foreman's  selection  of  the  box  as 
a  safe  place  upon  which  to  stand. 

3.  Appeal:  Cboss-Examination.  -A  judgment  will  not  be  reversed 
merely  on  account  of  an  extended  cross-examination  on  an  im- 
material matter,  unless  it  clearly  appears  that  the  substantial 
rights  of  defendant  have  been  prejudiced. 

4.  Master  and  Serrant:  Action:  Appeal:  Evidence.  Where  there  is 
direct  testimony  that  the  plaintiff,  who  has  theretofore  been  in 
sound  health,  received  an  injury  to  the  abdomen  from  striking 
the  edge  of  a  vat  over  which  he  was  working,  on  account  of  tbe 
slipping  of  a  defective  box  on  which  he  stood,  which  resulted  in  a 
severe  pain  and  a  bruised  condition  of  the  lower  abdominal  region, 
and  was  soon  followed  by  hernia,  an  operation  for  which  was 
performed  in  a  short  time,  it  was  not  erroneous  to  permit  certain 
medical  witnesses  to  testify  that  hernia  might  have  resulted  from 
such  a  fall. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troi:p,  Judge.  Affirmed, 

James  C.  Kinsler,  for  appellant. 

Herbert  S.  Daniel,  John  A.  Moore^  B.  H.  Dunham  and 
HermUn  Aye,  contra. 

Letton,  J. 

The  plaintiff,  a  man  about  25  years  of  age,  was  a 
workman  in  the  employment  of  defendant  at  its  packing 
house  in  South  Omaha.  It  was  his  duty  two  or  three 
times  a  week  to  remove  sides  of  pork  from  certain 
wooden  pickle  vats  about  four  feet  deep  and  four  feet 
across,  in  which  tlie  meat  was  pickled  in  a  solution  of 
salt  and  water.  The  water  had  been  let  out  of  the  vat 
about  nine  days  before.  Plaintiff  used  a  hook  with 
which  to  pull  the  meat  out  of  the  vat.  He  piled  it  on 
a  truck  and  took  it  to  the  butchers  in  an  adjoining  room 
to  be  trimmed  and  prepared  for  market.  He  had  been 
engaged  in  this  employment  for  about  three  years  under 
the  same  foreman.  On  the  dav  of  the  accident  he  had 
emptied  one  truck-load.  He  testifies  that  as  he  was 
starting  the  second  load  the  foreman  ordered  him  to 
hurry,  saying  that  there  were  six  butchers  waiting  for 
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him,  without  meat,  and  asked  him  why  he  did  not  take 
a  box  to  stand  on.  Plaintiff  answered  that  he  had 
nothing  for  that  purpose.  The  foreman  then  kicked  a 
box  over  to  him  against  the  vat  and  told  him  to  stand 
on  it.  The  box  was  a  soap  box  about  two  feet  long, 
eighteen  inches  wide,  and  nine  inches  deep.  While 
plaintiff  was  standing  on  this  box  with  his  head  down 
in  the  vat,  reaching  to  the  opposite  side,  and  pulling 
a  piece  of  meat  with  the  hook,  the  box  tilted  and  slipped 
backwards  from  underneath  him,  allowing  him  to  fall  up- 
on the  edge  of  the  vat,  bruising  his  body  and  causing 
severe  pain  in  the  lower  part  of  his  abdomen.  After 
the  accident  he  examined  the  box  and  found  that  a  part 
of  the  side  and  one  end,  about  two  inches  deep,  was 
split  off  from  the  bottom  edge,  so  that  as  he  reached  over 
It  tilted  and  slid  along  the  floor,  causing  the  fall.  He 
felt  severe  pain  about  three  inches  below  the  navel  and 
three  inches  to  the  right  of  it.  He  felt  weak  and  vomited, 
and  afterwards  the  parts  began  to  swell  and  became 
discolored.  He  consulted  Dr.  Riley,  the  doctor  at  the 
plant,  about  4  o'clock  the  same  afternoon,  and  he  sent 
him  to  Dr.  Koenig.  The  room  in  which  he  worked 
was  about  100  feet  square  filled  with  tanks  in  rows, 
with  no  windows.  It  was  lighted  by  small  electric 
lights,  apparently  carbon  lamps  about  25  or  30  feet  apart. 
The  box  was  brought  into  the  room  by  the  foreman. 
After  he  fell  he  explained  to  the  foreman  that  the  box 
tilted,  and  he  said  that  he  saw  that  box  yesterday,  it 
was  broken,  and  he  forgot  to  throw  it  away.  He  went 
to  Dr.  Koenig's  oflflce,  to  Dr.  Chaloupka,  and  afterwards 
to  Dr.  Lord,  on  Dr.  Koenig's  recommendation.  Under 
Dr.  Lord's  direction  he  was  taken  to  the  hospital  and 
operated  upon  for  inguinal  hernia.  After  being  out  of 
the  hospital  eight  or  nine  days  Dr.  Lord  sent  him  back, 
and  performed  a  second  operation  upon  him  for  appendi- 
citis. The  accident  was  on  March  13,  1912.  In  Septem- 
ber, 1913,  he  was  sent  to  the  hospital  again  by  Drs. 
Chaloupka   and   Tyler,   where   he   was  kept   in   bed   for 
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about  a  month  for  rectal  treatment.  He  had  never  had 
any  pain  or  difficulty  with  his  bowels  before  the  accident. 
Since  the  first  operation  he  has  had  a  lump  upon  his 
left  side  about  two  inches  thick  and  three  or  four  inches 
long,  and  often  has  cramps  on  that  side.  He  had  this 
trouble  at  the  time  of  the  operation  for  appendicitis.  He 
again  went  to  the  hospital  in  March,  1914,  where  he  re- 
mained 58  days  in  bed  for  treatment  for  the  same  trouble, 
and  again  in  August.  He  has  not  been  able  to  work 
since  the  injury,  except  about  six  days,  and  has  constant 
pain.  At  the  time  he  was  hurt  he  was  earning  19  cents 
an  hour  and  worked  from  10  to  15  hours  a  day,  makmg 
from  156  to  f 62  a  month.  He  had  never  been  sick  before 
the  accident.  He  has  lost  30  pounds  in  weight.  He  has 
spent  about  f  1,296  for  doctors  and  hospital  expenses. 
On  cross-examination  it  was  shown  that  he  actually 
paid  but  a  small  part  of  the  fees  due  for  medical  care. 
Two  other  witnesses  corroborated  his  testimony  as  to  the 
use  of  the  box,  and  told  of  his  gestures  and  of  his  ex- 
pressions of  pain.  For  the  defense,  the  foreman  denied 
giving  him  any  directions  to  use  a  box  that  day,  denied 
furnishing  him  a  box  to  stand  on,  and  denied  remarking 
about  its  condition  afterwards.  It  was  proved  without 
dispute  that  it  was  a  common  thing  for  men  engaged 
in  taking  meat  from  the  vats  to  use  boxes  to  stand  on, 
which  they  procured  from  an  adjoining  room.  There 
was  testimony — disputed — to  the  effect  that,  when  one 
Hall  was  sent  with  plaintiff  to  inquire  into  the  accident, 
he  did  not  say  that  the  foreman  had  given  him  the  box 
or  ordered  him  to  stand  on  it.  A  verdict  of  f20,000  was 
rendered  for  plaintiff.    Defendant  appeals. 

In  its  brief  defendant  has  set  forth  204  assignments  of 
error.  Many  of  these  relate  to  matters,  as  to  which, 
even  if  it  be  conceded  that  error  occurred,  it  was  obvious- 
ly not  prejudicial  to  defendant.  The  presentation  of  so 
many  points,  many  of  which  cannot  have  been  seriously 
relied  upon  for  a  reversal,  entails  needless  work  both 
UDon  counsel  and  uDon  the  court,  and  is  a  practice  not 


Vol.  100]  SEPTEMBER  TERM,  1916.  697 

Koran  y.  Gudahy  Packing  Co. 

to  be  commended.  It  is  the  duty  of  the  court  under 
section  7713,  Rev.  St.  1913,  to  disregard  any  error  in  the 
proceedings  which  does  not  affect  the  substantial  rights 
of  the  complaining  party,  and  no  judgment  can  be  re- 
versed for  any  such  error. 

The  first  assignment  relates  to  the  refusal  by  the  court 
to  sustain  defendant's  objection  to  questions  asked  on  the 
voir  dire  examination  of  jurors  as  to  their  acquaintance 
with  the  Casualty  Company  of  America,  and  the  further 
inquiry  as  to  whether  the  juror  was  a  stockholder  or 
officer  or  in  any  way  interested  in  a  casualty  company. 
Under  the  circumstances,  to  the  writer's  mind  it  seems 
that  these  questions  were  asked,  not  for  the  hona  fide 
purpose  of  ascertaining  whether  the  jurors  had  a  legal 
interest  in  the  Casualty  Company  of  America,  but  for 
the  purpose  of  insidiously  and  by  indirection  presenting 
to  their  minds  the  idea  that  an  insurance  company  was 
defending  the  case,  and  not  the  Cudahy  Packing  Com- 
pany. However,  in  Egner  v.  Curtis,  Towle  &  Paine  Co., 
96  Neb.  18,  this  court  held  that  such  examinations  may 
be  permitted,  and  the  district  court  was  justified  in 
following  that  decision. 

It  is  next  assigned  that  the  trial  court  erred  in  denying 
defendant's  request  for  leave  to  exercise  its  right  of 
peremptory  challenges  against  three  jurors,  the  request 
being  made  before  the  jury  was  sworn.  It  is  said  that 
the  courts  in  Douglas  county  have  adopted  the  practice 
of  calling  eighteen  jurors  into  the  box  to  be  examined 
upon  their  voir  dire,  and  counsel  for  each  side  are  then 
directed  to  strike  off  three  names,  thus  reducing  the  panel 
to  twelve.  Counsel  for  defendant,  after  striking  the 
names  of  three  jurors  in  accordance  with  this  custom, 
desired  to  challenge  three  more  from  the  twelve  jurors 
remaining  in  the  box.  Having  acquiesced  and  participat- 
ed in  removing  three  men  peremptorily  in  accordance 
with  the  custom,  defendant  waived  its  right  to  exercise 
peremptory  challenges  by  the  other  method. 
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The  next  point  argued  is  that,  since  the  box  upon  which 
the  plaintiff  stood  was  a  simple  appliance,  the  case  falls 
under  the  doctrine  announced  in  Vanderpool  v.  Partridge, 
79  Neb.  165,  that,  while  the  law  requires  the  master  to 
provide  reasonably  safe  tools  and  appliances,  yet  the 
rule  has  no  application  where  the  servant  possesses 
ordinary  intelligence  and  knowledge  and  the  tools  and 
appliances  furnished  are  of  a  simple  nature  in  which 
defects  can  be  easily  observed  by  the  servant.  But  if  the 
plaintiff's  testimony  is  true,  the  foreman  admonished 
him  to  hurry,  and  selected  a  defective  box,  which  he 
kicked  over  toward  him,  and  told  him  to  stand  upon  it. 
Plaintiff  had  no  opportunity,  and,  under  such  circum- 
stances, it  was  not  his  duty  to  examine  the  box.  He  had 
a  right  to  rely  upon  the  foreman's  selection  of  a  safe 
place  upon  which  to  stand.  The  rule  in  Vanderpool  v. 
Partridge,  supra,  does  not  apply. 

Several  other  assignments  of  error  are  based  upon  the 
contention  that  the  principles  set  forth  in  a  number  of 
the  instructions  given  by  the  court  are  not  applicable  to 
the  facts  in  the  case,  and  were  therefore  prejudicially 
erroneous,  and  that  the  evidence  does  not  sustain  the 
verdict.  Of  course,  if  the  facts  in  the  case  had  been 
found  by  the  jury  to  be  as  the  defendant  insists,  then 
the  instructions  would  have  been  erroneous;  but  the 
evidence  warranted  the  jury  in  taking  a  different  view. 
The  instructions  were  not  inconsistent  with  the  evidence, 
viewing  it  from  the  plaintiff's  standpoint. 

Over  30  assignments  of  error  are  made  with  respect 
to  the  admission  of  the  testimony  of  certain  medical 
witnesses.  The  court  permitted  a  very  extended  ex- 
amination of  each  of  these  witnesses  by  defendant.  Among 
the  complaints  is  that  the  court  permitted  each  of  these 
witnesses  to  testify  that  hernia  might  have  resulted 
from  a  fall  that  plaintiff  describes.  There  was  direct 
testimony  as  to  the  condition  of  plaintiff  for  several 
years  before  the  injury,  and  as  to  his  appearance  and 
condition    almost    immediately   afterwards.      When    this 
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evidence  is  considered  in  connection  with  that  of  the 
two  doctors,  we  can  see  no  prejudice  to  defendant  in  the 
admission  of  their  testimony. 

It  is  contended  the  evidence  does  not  justify  a  finding 
that  either  hernia,  appendicitis,  or  a  spastic  condition  of 
the  colon  was  the  result  of  the  accident.  It  is  showm 
that  in  many  instances  such  a  fall  would  not  cause  a 
rupture,  but  there  is  nothing  to  show  that  plaintiff  was 
ruptured  before  he  fell.  He  was  soon  afterwards  operated 
upon  for  hernia.  It  is  also  shown  that  in  such  cases  it 
is  not  infrequent  that  the  appendix  slips  dowm  with  the 
intestines  into  the  scrotal  cavitv  and  is  often  irritated 
and  inflamed  as  a  result  of  this  displacement;  that 
plaintiff  suffered  from  pain  on  both  sides  of  the  abdomen 
after  the  operation  for  hernia;  that  this  was  diagnosed 
as  caused  by  appendicitis,  and  that  he  was  operated  upon 
and  the  appendix  removed.  The  pain  continued  on  the 
left  side,  and  an  X-ray  examination  shows  that  a  spastic 
condition  of  the  colpn  continued  after  both  operations, 
and  from  w^hich  plaintiff  still  suffers.  The  medical 
testimony  shows  that  these  contractions  of  the  colon  are 
due  to  a  failure  in  nerve  control  of  the  peristaltic  motion. 
Plaintiff  was  treated  in  the  hospital  for  some  time  for 
this  affection,  and  the  doctors  testify  it  may  continue 
indefinitely. 

Considering  all  the  evidence,  it  is  sufficient  to  justify 
the  finding  by  the  jury  that  the  hernia  and  resulting 
complications  were  caused  by  the  fall.  Much  complaint 
is  made  as  to  the  latitude  of  cross-examination  of  a 
witness  who  had  investigated  the  accident  soon  after  its 
occurrence  for  the  attorney  for  defendant,  and  of  the 
request  or  demand  made  in  the  presence  of  the  jury  that 
he  produce  a  copy  of  the  report  he  made  to  his  employer. 
Much  of  the  examination  was  immaterial,  and,  to  use 
a  slang  expression,  the  demand  for  a  copy  seems  to 
have  been  "a  grand-stand  play,"  and  should  not  have 
been  made,  but  still  we  would  not  be  justified  in  revers- 
ing the  judgment  on  that  ground. 
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As  to  the  amount  of  the  judgment,  if  the  doctors  are 
correct,  the  spastic  condition  of  the  colon  is  apt  to  con- 
tinue indefinitely  and  to  cause  great  pain  and  annoyance. 
Plaintiff  suffered  great  pain,  had  several  operations,  lay 
in  hospitals  for  months,  and  has  been  unable  to  work 
much  since.  He  was  25  years  old  when  hurt  and  has  a 
long  expectancy. 

The  judgment  seems  excessive  but  plaintiff  has  re- 
mitted all  damages  in  excess  of  f 5,000.  The  judgment 
is  therefore  reduced  to  the  sum  of  f5,000,  and,  as  so  re- 
duced, is 

Affirmed. 


Statb^  ex  rel.    Nebraska  State  Railway  Commission, 
APPELLEE,    V.    Missouri    Pacific    Railway    Company, 

APPELLANT, 
Filed  Dbcembeb  29,  1916.     No.  19004. 

1.  Statutes:  Construction.  A  statute  susceptible  of  a  reasonable 
construction  ayoiding  a  conflict  with  the  Constitution  should  be 
80  construed. 

2.  Oaniers:  Tklbphonbs:  Statute:  Constitution autt.  The  statute 
requiring  common  carriers  to  furnish  adequate  telephone  connec- 
tions between  their  oi&ces,  buildings  and  grounds  and  the  local  tele- 
phone exchange,  provides  for  a  notice  and  a  hearing  before  the 
state  railway  commission  as  to  the  reasonableness  of  such  require- 
ment, and  is  not  unconstitutional  as  depriving  the  carrier  of  its 
property  without  due  process  of  law  or  as  denying  It  the  equal 
protection  of  the  laws.  Rev.  St.  1913,  sees.  5988-6990,  Laws  1909, 
ch.  106,  sees.  1-3. 

3.  Mandamus:  Orders  of  Railway  Commission:  Presumptions.  On 
application  for  mandamus  to  enforce  an  order  of  the  state  railway 
commission,  Jurisdiction  haying  been  acquired  «nd  no  appeal  hay- 
ing been  taken,  it  will  be  presumed  that  the  findings  of  the  com- 
mission were  sustained  by  the  evidence. 

4.  Statutes:  Constitutionality.  "The  failure  of  the  presiding  ofllcer 
of  the  senate  to  sign  a  bill,  which  was  afterwards  approved  by  the 
governor,  and  which  the  journal  of  the  senate  shows  passed  the 
senate  by  the  constitutional  majority,  does  not  alEect  the  validity 
of  the  act"    Taylor  v.  Wilson,  17  Neb.  88. 
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Appeal  from  the  district  court  for  Lancaster  county: 
WiLLAED  E.  Stewart,  Judge,    Affirmed. 

B.  P.  Waggener,  J.  A,  C.  Kennedy  and  Yale  C.  Hol- 
land,  for  appellant. 

Willis  E.  Reed,  Attorney  General,  and  Oeorge  W. 
AyreSj  contra 

Rose,  J.     ^ 

The  Nebraska  State  Railway  Commission,  relator, 
applied  to  the  district  court  for  a  peremptory  writ  of 
mandamus  requiring  the  Missouri  Pacific  Railway  Com- 
pany, respondent,  to  provide  telephone  service  in  the 
station  at  Panama  in  compliance  with  an  order  made 
by  relator  under  a  statute  providing: 

"Every  railway  company,  express  company  or  tele- 
graph company  doing  business  in  this  state  shall  fur- 
nish reasonably  adequate  telephone  connections  between 
its  offices,  buildings  and  grounds,  and  the  public  tele- 
phone exchanges  operated  in  the  towns  where  the  same 
are  located/ 

"The  state  railway  commission  is  hereby  authorized 
and  empowered  to  require  and  compel  the  furnishing 
of  such  service.  Upon  complaint  to  the  railway  com- 
mission of  Nebraska  that  any  telephonic  service  with 
any  railroad,  telegraph  or  express  company's  buildings, 
offices  or  grounds  is  inadequate  or  in  any  respect  un- 
reasonably or  unjustly  discriminatory  or  that  such  serv- 
ice cannot  be  had,  it  shall  be  the  duty  of  the  commission 
to  investigate  the  same,  and  if  upon  investigation  the 
commission  shall  find  that  any  telephonic  service  is  in- 
adequate or  unreasonably  or  unjustly  discriminatory  or 
that  such  service  cannot  be  had,  it  shall  determine  and  by 
order  fix  a  reasonable  regulation,  practice  or  service  to 
be  installed,  imposed,  observed  and  operated  in  the  fu- 
ture." Rev.  St.  1913,  sees.  5988,  5989,  Laws  1909,  ch. 
106,  sees.  1,  2. 

Respondent  resisted  the  application  for  the  writ  on 
the  ground  that  the  act  is  unconstitutional  as  denying 
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respondent  the  equal  protection  of  the  laws  and  as  de- 
priving it  of  property  without  due  process  of  law.  The 
trial  court  upheld  the  act  and  allowed  the  writ.  Re- 
spondent has  appealed. 

It  is  argued  that  respondent  is  required  by  the  act 
to  furnish  telephone  connections  between  its  offices, 
buildings  and  grounds  and  the  locial  telephone  exchange 
without  regard  to  necessity  or  expense,  and  Missouri  P. 
R.  Co.  V.  State  of  Nebra^ska,  217  U.  S.  196,  is  cited  to 
sustain  the  position  thus  taken.  The  reasons  for  con- 
demning the  act  assailed  in  that  case  are  not  applicable 
to  the  legislation  now  under  consideration.  Eespond- 
ent's  construction  of  the  enactment  relating  to  tele- 
phones is  not  the  only  one  of  which  the  act  is  susceptible. 
There  is  a  reasonable  interpretation  which  will  avoid  a 
conflict  with  the  Constitution  and  it  should  be  adopted. 
State  V.  Hoicard,  96  Neb.  278,  291 ;  Oaster  v,  Oaster,  92 
Neb.  6,  10;  State  v.  Smith,  35  Neb.  13,  24.  The  legisla- 
tion authorizes  the  state  railway  commission  to  exact 
the  service  described  in  the  act.  There  is  no  penalty 
prescribed  except  for  a  failure  to  perform  a  service  or- 
dered by  the  state  railway  commission.  The  act  seems 
to  contemplate  the  right  to  be  heard  before  that  body  and 
the  determination  by  it  of  the  reasonableness  of  the  serv- 
ice. This  interpretation  is  a  reasonable  one  and  avoids  a 
conflict  with  the  Constitution.  Under  the  act  thus  con- 
strued, respondent  had  a  hearing  before  the  state  rail- 
way commission  and  was  ordered  to  install  a  telephone 
at  Panama. 

Does  the  order  deprive  respondent  of  its  property 
without  due  process  of  law  or  deny  it  the  equal  protec- 
tion of  the  laws?  Respondent  contends  that  the  serv- 
ice required  is  not  essential  to  the  proper  operation  of 
the  railroad  as  a  common  carrier  of  persons  and  prop- 
erty, and  that  the  use  of  a  telephone  would  be  a  mere 
accommodation  to  the  inhabitants  of  the  village  at  the 
expense  of  respondent  without  benefit  to  it.     The  duties 
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of  a  common  carrier  are  not  limited  to  the  actual  trans- 
portation of  persons  and  property.  There  are  other  obli- 
gations incidental  to  the  principal  duties.  The  furnish- 
ing of  adequate  facilities  for  the  transaction  of  public 
business  is  a  function  of  a  common  carrier.  It  may  be 
required  to  establish  stations  at  proper  places.  Minne- 
apolis d  St.  L.  R,  Co.  V.  State  of  Minnesota,  193  U. 
S.  53.  The  duty  to  provide  adequate  facilities  is  not  per- 
formed by  supplying  a  minimum  of  service.  The  state 
may,  within  proper  limits,  require  a  carrier  to  furnish 
facilities  for  the  convenience  and  comfprt  of  the  travel- 
ing public.  Missouri  P.  R.  Co.  v.  State  of  Kansas,  216 
U.  S.  262,  280;  Atlantic  Coast  lAne  R.  Co.  v.  North 
Carolina  Corporation  Commission,  206  U.  S.  1.  The  tele- 
phone is  in  general  use  as  a  factor  in  the  transaction  of 
public  business,  and  a  statute  requiring  a  railroad  com- 
pany to  connect  a  station  with  a  local  telephone  exchange 
for  the  convenience  of  shippers  and  passengers  does  not 
go  beyond  the  incidental  duties  of  a  common  carrier. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  State,  23  Okla.  210.  The 
evidence  in  the  present  case  tends  to  show  that  the  tele- 
phone is  a  necessary  facility  for  the  proper  performance 
of  respondent's  duties  as  a  common  carrier.  While  the 
element  of  expense  should  be  considered  in  determining 
the  reasonableness  of  the  requirement,  it  is  not  necessa- 
rily controlling.  Missouri  P.  R.  Co,  v.  State  of  Kansas, 
216  U.  S.  262;  Atlantic  Coast  lAne  R.  Co.  v.  North  Caro^ 
Una  Corporation  Commission,  206  D.  S.  1,  26.  In  the  case 
last  cited  it  was  said:  "As  the  primal  duty  of  a  car- 
rier is  to  furnish  adequate  facilities  to  the  public,  that 
duty  may  be  compelled,  although  by  doing  so  as  an  inci- 
dent some  pecuniary  loss  from  rendering  such  service 
may  result." 

The  statute  under  which  the  state  railway  commission 
acted  is  not  unconstitutional.  That  body  had  jurisdic- 
tion of  the  subject  matter  and  of  the  parties  affected  by 
the  order.  The  statute  not  only  gave  respondent  the  right 
to  be  heard,  but  authorized  an  appeal  to  the  district 
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court.  Laws,  1907,  ch.  90,  s^,  7.  The  proof  does  not 
show  that  an  appeal  was  taken.  Under  such  circum- 
stances it  will  be  presumed,  in  an  action  for  mandamus 
to  enforce  the  order,  that  the  findings  of  the  state  rail- 
way commission  were  sustained  by  the  evidence.  In  re- 
sisting the  application  for  the  writ  respondent  has  not 
shown  that  the^  requirement  was  unreasonable  or  con- 
fiscatory. 

The  conclusion  is  that  the  order  is  not  unconstitutional 
as  depriving  respondent  of  its  property  without  due  pro- 
cess of  law  or  as  denying  it  the  equal  protection  of  the 
law.  Missouri  P.  R.  Co.  v.  State  of  Nebraska,  217  D. 
S.  196,  relied  upon  by  respondent,  is  not  controlling  here. 
It  was  there  held  that  an  act  requiring  every  railroad 
company  to  construct  switch  tracks  to  elevators  adja- 
cent to  the  right  of  way  was  unconstitutional,  because  it 
required  the  carrier  to  construct  a  switch  at  its  own  ex- 
pense^ upon  demand  of  an  elevator  owner,  without  a  pre- 
liminary hearing  as  to  reasonableness  or  necessity,  un- 
der a  severe  penalty  for  noncompliance  with  the  de- 
mand. Moreover,  the  supreme  court  of  the  United  States 
indicated  that  the  service  required  by  the  elevator  stat- 
ute was  not  incidental  to  the  duties  of  a  common  car- 
rier, but  was  a  service  for  the  benefit  of  a  private  individ- 
ual or  a  corporation,  and  uot  for  the  general  public 

Respondent  also  contends  that  the  act  now  under  con- 
sideration is  unconstitutional  because  the  enrolled  bill  was 
not  signed  by  the  presiding  officer  of  the  senate.  Const., 
art.  Ill,  sec.  11.  This  question  is  settled  adversely  to 
respondent  by  former  decisions.     It  has  been  held: 

"The  failure  of  the  presiding  officer  of  the  senate  to 
sign  a  bill,  which  was  afterwards  approved  by  the  gov- 
ernor, and  which  the  journal  of  the  senate  shows  passed 
the  senate  by  the  constitutional  majority,  does  not  af- 
fect the  validity  of  the  act."  Cottrell  v.  State.  9  Neb. 
125;    Taylor  v.  Wilson,  17  Neb.  88. 

The  judgment  is  therefore 

Affikmbd. 
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Robert  Ryan,  appellee,  v.  Clark  Bullion  et  al.,  ap- 
pellants. 

Filed  December  29,  1916.    No.  18953. 

1.  Judgment:  Res  Judicata  The  Judgment  in  one  action  will  not 
bar  a  subsequent  action  unless  it  appears  that  the  subject-matter 
is  the  same  in  both  actions,  and  was  or  might  have  been  litigated 
in  the  former  action.  The  parties  to  such  former  action  will  not 
be  estopped  thereby  to  litigate  questions  in  a  subsequent  action 
which  the  court  in  the  former  action  refused  to  determine  for  want 
of  Jurisdiction. 

2.  Attorney  and  GUent:  Attorney's  Fees:  Qttestion  for  Jury.  The 
defendants,  residents  of  another  state,  employed  an  attorney  of  their 
place  of  residence  to  have  full  charge  of  their  interests  in  this  state, 
and  it  does  not  appear  that  they  placed  any  limitations  upon  his 
authority  to  employ  local  counsel  in  their  litigation  here.  Plain- 
tiff rendered  legal  services  in  defendants'  litigation  here,  with 
the  knowledge  of  the  attorney  in  the  other  state,  who  corresponded 
with  him  as  one  of  the  attorneys  for  defendants  in  that  litigation. 
There  is  evidence  that  plaintiff  relied  upon  defendants  for  com- 
pensation, and  no  evidence  that  plaintiff  had  any  reason  to  expect 
compensation  for  his  services  from  any  one  other  than  these  de- 
fendants. Held,  that  the  question  of  defendants  liability  for  such 
services  is  one  of  fact  to  be  determined  by  the  Jury. 

3.  Appeal:  Verdict.  If  three  persons  are  sued  Jointly  and  there  is 
proof  of  joint  liability  for  part  of  plaintiff's  claim,  a  verdict  under 
suitable  instructions  for  so  much  of  the  plaintiff's  claim  as  defen- 
dants are  Jointly  liable  for  will  not  be  set  aside  as  unsupported 
by  the  evidence,  although  it  appears  that  there  was  no  Joint  lia- 
bility for  some  part  of  plaintiff's  claim. 

4.  Umltation  of  Actions.  If  an  attorney  undertakes  to  attend  to  such 
litigation  as  may  arise  out  of  the  settlement  of  an  estate  and  to  wait 
for  compensation  until  the  proceeds  of  the  litigation  are  realized, 
the  statute  of  limitations  will  not  begin  to  run  against  the  attor- 
ney's claim  for  compensation  for  services  so  rendered  until  the 
litigation  in  settling  the  estate  is  ended. 

6.  Oamlshmenrt:  Voluntary  Payment.  If,  upon  an  attempted  garnish- 
ment, money  is  voluntarily  paid  into  court  by  the  defendant's 
debtor,  the  order  of  the  court  directing  that  it  be  applied  upon  the 
Judgment  of  the  plaintiff  against  the  defendant  in  the  litigation  in 
which  the  money  was  so  paid  in  will  not  be  set  aside  upon  appeal 
on  motion  of  defendant,  solely  because  of  Insui&ciency  of  the 
garnishment  proceeding. 
100  Neb.— 45 
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Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Afflrmed. 

W.  O.  Hastings  aiid  Anderson  <&  Baylor,  for  appellants. 

Hall  &  Bishop  and  Robert  Ryan,  contra. 

Sedgwick,  J. 

The  plaintiff  began  this  action  in  the  district  court 
for  Lancaster  county  upon  a  claim  for  services  as  an 
attorney  at  law  rendered  for  these  defendants.  He  at- 
tached to  his  petition  an  itemized  statement  of  the  serv- 
ices for  which  he  claimed  compensation,  which  contains 
different  items  of  charges  from  January  30,  1902,  to 
December  3,  1910.  He  alleges  in  his  petition  that  he  was 
employed  by  the  defendants  *^as  their  attorney  to  repre- 
sent them  and  protect  their  interests  in  the  matter  of 
the  estate  of  James  M.  Bullion,  deceased,  whose  estate 
was  being  administered  in  Saline  county,  Nebraska,  and 
that  rurtis  W.  Ribble  was  the  duly  appointed  adminis- 
trator of  said  estate;  that  this  plaintiff  rendered  vari- 
ous and  sundry  services  for  the  defendants  at  their  re- 
quest and  with  their  knowledge  and  consent  in  the  mat- 
ter of  said  estate,  during  the  time  extending  from  Jan- 
uary 30,  1902,  to  December  3,  1910;  •  •  •  that  the 
plaintiff  also  advanced  certain  moneys  for  court  costs 
and  expenses  in  connection  with  said  litigation,"  and  ad- 
mitted that  143.65  had  been  repaid  plaintiff  "for  said 
advancement.-'  He  asked  judgment  for  f809.81  and  in- 
terest from  January  1,  1911. 

The  defendants  answered  separately.  The  defendant 
Clark  Bullion  answered  that  he  is,  and  at  all  times  men- 
tioned in  the  petition  was,  a  resident  and  a  citizen  of 
the  state  of  New  York,  and  that  the  statute  of  limita- 
tions in  that  state  is  six  years,  and  that  all  charges 
prior  to  June,  1907,  were  incurred  in  the  year  1904  and 
prior  thereto,  and  that  the  plaintiff's  action  as  to  this 
defendant  is  barred  by  the  statute  of  limitations,  and 
this  defendant  denies  that  he  ever  employed  the  plaintiff 
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"in  any  manner  to  look  after  or  protect  defendant's  in- 
terests generally  in  the  estate  of  James  M.  Bullion,  de- 
ceased, and  never  employed  nor  requested  nor  author- 
ized the  employment  or  had  any  knowledge  of  the  employ- 
ment of  said  plaintiff  in  or  about  this  defendant's  inter- 
ests in  said  estate  in  any  of  the  state  courts  of  Nebraska, 
or  in  any  of  the  matters  mentioned  in  plaintiff's  petition, 
or  in  any  way,  except  in  procuring  an  accounting  by  said 
Curtis  W.  Ribble  as  administrator  of  said  estate  in  the 
federal  courts  of  the  state  of  Nebraska,  for  which  serv- 
ices the  said  plaintiff  has  received  the  full  amount  of 
his  demands." 

The  defendant  Laura  A.  Ames  also  pleaded  the  stat- 
ute of  limitations  of  New  York  in  substantially  the  same 
way,  and  then  alleged  that  "in  the  summer  of  the  year 
1901  she  employed  George  H.  Hastings  of  Crete,  Ne- 
braska, through  one  J.  D.  Reed  of  Richfield  Springs, 
New  York,  and  through  one  William  G.  Hastings,  then 
of  Wilber,  Nebraska,  to  present  for  this  defendant  a 
claim  against  said  estate  arising  upon  a  promissory  note 
for  the  sum  of  |500  principal  and  accrued  interest,  and 
on  September  24,  1901,  said  George  H.  Hastings  pre- 
sented a  petition  for  leave  to  file  said  claim,  and  it  was 
refused  by  the  county  court  of  Saline  county  on  the 
ground  that  jui  order  barring  presentation  of  fur- 
ther claims  had  been  entered  in  said  estate  August  28, 
1901.  Pending  the  hearing  of  the  application  to  file  said 
claim,  the  said  George  H.  Hastings,  without  consultation 
with  either  the  said  J.  D.  Reed  or  with  William  G. 
Hastings,  and  without  knowledge  of  this  defendant,  em- 
ployed said  plaintiff,  this  defendant  is  now  informed,  to 
assist  in  procuring  the  allowance  of  said  claim,  and  the 
only  matter  this  defendant  ever  had  pending  in  any  state 
court  of  Nebraska  before  January  1,  1906,  was  this  one 
for  enforcement  of  the  said  claim ;  and  the  employment  of 
the  said  plaintiff  in  and  about  the  enforcement  of  such 
claim  was  wholly  unauthorized  by  this  defendant,  and 
any  liability  for  fees  and  disbursements  for  such  serv- 
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ices  remained  at  all  times  and  is  now  against  said 
George  H.  Hastings  and  not  against  this  defendant/' 
The  defendant  Nettie  Furmin  filed  a  separate  answer, 
alleging  substantially  the  same  defense  as  the  defend- 
ant Ames. 

The  plaintiff  for  reply  alleges:  ^*By  way  of  estoppel 
and  bar  to  the  defenses  attempted  to  be  stated  in  said 
answers,"  that  his  employment  by  said  defendants  to 
represent  them  in  and  protect  their  interests  against  the 
estate  of  James  M.  Bullion  and  to  enforce  their  claims 
against  said  estate  and  against  Curtis  W.  Bibble,  the  ad- 
ministrator of  said  estate,  included  his  employment  in 
the  suit  in  the  federal  court,  and  one  of  the  essential 
issues  in  the  said  action  in  said  federal  court,  was  the 
employment  by  the  complainants  therein  of  the  plain- 
tiff herein  for  the  performance  of  all  of  the  services 
covered  by  the  entire  bill  above  referred  to,  including  the 
bill  for  services  described  in  the  petition  herein,  which 
issue  of  employment  was  up  for  consideration  and  ad- 
judication, and,  by  said  action  and  decree  for  the  es- 
tablishment of  the  attorney's  lien,  was  adjudicated  and 
settled  in  favor  of  the  employment  of  the  plaintiff  by  the 
defendants  therein,  whereby  the  defendants  are  herein 
estopped  to  deny  said  employment  by  them,  and  their 
denial  constitutes  no  defense  to  said  action. 

The  jury  returned  a  verdict  in  plaintiff's  favor  for 
|426,  with  interest  f98.42,  amounting  to  f524.42. 

These  defendants  were  the  heirs  of  James  M.  Bullion, 
deceased,  who  died  in  Baline  county  in  this  state.  It 
appears  that  there  was  a  variety  of  litigation  arising 
out  of  the  settlement  of  this  estate  in  the  county  court 
of  Saline  county,  in  the  district  court  for  that  county, 
in  the  supreme  court  of  the  state,  and  also  in  the  fed- 
eral court  for  this  district,  continuing  during  the  timee 
stated  in  the  plaintiff's  action  for  professional  services. 
It  also  appears  that  the  plaintiff  rendered  the  services 
for  which  he  has  charged,  and  that  the  value  of  the  serv- 
ices so  rendered  by  the  plaintiff  is  not  seriously  contested. 
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It  will  be  seen  that  the  pleadings  of  the  parties  are 
somewhat  complicated,  and  the  plaintiff  himself  with 
his  counsel  and  the  counsel  for  the  defendants  have 
presented  full  and  exhaustive  briefs  upon  questions  of 
law  which  they  assume  are  involved  in  this  litigation, 
but  we  have  had  some  difficulty  in  ascertaining  how 
some  of  these  questions  *of  law  are  applicable  to  the  dis- 
puted facts  involved  in  this  record. 

It  appears  to  be  conceded  that  the  plaintiff  was  em- 
ployed by  these  defendants  to  bring  an  action  in  the 
federal  court,  which  was  begun  in  December,  1904,  and 
that  he  renjlered  the  necessary  services  for  which  he 
charged  in  that  action,  and  it  is  also  conceded  by  the 
plaintiff  that  he  was  allowed  by  the  federal  court,  and 
had  received,  compensation  for  his  services  in  that  action. 
The  record  shows  that  the  plaintiff  presented  to  the 
federal  court  his  claim  for  services,  including  the  charges 
which  are  involved  in  this  litigation,  and  that  the  federal 
court  allowed  him  in  those  proceedings  compensation 
claimed  by  him  for  his  services  in  that  court,  but  the 
federal  court  refused  to  allow  or  consider  in  that  case 
his  claim  for  compensation  in  the  state  courts,  for  which 
this  action  is  brought.  There  was  no  finding  that  plain- 
tiff was  not  employed  in  the  state  courts.  Such  a  finding 
under  the  order  there  made  would  have  been  dictum  only. 
It  would  seem,  therefore,  that  the  plaintiff  is  in  error 
in  supposing  that  the  order  of  the  federal  court  and  the 
actions  of  these  defendants  in  connection  therewith  would 
estop  these  defendants  to  now  contest  his  claim  for 
services  in  the  state  courts. 

The  defendants  present  two  principal  questions  for 
consideration:  (1)  The  defendants  contend  that  the 
plaintiff  was  not  employed  by  them  in  any  of  this  liti- 
gation in  the  state  courts  or  in  their  behalf  by  any  one 
who  was  authorized  by  them  to  so  employ  him,  and  that 
they  had  no  knowledge  that  he  had  been  so  employed  or 
was  rendering  his  services  with  the  expectation  of  being 
compensated   therefor   by   them.      (2)    It   appears   that 
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they  contend  that  all  services  rendered  by  the  plaintiff 
prior  to  the  commencement  of  the  action  in  the  federal 
court  on  the  2d  day  of  December,  1904,  were  completed, 
and  his  right  of  action,  if  any,  thereon  accrued  prior 
to  the  commencement  of  that  action  in  the  federal  court, 
and  his  claim  therefor  is  barred  by  the  statute  of 
limitations. 

It  appears  that  the  defendants  all  reside  in  the  state 
of  New  York  and  have  so  resided  during  all  of  the  times 
of  this  litigation.  They  employed  one  Reed,  a  local 
attorney  there,  who  had  charge  of  their  interests.  Mr. 
Reed  appears  to  have  had  full  charge  for  them  of  their 
interests,  and  it  does  not  appear  that  they  placed  any 
limitations  upon  his  authority  to  act  for  them  in  the 
matter  of  employing  local  counsel  here.  The  defendant 
Ames  testified  that  she  had  no  personal  acquaintance  with 
tlie  plaintiff,  and  had  no  correspondence  with  him  per- 
sonally; that  all  her  communications  with  him  had  been 
conducted  through  Mr.  Reed,  but  that  she  could  not 
state  definitely  when  she  first  learned  of  Mr.  Ryan's 
employment,  and  that  she  had  never  employed  directly 
any  other  person  than  Mr.  Reed,  and,  when  asked  the 
specific  question,  '"State  whether  or  not  you  have  ever 
authorized  the  employment  of  Mr.  Robert  Ryan  on  your 
behalf?"  she  answered,  "I  never  did  directly^  This  of 
course  is  an  admission  that  Mr.  Reed  had  authority  on 
her  behalf  to  employ  this  plaintiff.  The  defendant 
Clark  Bullion  testified  that  he  received  all  communi- 
cations from  the  plaintiff  through  Reed;  that  he  first 
lecame  interested  in  the  litigation,  "I  think  about  the 
time  my  aunt's  claim  against  the  estate  was  sent  out 
there."  This  was  one  of  the  claims  filed  with  the  Ames 
and  Furmin  claims,  and  was  at  the  commencement  of 
the  litigation  for  which  the  plaintiff  claims  fees.  Ffe 
testifies  that  he  had  no  personal  interest  in  that  claim, 
and  was  only  interested  in  it  as  executor  and  legatee 
of  his  aunt,  who  died  after  the  claim  was  filed.  He 
signed   a   stipulation   to   dismiss   those   claims,   and    he 
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testified  that  the  attorney,  Reed,  suggested  that  he  sijjn 
it.  He  also  testified  that  he  never  authorized  any 
general  employment  of  plaintilBE  to  represent  or  look 
after  his  interests  in  the  estate,  and  that  he  had  no 
knowledge  that  he  was  looking  after  it,  except  in  the 
matter  of  the  action  in  the  federal  court,  in  which  the 
witness  was  a  party  plaintifif.  The  correspondence  in 
evidence  shows  that  Mr.  Reed  knew  that  this  plaintiff 
wasr  actively  assisting  in  all  of  this  complicated  litiga- 
tion in  behalf  of  this  estate  of  which  these  three  defend- 
ants were  the  heirs,  and  there  is  no  evidence  of  any 
circumstances  indicating  that  Mr.  Reed  had  contracted 
with  any  other  attorney  here  to  render  all  necessary 
services,  or  to  procure  them  to  be  rendered,  or  to  suppose 
that  this  plaintiff  was  relying  on  any  one  other  than  these 
defendants  for  compensation  for  his  services.  So  far  as 
we  have  observed,  the  evidence  is  not  very  satisfactory 
as  to  when  the  defendant  Clark  Bullion,  through  his 
attorney  Mr.  Reed,  made  himself  responsible  for  services 
rendered  by  this  plaintiff.  The  litigation  which  he 
authorized,  and  which  was  brought  in  his  name  in  the 
federal  court,  recognized  the  former  litigation  and  at- 
tempted to  realize  the  results  thereof,  so  that  this  defend- 
ant made  himself  responsible  jointly  with  the  other  de- 
fendants for  a  considerable  part  of  the  services  rendered 
by  the  plaintiff. 

The  questions  presented  were  difficult  and  complicated, 
and  it  was  perhaps  unfortunate  that  it  was  required  to 
submit  them  to  the  consideration  of  the  jury  under  such 
exhaustive  instructions  covering  all  of  the  various  issues 
in  the  case.  The  trial  court  might  perhaps  have  deter- 
mined many  of  the  questions  presented,  and  so  might 
have  simplifie<l  the  instructions  given  to  the  jury,  but 
it  does  not  appear  that  any  more  simple  method  of  sub- 
mitting the  case  was  suggested  and  insisted  upon,  and 
the  jury  by  the  verdict  allowed  the  plaintiff  only  for  a 
part  of  the  services  rendered.  Under  the  instructions 
the  jury  might  render  a  joint  verdict  against  all  of  the 
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defendants  for  such  services  as  they  found  they  were  all 
jointly  liable  for,  and  it  does  not  clearly  appear  that 
this  verdict  is  for  a  larger  amount  than  that  for  which 
these  defendants  were  jointly  liable.  The  jury  under  the 
instructions  were  not  allowed  to  find  against  any  of  the 
defendants  except  for  those  services  for  which  they  were 
all  liable,  and  the  defendants  Ames  and  Furmin  cannot, 
of  course,  complain  tliat  by  reason  of  this  fact  they  have 
been  relieved  from  some  liability. 

As  to  the  statute  of  limitations,  we  find  that  the  record 
shows  that  the  plaintiff  wrote  Mr.  Reed  in  the  latter 
part  of  1904  in  regard  to  costs  advanced.  "They  amount- 
ed to  almost  flOO  which  General  Hastings  and  I  will 
try  to  carry  until  we  get  something  out  of  the  estate." 
This  seems  to  have  been  acquiesced  in  by  Mr.  Reed,  and 
indicates  an  understanding  that  settling  with  the  at- 
.  torney  would  be  postponed  until  the  litigation  was 
ended.  There  were  other  circumstances  from  which  the 
jury  might  find  that  the  employment  was  a  continuing 
one.  The  result  of  the  whole  litigation  was  that  these 
defendants  realized  a  considerable  amount  as  heirs  out 
of  the  estate  of  James  M.  Bullion,  which  at  times  during 
the  progress  of  the  litigation  seemed  very  doubtful. 
While  the  facts  in  the  case  are  complicated,  and  not 
very  clear,  we  cannot  say  we  have  found  such  errors  in 
the  trial  of  the  case  as  to  require  a  reversal. 

It  appears  that,  after  the  judgment  had  been  rendered 
in  the  district  court  in  favor  of  the  plaintiff,  some  of 
the  proceeds  of  the  Bullion  estate  had  come  into  the 
hands  of  the  court,  and  a  motion  was  made  by  the  plain- 
tiff to  apply  these  proceeds  upon  his  claim.  This  motion 
was  sustained  and  the  court  ordered  the  proceeds  to  be 
so  applied.  From  that  order  the  defendants  also  ap- 
pealed to  this  court,  and  upon  motion  that  appeal  was 
consolidated  with  this  case.  It  appears  that  in  the 
order  so  consolidating  it,  by  a  clerical  error,  the  record 
was  made  to  show  that  this  case  was  consolidated  with 
case   No.   18403  that  had  already   been   determined   by 
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this  court.     It  is   therefore  ordered   that   that   clerical 
error  be  corrected  so  as  to  show  the  fact  as  above  stated. 

Some  questions  are  presented  in  regard  to  the  pro- 
ceedings in  the  nature  of  attachment  and  garnishment, 
by  which  the  proceeds  of  the  Bullion  estate  were  brought 
into  the  trial  court.  If  we  were  required  to  reverse  the 
principal  judgment  of  the  trial  court,  those  questions 
might  become  of  importance,  but  this  money  Was  volun- 
tarily paid  into  court.  It  is  conceded  that  it  belongs  to 
defendants,  and,  as  it  will  require  an  order  of  the  trial 
court  to  dispose  of  the  money  in  its  hands  belonging  to 
these  defendants,  we  think  that  court  has  jurisdiction  to 
order  so  much  thereof  as  is  necessary  to  be  applied  on  the 
plaintiff's  claim. 

The  judgment  of  the  trial  court,  and  the  order  apply- 
ing the  money  in  the  hands  of  the  court  upon  that  judg- 
ment, are  both 

Affirmed. 

Fawcett^  J.,  not  sitting. 


John  D.  Foltz  bt  ku,  appellees,  v.  Charles  H.  Max- 
well,   ET    AL.,    appellants. 

Filed  December  29,  1916.    No.  18970. 

1.  Homestead.  If  man  and  wife  reside  in  a  building  upon  two 
ordinary  town  lots  owned  by  them  for  several  years  and  have  no 
other  home,  such  building  will,  while  they  make  their  home  there- 
in, constitute  their  homestead  as  against  their  creditors,  although 
they  have,  during  their  residence  therein,  conducted  a  hotel  in  such 
building. 

2.   .    Under  such  circumstances  no  formal  declaration  that  they 

have  selected  such  property  as  their  homestead  is  necessary. 

3.  ExecntoTS  and  Admlnltftrators:  Sale  of  Homestead:  Laches.  A 
homestead  is  not  subject  to  administrator's  sale  to  pay  debts  of 
the  deceased  owners  thereof  as  against  their  children  and  heirs; 
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but.  if  such  sale  is  duly  ordered  and  is  in  all  respects  regular,  and 
the  children  and  heirs,  with  knowledge  of  the  sale  to  an  innocent 
purchaser,  acquiesce  therein  for  more  than  five  years  after  becom- 
ing of  legal  age,  knowing  that  the  purchaser  is  in  the  meantime 
making  valuable  and  permanent  improvements  of  the  property,  such 
conduct  and  laches  will  estop  them  to  maintain  an  action  In  equity 
to  establish  an  interest  in  the  property. 

Appeal  from  the  district  court  for  Dakota  county : 
Guy  T.  Graves,  Judge.     Reversed,  ic4th  directions. 

R,   E.   Evans,  for  appellants. 

J.  J.  McAllister  and  W.  V.  Steuteville,  contra. 

Sedgwick,  J. 

These  plaintiflFs  began  this  action  in  the  district  court 
for  Dakota  county  to  set  aside  an  administrator's  deed 
and  to  establish  and  quiet  their  title  in  two  lots  in  the 
town  of  Dakota  City  in  that  county.  Their  father  and 
mother  owned  these  lots,  and  died  intestate.  An  admin- 
istrator was  appointed  of  their  respective  estates,  and, 
upon  proceedings  brought  for  that  purpose,  the  admin- 
istrator sold  the  lots  at  public  sale  to  pay  claims  allowed 
against  the  estate  of  the  decedents.  The  district  court 
determined  that  the  lots  constituted  the  homestead  of 
the  decedents,  and  that  the  administrator's  sale  was 
void,  and  quietenl  the  title  of  the  plaintiffs  in  the  prop- 
erty.    The  defendants  have  appealed. 

It  is  conceded  that  the  proceedings  that  resulted  in  the 
administrator's  sale  were  regular  in  form  and  were  suffi- 
cient to  pass  the  title  if  the  property  had  been  subject  to 
the  debts  of  the  decedents.  The  plaintiffs  contend  that 
the  property  constituted  the  homestead  of  the  decedents 
and  was  not  subject  to  sale  for  their  debts.  The  defend- 
ants present  two  questions:  First,  they  contend  that 
it  is  not  sufficiently  shown  that  the  property  was  the 
homestead  of  the  decedents;  and,  second,  that  the  plain- 
tiffs are  estopped  by  their  conduct  and  their  laches  to 
claim  any  interest  in  the  property  as  against  the  defend- 
ants. 
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Foltz  V.  Maxwell. 


1.  The  decedents  occupied  the  property  and  conducted 
a  hotel  therein.  They  had  done  so  for  several  years,  and 
it  is  contended  by  the  defendants  that  their  occupancy 
was  only  for  the  purpose  of  conductinji;  a  hotel,  and  that 
they,  nor  either  of  them,  had  never  selected  the  property 
as  a  homestead.  These  decedents  had  lived  in  this  prop- 
erty for  more  than  five  years,  and  had  made  it  their 
home,  and  there  is  no  evidence  that  they  had  any  other 
home  or  any  other  property.  No  outward  act  of  selec- 
tion of  a  homestead  is  necessary  under  such  circum- 
stances, and  we  are  satisfied  that  the  property  was  the 
homestead  of  the  decedents,  and  was  not  of  greater  value 
than  $2,000,  and  was  therefore  not  subject  to  the  pay- 
ment of  their  debts. 

2.  The  other  question  is  a  more  difficult  one.  At  the 
time  of  the  sale  of  the  property  by  the  administrator 
some  of  these  plaintiffs  were  of  legal  age,  and  the 
others  became  of  legal  age  soon  thereafter.  The  prop- 
erty was  in  a  dilapidated  condition,  and  its  use  was  of 
little  if  any  value,  and  the  defendants  at  once  began 
substantial  and  permanent  improvements.  The  finding 
of  the  trial  court  that  they  expended  a  large  amount  for 
such  improvements  is  fully  justified  by  the  evidence,  and 
after  they  had  made  most  of  these  substantial  improve- 
ments, and  while  they  were  continually  improving  the 
property,  and  after  these  plaintiffs  had  arrived  at  full 
legal  age,  the  plaintiffs  watched  the  progress  ^f  these 
improvements,  saw  them  from  day  to  day,  and  delayed  the 
commencement  of  this  action  for  more  than  five  years. 
The  plaintiff's'  attorney  alleges  that  both  the  plaintiffs 
and  the  defendants  knew  that  the  defendants'  title  was 
void,  and  that  the  plaintiffs  were  continually  asserting 
their  rights  to  the  property,  and  that  the  defendant 
Maxwell  was  seeking  by  negotiations  to  complete  his 
title;  but  the  plaintiffs'  attorney  does  not  refer  us  to 
parts  of  the  record  that  will  establish  this  condition  of 
things,  and  we  have  not  found  such  evidence  in  the 
record.      On    the   other   hand,    the   defendants    in    their 
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briefs  refer  us  to  evidence  which  tends  to  show  that  the 
plaintiffs,  some  of  them,  assisted  in  making  the  improve- 
ments in  the  employment  of  the  defendant  Maxwell,  and 
were  by  him  paid  in  full  for  their  services  in  so  doing, 
and  that  the  other  plaintiffs  made  no  claims  to  the  prop- 
erty until  this  action  was  begun,  and  that  the  defendant 
Maxwell  bought  the  property  in  good  faith,  and  paid  its 
value  therefor  at  the  time,  and  considered  that  his  rights 
were  perfect,  as  his  generous  investment  in  improving 
the  property  would  also  indicate.  Under  these  circum- 
stances we  think  that  the  plaintiffs,  by  their  conduct 
and  their  silence,  encouraged  the  defendant  Maxwell  in 
making  these  improvements,  and,  by  their  laches  in  so 
long  delaying  their  action,  are  not  now  in  a  position  to 
assert  any  equities  in  the  property. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  quiet- 
ing the  defendants'  title  in  the  property. 

Beversed. 

Fawcett  and  Hamer,  JJ.,  not  sitting. 


State,  ex  rel.  W.  II.  Barnum,  appellee,  v.  Omaha  & 
Council  Bluffs  Street  Railway  Company,  appellant. 

Filed  December  29,  1916.    No.  18981. 

1.  Municipal  Corporations:  Use  of  Streets.  A  city  of  the  metropolitan 
class  has  control  of  Its  streets,  and,  while  it  cannot  prohibit  the 
general  and  ordinary  use  for  which  the  streets  are  constructed, 
it  is  within  the  reasonable  discretion  of  the  authorities  of  such  city 
to  prescribe  the  uses  to  which  a  street  may  be  put  and  to  regulate 
the  traffic  thereon. 


Urn 


: .    Moving  a  building  along  a  street,  altlkough  not  for 

the  benefit  of  the  city  itself  or  its  inhabitants  generally,  may  be 
considered  a  public  use  of  the  streets  in  the  sense  that  the  public 
generally  may  be  permitted  to  so  use  the  streets;  and  the  city 
authorities  may  allow  such  use  of  the  streets. 
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3.  :  .    Under  a  general  ordl-'^.nce  of  the  city  requiring 

companies  using  or  operating  poles  and  wires  to  temporarily  re- 
move the  same  to  allow  the  passage  of  buildings  which  it  may  be 
necessary  to  move  along  or  across  any  street,  an  ordinance  giving 
a  franchise  to  a  street  car  company,  which  provides  that  such  com- 
pany shall  so  construct  its  track  "as  to  present  the  least  possible 
obstruction  to  the  ordinary  and  public  use*'  of  the  street,  may  be 
construed  to  include  the  moving  of  buildings  along  the  street  as 
a  public  use  of  the  street,  and  to  require  the  company  to  temporarily 
remove  its  wires  to  allow  the  passage  of  buildings,  when  found  by 
the  proper  authorities  to  be  necessary. 

4.  Ctonstltntional  Law.  Under  such  conditions,  an  ordinance  requir- 
ing the  company  to  pay  the  necessary  expense  of  such  removal  of 
the  wires  Is  not  unconstitutional  as  depriving  the  company  of  its 
property  without  due  process  of  law. 

Appeal  from  the  district  court  for  Douglas  county: 
WiLUs  G.  Sears,  Judge.    Affirmed. 

John  L.  Webster  and  William  Ross  King,  for  appellant. 
John  P.  Breen,  contra. 

Sedgwick,  J. 

The  district  court  for  Douglas  county  granted  the  re- 
lator a  peremptory  writ  of  mandamus  commanding  the 
respondent  "to  forthwith  temporarily  hoist  or  elevate 
'^p,  if  necessary,  temporarily  remove  the  overhead  electric 
wires  and  wire  works  maintained  by  it  at  the  crossing 
or  intersection  of  Eighteenth  street  and  Burt  street,  in 
the  city  of  Omaha,  so  as  to  allow  the  passage  and  moving 
of  the  building  now  in  the  street  at  said  intersection  and 
about  to  be  moved  across  said  crossing  by  the  relator, 
Barnum,  the  cost  of  so  elevating  or  removing,  temporari- 
ly, said  wires  and  wire  works  shall  be  borne  by  the  re- 
spondent, Omaha  &  Council  Bluffs  Street  Railway  Com- 
pany."    The  respondent  has  appealed  to  this  court. 

The  relator  is  a  house-mover,  and  is  licensed  as  such 
under  an  ordinance  of  the  city  of  Omaha,  which  pro- 
vides: "It  shall  be  unlawful  for  any  person  other  than  a 
licensed  house-mover  to  move,  raise,  lower  or  support  on 
temporary  blocking  or  jacks  or  w^edges  any  building  or 
any  wall  or  a  part  of  a  wall  of  any  building  within  the 
corporate  limits  of  the   city   of  Omaha.     •     •     •     The 
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bond  required  to  be  filed  by  any  applicant  for  a  license 
as  house-mover  shall  be  in  the  sum  of  three  thousand 
dollars    (|3,000)     with    good    and    sufficient    securities. 

*  *  *  Before  moving  any  building  upon,  along  or 
across  any  public  street,  alley  or  any  public  ground  in  the 
city  of  Omaha,  a  permit  shall  be  first  obtained  from  the 
building  inspector  by  such  licensed  house-mover,  which 
permit  must  be  countersigned  by  the  city  engineer,  author- 
izing and  allowing  such  house-mover  to  move  the  build- 
ing designated  upon,  along  or  across  the  streets  necessary 
to  be  crossed.  It  shall  be  the  duty  of  the  city  engineer 
to  determine  upon  what  streets  it  shall  be  necessary  for 
the  house-mover  to  cross  in  the  moving'  of  any  structure, 
and  he  shall  designate  the  streets  upon,  over  and  across 
(which)    such    building    or    structure    shall    be    moved. 

*  *  *  It  shall  be  unlawful  for  anv  such  house-mover 
under  the  permit  to  move  the  structure  for  which  permit 
is  given  over,  upon  or  along  any  other  street  than  the 
streets  mentioned  in  the  permit.  •  •  •  Before  a  per- 
mit is  issued  for  any  of  the  operations  defined  by  this 
article,  and  before  any  of  the  operations  defined  therein 
shall  have  been  begun,  the  building  inspector  shall  ex- 
amine the  building,  structure  or  part  thereof  on  which 
it  is  desired  to  perform  such  operations,  and  said  build- 
ing inspector  shall  refuse  to  grant  a  permit  for  same  if 
any  of  the  following  conditions  are  found  to  exist.  No 
building  shall  be  moved,  in  the  city  of  Omaha,  which  is 
in  such  condition  that  it  is  w-orth  less  than  fifty  per  cent, 
of  the  cost  of  a  similar  new  one.  •  •  •  Whenever  it 
shall  be  necessary  for  any  licensed  house-mover  to  move 
along  or  across  any  street,  alley,  or  other  public 
thoroughfare  or  public  property,  any  building  or  other 
structure  of  such  height  or  size  as  to  interfere  with  any 
wires,  cables  or  other  overhead  work  or  the  poles  or 
other  supports  of  such  overhead  work  belonging  to  any 
individual,  association  or  corporation  operating  and 
maintaining  same  in  accordance  with  any  ordinance  of 
the  city  of  Omaha  relating  thereto,  such  party  or  parties, 
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firm  or  corporation  or  as  many  of  them  as  are  jointly 
operating  such  overhead  work  and  the  supports  thereto 
shall,  within  twelve  hours  after  written  notice  has  been 
served  severally  upon  each  local  manager,  agent,  or  other 
person  authorized  to  accept  legal  service,  temporarily 
remove  such  overhead  w^ork  and  such  supports  thereto 
as  shall  be  necessary  to  allow  such  building  or  structure 
to  pass.  The  expense  created  by  such  removal  and  re- 
placing of  said  overhead  work  and  the  supports  thereto 
shall  be  born  by  the  person,  association,  firm  or  cor- 
poration, or  all  of  them,  operating  and  maintaining  such 
overhead  work  and  the  supports  thereto." 

The  respondent  contends  that  this  provision  requiring 
them  to  bear  the  expense  of  removing  and  replacing  their 
wires  is  unconstitutional  and  void,  because  it  amounts 
to  taking  of  their  property  without  compensation.  Many 
cases  are  cited  from  various  courts  holding  that  the 
moving  of  buildings  along  the^  public  streets  of  a  city 
is  an  extraordinary  and  unusual  use  of  the  streets,  and 
also  cases  are  cited  holding  that,  when  a  city  has  granted 
a  franchise  to  a  corporation  to  construct  a  public  im- 
provement requiring  the  erection  of  poles  and  wires 
over  the  streets  of  the  city,  and  requiring  the  corporation, 
in  consideration  of  the  franchise,  to  render  specified 
services  to  the  city  and  the  inhabitants  thereof,  and 
the  corporation  has  accepted  the  franchise,  and  in  com- 
pliance therewith  has  erected  and  maintained  its  poles, 
and  wires  and  is  performing  the  duties  imposed  upon  it 
by  its  franchise,  it  is  beyond  the  power  of  the  authorities 
of  the  city  to  allow  any  extraordinary  and  unusual  use 
of  the  streets  that  will  interfere  with  the  necessary 
poles  and  wires,  properly  placed  and  used  by  the  cor- 
poration in  accordance  with  the  terms  and  regulations 
of  its  franchise,  to  the  damage  of  the  property  of  the 
corporation  so  being  used.  These  autliorities  hold  that, 
under  such  conditions,  the  franchise  constitutes  a  con- 
tract between  the  city  and  the  corporation  that  is  bind- 
ing upon  the  city  and  its  autliorities.     The  respondent 
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says  in  the  brief:  "We  would  be  free  to  admit  that, 
if  the  franchise  of  this  appellant  company  required  it 
to  remove  the  wires  at  its  own  expense  for  a  house-mover 
we  would  not  be  in  a  position  to  complain."  For  the 
purpose  of  this  decision,  then,  we  may  concede  the  prin- 
ciple announced  in  these  authorities,  without  commit- 
ting ourselves  to  their  general  application  to  conditions 
in  our  state,  and  dispose  of  the  case  upon  the  construction 
of  the  provisions  of  the  franchise  of  the  respondent  cor- 
poration and  the  ordinances  of  the  city.  The  respondent 
corporation  purchased  the  rights  of  three  several  cor- 
porations under  their  respective  franchises.  Each  pro- 
vided that  the  grantee  should  so  construct  its  railway 
tracks  and  appliances  *^as  to  present  the  least  possible 
obstruction  to  the  ordinary  and  public  use  of  said 
streets."  These  franchises  were  granted  in  1887  and 
1888,  and  subsequent  to  the  enacting  of  an  ordinance 
in  1886  which  provided:  "Whenever  it  shall  be  neces- 
sary for  any  person  to  move  along  or  across  any  street 
or  alley  any  vehicle,  structure  or  buildings  of  such 
height  or  size  as  to  interfere  with  any  telegraph,  tele- 
phone or  electric  wire  poles  o.r  wires,  the  company  or 
companies  using  or  operating  such  poles  and  wires 
shall,  upon  receiving  twelve  hours  notice,  temporarily 
remove  such  poles  or  wires  as  will  allow  or  admit  of.  the 
passage  of  such  vehicle,  structure  or  building."  The 
question  is  whether  this  ordinance  of  1886  and  these 
provisions  of  the  franchise  ordinances  enacted  there- 
after, and  the  ordinance  above  quoted  which  required 
such  companies  to  pay  the  expense  of  removing  their 
obstruction  to  the  passage  of  buildings  along  the  street, 
can  be  construed  together  so  as  to  give  force  to  them 
all  and  render  them  consistent  with  each  other.  The  two 
ordinances,  if  construed  together  without  reference  to 
the  franchise  ordinances,  would  of  course  require  the 
companies  to  pay  such  expense.  The  argu»nent  of  the 
respondent  corporation  is  that  these  franchise  ordinances, 
in  the  provisions  that  the  ^^track  of  said  company  shall 
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be  so  constructed  and  maintained  as  to  present  the  least 
possible  obstruction  to  the  ordinary  and  public  use  of 
said  streets  and  avenues,"  exclude  the  idea  that  it  can 
be  held  to  avoid  obstruction  of  extraordinary  and  un- 
usual use  of  the  streets.  It  is  said  that  the  movement  of 
buildings  along  highways  is  neither  an  ordinary  nor  a 
public  use  of  the  highway.  It  appears  that  two  licensed 
house-movers  were  examined  as  witnesses  on  the  trial  of 
the  case.  One  of  them  testified  that  from  1887  about 
500  or  600  houses  were  moved  each  year  across  the  streets 
of  the  city.  The  public  use  of  the  streets  may  mean 
either  a  use  for  the  benefit  of  the  public,  or  a  use  by  the 
public  generally.  As  the  city  has  control  of  its  streets, 
and,  using  a  reasonable  discretion,  can  regulate  the 
traffic  thereon  and  prescribe  the  uses  to  which  a  street 
may  be  put,  not,  of  course,  prohibiting  the  general  and 
ordinary  use  for  which  the  streets  are  constructed,  it 
is  manifest  that  the  authorities  of  the  city  may  within 
reasonable  limits  determine  what  is  and  what  is  not  a 
public  use  of  the  streets.  In  providing,  as  these  ordi- 
nances do,  that  under  suitable  regulations  and  restric- 
tions the  public  may  use  the  streets  for  the  movement  of 
buildings,  it  must  be  conceded  that  the  authorities  have 
not  exceeded  their  power  nor  abused  their  discretion. 
The  ordinance  of  1886,  therefore,  in  the  light  of  the 
subsequent  franchises,  must  be  held  to  declare  that  the 
movement  of  buildings  along  the  streets  is  a  public  use 
of  the  streets,  and  that  the  provisions  of  the  respective 
franchises  of  the  respondent  corporation's  constitutent 
companies  that  they  must  not  with  their  appliances  ob- 
struct the  public  use  of  the  streets  forbids  their  pre- 
venting such  movement  of  buildings.  Under  such  a 
franchise  contract  it  is  not  an  abuse  of  authority  to  re- 
quire the  corporation  to  bear  the  necessary  expense  of 
preventing  such  obstruction.  The  trial  court  has  so 
construed  these  franchises,  and  the  judgment  is  therefore 

Affirmed. 
Rose  and  Fawcett^  JJ.,  not  sitting. 

100  Neb.— 46 
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Fassler  v.  Streit. 


Philip  Fassler^  appellant,  v.  Rudolph  Streit  et  al., 

appellees. 

Filed  Decembeb  29,  1916.    No.  19036. 

1.  Equity:  Suit  fob  Purchase  Pbice:  Equitable  Defense.  In  an 
action  in  equity  to  recover  the  remainder  of  the  purchase  price  of 
land,  the  general  rule  that  he  wtio  seeks  equity  must  do  equity 
applies,  and  the  purchaser  of  the  land  may  show  any  equity  in  his 
favor  which  will  reduce  the  amount  of  the  recovery. 

2.  Pleading:  Constbuction.  Doubtful  language  in  a  pleading  will 
be  construed  against  the  pleader.  The  reply  in  this  case  amounts 
to  an  admission  that  the  land  in  question  was  the  homestead  of 
the  deceased  owner  and  his  family,  and  that  an  administrator's 
sale  to  pay  debts  of  the  deceased  was  invalid  and  not  sufficient  of 
itself  to  convey  the  interests  of  the  heirs. 

3.  Vendor  and  Purchaser:  Action:  Notice:  Judgment.  One  who  has 
conveyed  land  with  covenants  of  title  is  entitled  to  notice  and 
an  opportunity  to  defend  an  action  against  his  grantee  contesting 
such  title.  But  if  he  has  notice  of  the  pendency  and  character 
of  the  action,  and  fails  to  defend,  he  will  be  bound  by  the  Judg- 
ment therein. 

4.   :  :  Offset.    In  such  case,  if  the  Judgment  determines 

that  parties  contesting  the  title  of  the  grantee  under  his  deed  have 
an  interest  in  the  land  in  derogation  of  the  title  guaranteed  by 
the  deed,  and  determines  the  value  of  that  interest,  the  grantee 
in  the  deed  may  pay  such  adverse  claim  and  offset  the  same  against 
his  unpaid  purchase  price  of  the  land. 

Appeal  from  the  district  court  for  Webster  county: 
Harry  S.  Duncan^  Judge.    Affirmed. 

Bernard  McNeny,  for  appellant. 

I  J,  If.  Blacldedge,  contra. 

Sedcjwick^  J., 

A  former  trial  of  this  case  in  the  district  court  for 
Webster  county  resulted  in  a  judgment  for  the  defendant. 
Upon  appeal  to  this  court  the  judgment  was  reversed, 
92  Neb.  786.  It  was  determined  that  the  plaintiff  was 
not  an  innocent  holder  of  the  note  in  suit  under  the  law 
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of  negotiable  paper,  and  the  cause  was  remanded  to  the 
district  court  for  a  trial  of  the  alleged  defense.  Upon 
the  second  trial  the  judgment  was  again  in  favor  of 
the  defendant,  and  the  plaintiff  has  appeJaled.  The 
principal  facts  in  the  case  are  sufllciently  stated  in  the 
former  opinion.  Several  questions  are  now  presented 
as  to  the  sufficiency  of  the  defense. 

The  question  whether  an  action  can  be  maintained  for 
breach  of  a  covenant  of  title  in  a  deed  before  there  has 
been  an  eviction  is  discussed  in  the  briefs.  That  question 
frequently  becomes  of  much  importance,  but  does  not 
seem  to  have  any  application  in  an  action  in  equity  to 
recover  the  balance  of  the  purchase  price  of  the  land. 
In  such  action  the  igeneral  rule  that  the  plaintiff  in  an 
action  of  equity  must  do  equity  applies  with  full  force, 
and  there  can  be  no  question  that,  in  an  action  in  equity 
to  establish  a  lien  upon  land  for  the  remainder  of  the 
purchase  price,  the  purchaser  may  show  any  equity  in 
his  favor  which  will  reduce  the  amount  of  recovery. 
The  judgment  hereinafter  referred  to  in  favor  of  the 
heirs  of  Paulson  established  such  equity  in  favor  of  the 
defendant. 

The  defendant  bought  this  land  of  Johnson  for  the 
agreed  price  of  f  1,800.  He  paid  f500  cash,  and  the  note 
and  mortgage  in  this  suit  were  given  for  the  remainder 
of  that  agreed  purchase  price.  Afterwards  Streit  paid 
|300  on  the  note.  Johnson  deeded  the  land  to  the  de- 
fendant with  a  general  covenant  of  title.  Johnson  de- 
rived his  title  through  an  administrator's  deed.  It  is 
alleged  bv  the  defendant  that  the  administrator's  deed 
did  not  convey  a  complete  title.  He  alleges  the  land  was 
a  homestead,  and  was  not  subject  to  sale  for  the  debts 
of  the  deceased  owner,  and  that  some  of  the  heirs  of  the 
deceased  had  brought  and  were  prosecuting  an  action 
to  establish  their  interest  in  the  land.  The  question 
whether  the  land  was  a  homestead  and  the  administrator's 
sale  was  void  is  discussed  in  the  briefs,  but  we  do  not 
regard   that  as  an   open   question    under   the   pleadings 
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and  evidence  in  this  case.  The  defendant  alleged  that 
the  land  was  the  homestead  of  the  deceased,  and  the 
plaintiff  in  reply  alleged  that  the  widow  and  children 
"concluded  to  abandon  said  land  and  seek  a  home  and 
living  elsewhere,  ♦  *  ♦  their  homestead  right  in  said 
land  was  of  no  value,"  and  other  similar  allegations,  and 
while  there  was  a  formal  denial  of  "the  allegations  in  the 
first  four  paragraphs  of  section  six  of  said  answer  except 
as  herein  admitted,"  which  sections  of  the  answer  in- 
cluded the  allegation  of  homestead,  he  admits  "the 
ownership  and  occupancy  of  said  land  by  Nels  Paulson 
at  the  time  stated."  No  act  of  selection  of  homestead 
is  necessary,  and  an  intention  of  removing  from  the  land 
•  and  seeking  a  homestead  elsewhere  will  not  divest  the 
land  of  its  homestead  character  before  such  removal  is 
effected.  Taken  together  with  the  other  allegations  in 
the  reply,  and  this  admission  of  ownership  and  occupancy 
at  the  time  of  his  death,  if  it  was  intended  to  take  issiie 
upon  the  homestead  character  of  the  land,  there  should 
have  been  more  specific  allegations  explaining  how  he 
owned  and  occupied  it  with  his  family  and  still  the  land 
was  not  a  homestead.  We  must  therefore  consider  under 
these  issues  that  the  land  was  a  homestead,  and  that  the 
administrator's  sale  for  the  payment  of  debts  of  the 
intestate  was  ineffectual  to  pass  the  title. 

It  is  contended  that  Johnson  was  not  a  party  to  an 
action  in  which  the  interest  of  the  heirs  was  determined, 
and  that  Johnson  waa  a  necessary  party  because  that 
judgment  would  fix  the  amount  of  his  liability  for  the 
breach  of  covenant  in  his  deed.  This  contention  of  the 
plaintiff  cannot  be  sustained.  There  is  no  doubt  that 
Johnson  was  entitled  to  notice  of  the  pendency  of  that  ac- 
tion, and  was  entitled  to  an  opportunity  to  defend  it,  but 
this  he  had.  There  was  an  attempt  made  to  bring  him 
into  the  action.  A  summons  was  issued  against  him, 
and  he  had  other  express  notice  of  the  pendency  and 
character  of  the  case  which  gave  him  an  opportunity 
to  appear  and  defend  his  interests  in  the  case  if  he  de- 
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sired  to  do  so.  This  is  all  that  was  required.  Johnpon 
was  at  liberty  to  either  appear  and  defend  the  case  in 
his  own  interests,  or  to  leave  the  defense  to  other  parties 
interested.  That  action  of  the  heirs  was  defended  by  the 
present  defendant  Streit,  and  was  pending  at  the  same 
time  with  the  case  at  bar.  Judgment  was  rendered 
therein  in  the  district  court  before  the  first  judgment  was 
rendered  in  the  case  at  bar,  and  the  defendant  in  this 
case  answered  that  he  was  intending  and  preparing  to 
appeal  to  this  court  from  the  judgment  in  favor  of  the 
heirs.  This  defendant  failed  to  perfect  his  appeal  in 
that  case,  and,  when  this  case  was  remanded  to  the 
district  court,  the  suit  of  the  heirs  had  been  finally 
determined.  It  is  alleged  that  the  conduct  of  this  de- 
fendant in  failing  to  perfect  his  appeal  from  the  judg- 
ment of  the  heirs  was  fraudulent,  and  that  he  purposely 
prevented  Johnson  and  this  plaintiff,  as  assignee  of  John- 
son's mortgage,  from  contesting  the  claim  of  the  heirs. 
But  it  does  not  appear  that  there  was  any  legal  defense 
against  the  claims  of  the  heirs.  In  fact  the  contrary  ap- 
pears, since  the  land  was  the  homestead  of  the  deceased 
and  his  wife,  and  the  administrator's  sale  could  not 
convey  the  interest  or  the  heirs  to  Johnson. 

The  judgment  in  favor  of  the  four  children  of  the 
decedent  gave  them  a  four-fifths  interest  in  the  land  sub- 
ject to  their  mother's  life  estate,  so  that,  as  to  the  four- 
fifths  of  the  land,  the  title  conveyed  by  Johnson  to 
Streit  entirely  failed.  The  court  in  the  case  at  bar 
found  that  the  land,  when  the  heirs  obtained  their  judg- 
ment, was  of  the  value  of  f4,000.  It  is  not  clear  what 
the  value  of  the  mother's  life  estate  was,  but  it  evidently 
was  not  of  great  value.  How  much,  then,  should  be 
deducted  from  f3,200,  the  value  of  four-fifths  of  the  land, 
on  account  of  the  mother's  life  estate,  is  uncertain.  The 
proceeds  of  the  administrator's  sale  were  used  in  pay- 
ment of  a  mortgage  placed  upon  this  land  by  Nels  Paul- 
son and  his  wife.  The  defendant  Streit  was,  by  the 
decree  of  the  court,  subrogated  to  the  right  of  the  mort- 
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gagee  in  this  mortgage,  which  was  superior  to  the  inter- 
est of  the  heirs  in  the  land.  This  mortgage  amounted 
to  |1,200  when  the  interest  of  the  heirs  in  the  land  was 
determined,  and  when  the  defendant  Streit  settled  with 
these  four  heirs  under  the  decree  of  the  court  he  paid 
them  $1,500  for  their  interest,  which  was,  as  we  have  said, 
subject  to  the  f  1,200  mortgage.  On  the  theory  that  the 
value  of  their  interest  at  thdt  time  was  |2,700,  this  pay- 
ment of  |1,500  was  the  amount  the  heirs  were  entitled 
to.  As  we  have  said,  it  is  difficult  to  tell  the  precise 
value  of  the  interest  of  these  heirs  at  that  time,  and  we 
are  not  referred  to  any  evidence  in  the  record  which 
tends  to  show  that  this  was  an  unfair  settlement.  De- 
fendant, then,  was  compelled  to  release  the  mortgage 
to  which  he  was  subrogated  and  pay  fl,500  to  perfect 
his  title.  His  damage,  because  of  failure  of  his  title 
was  fl,500  and  unavoidable  expenses  which,  together 
with  the  $1,500,  amounted  to  more  than  the  note  and 
mortgage  in  suit.  The  trial  court  correctly  canceled 
the  note  and  mortgage. 

The  judgment  of  the  district  court,  therefore,  canceling 
the  mortgage  sued  upon  and  quieting  Streit's  title  to 
the  land  is  sustained  by  the  evidence,  and  is 

Apfiumed. 

Letton  and  Fawcett,  JJ.,  not  sitting. 


Allaire,   Woodward  &   Company,   appellant,  v.    Per- 
fection Remedy  Company  et  al.,  appellees. 

Filed  Decembeb  29,  1916.    No.  18887. 

Judgment:  Conclusivenesb.  A  cause  of  action,  once  fuUy  determined 
between  the  parties  on  the  merits,  cannot  afterwards,  so  long  as 
such  Judgment  remains  in  force,  be  litigated  by  new  proceedings, 
either  before  the  same  or  another  tribunal. 

Appeal    from    the    district    court    for    Knox    county : 
Anson  A.  Welch,  Jud(;e.    Affirmed. 
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W.  A.  Meserve,  for  appellant 
W.  D.  Funk,  contra, 

Hamer,  J.  . 

Appeal  from  Knox  connty.  The  plaintiff  and  appel- 
lant brought  snit  against  the  Perfection  Remedy  Com- 
pany, a  partnership,  and  the  members  of  the  partner- 
ship, alleging  the  execution  and  delivery  by  the  defendant 
company  of  an  order  for  certain  goods,  wares  and  mer- 
chandise;' that  the  goods  described  in  the  written  order 
were  manufactured  expressly  for  the  defendant,  upon  the 
receipt  of  the  order ;  that  the  goods  were  made  ready  for 
shipment  to  the  defendant  within  a  reasonable  time  from 
the  receipt  of  the  order;  that  the  defendant  was  notified 
by  plaintiff  that  said  order  had  been  filled,  and  that  the 
plaintiff  was  ready  to  ship  the  same,  but  that  the  de- 
fendant refused  to  accept  and  receive  said  goods.  Judg- 
ment was  prayed  for  |342i50,  with  interest  thereon  at 
7  per  cent,  per  annum  from  September  15,  1909. 

The  defendant  in  its  answer  pleaded  a  prior  adjudica- 
tion, alleging  that  all  of  the  same  matters  and  things  in 
controversy  in  this  action  were  actually  and  fully  deter- 
mined in  a  former  suit  had  in  the  county  court  of  Knox 
county,  in  the  state  of  Nebraska,  on  the  20th  day  of 
September,  1911,  wherein  the  same  party  was  plaintiff, 
and  the  same  parties  were  defendants,  which  judgment 
has  never  been  appealed  from,  and  remains  in  full  force 
and  effect.  A  certified  copy  of  the  proceedings  in  the 
trial  of  the  case  in  the  county  court  was  made  a  part  of 
the  answer.  The  plaintiff  demurred  to  the  answer. 
This  demurrer  was  overruled.  It  elected  to  stand  upon 
its  demurrer,  and  has  appealed  from  the  judgment  rend- 
ered against  it. 

The  plaintiff  contends  that  the  adjudication  in  the 
county  court  is  not  a  bar  to  its  claim,  for  the  reason 
that  the  purpose  of  the  petition  in  the  county  court  was 
to  recover  for  a  sale  of  the  goods,  while  the  purpose  of 
this  action  is  to  recover  for  a  breach  of  the  contract 
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in  refusing  to  accept  the  goods.  It  is  the  theory  of  the 
plaintiff  that  there  might  be  one  suit  to  recover  for  a 
sale  of  the  goods,  and  then  another  suit  to  recover  for  a 
breach  of  the  contract  in  refusing  to  accept  the  goods, 
and  that  one  suit  would  not  be  a  bar  to  the  other,  al- 
though judgment  might  be  rendered  in  the  first  suit.  It 
is  not  necessary  to  consider  what  the  law  is  with  respect 
to  this  contention — that  is,  whether  an  adjudication  in 
favor  of  the  defendant  in  an  action  for  the  purchase 
price  of  the  goods  would  constitute  a  bar  to  an  action 
for  damages  in  refusing  to  accept  them — for  the 
reason  that  the  pleadings  in  the  action  brought 
in  the  county  court  show  that  that  action,  as  well  as  the 
instant  case,  was  brought  upon  the  refusal  of  the  defend- 
ant to  accept  the  goods.  It  was  alleged  in  the  petition 
while  in  the  county  court:  "4.  That  the  plaintiff  has 
duly  performed  all  the  conditions  of  said  contract  on  his 
part  to  be  performed  and  has  tendered  said  goods  to  the 
defendants  and  demanded  payment  for  the  same,  which 
was  refused."  This  is  in  substance  the  allegation  made 
in  the  petition  in  the  instant  case.  The  action  brought 
here  is  quite  plainly  the  same  action  which  went  to  judg- 
ment in  the  county  court.  Whenever  this  condition  ap- 
pears, there  must  be  an  end  to  the  litigation.  As  said 
by  Mr.  Herman  in  his  work  on  Law  of  Estoppel  and 
Res  Judicata,  sec.  108:  "The  finality  and  inviolability  of 
judgments  of  a  court  of  competent  jurisdiction,  not 
assailed  on  error  or  appeal,  rests  on  an  inflexible  and 
conservative  principle  of  law.  The  judgment  between  the 
same  parties  or  their  privies  is  conclusive  of  the  matter 
directly  in  question.  It  is  beyond  question;  it  is  final 
and  absolute,  however  erroneous,  or  whatever  of  in- 
justice it  may  work;  it  is  a  conclusive  determination  of 
the  particular  controversy.  And  in  this  there  is  no  dif- 
ference between  a  verdict  and  judgment  in  a  court  of 
common  law  and  a  decree  of  a  court  of  equity.  Both 
stand  on  the  same  footing.  The  rule  has  found  its  way 
into  every  system  of  jurisprudence,   not  only   from  its 
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obvious  fitness  and  propriety,   but  because,   without   it, 
an  end  could  never  be  put  to  litigation." 

In  Bement  v.  Smith,  15  Wend.  (N.  Y.)  493,  the  plain- 
tiff built  a  sulky  for  the  defendant,  according  to  an 
agreement,  tendered  it  to  him,  and,  on  his  refusal  to 
accept  it,  deposited  it  with  a  third  person  on  his  account, 
giving  the  defendant  notice  of  the  deposit,  and  brought 
an  action  of  assumpsit.  It  was  held  that  the  plaintiff 
was  entitled  to  recover  the  contract  price.  We  think 
that  in  all  cases  where  it  is  held  that  the  contract  price 
may  be  recovered,  it  will  be  found  that  the  article  sold 
was  completed  and  ready  for  delivery  and  a  tender  made. 
"The  true  rule  is  that  where  everything  has  been  done 
by  the  vendor  which  he  is  required  by  his  contract  to  do, 
and  the  manufactured  property  in  its  completed  condition 
is  tendered  to  the  purchaser,  and  he  refuses  to  receive  it, 
and  it  is  held  by  the  vendor  for  the  purchaser,  then  the 
vendor  may  recover  the  contract  price."  MoHne  Scale  Co. 
V.  Beed,  52  la.  307. 

Plaintiff  could  elect  to  sell  the  goods  manufactured  or 
specially  prepared  for  defendant's  use  on  defendant's  for- 
mula, under  the  order,  and,  after  tender  made,  sue  for 
the  contract  price.    Funke  v.  Allen,  54  Neb.  407. 

The  case  once  determined  on  the  merits  cannot,  while 
the  judgment  remains  in  force,  be  litigated  by  new  pro- 
ceedings either  before  the  same  or  any  other  tribunal. 
Trainer  v.  Maverick  Loan  &  Trust  Co,,  92  Neb.  821. 

'*A  judgment  on  the  merits  constitutes  an  absolute 
bar  to  a  subsequent  action  founded  upon  the  same  claim." 
Triska  v.  Miller,  86  Neb.  503. 

"The  doctrine  of  res  judicata  is  that  a  question  once 
determined  by  a  judgment  on  the  merits  is  forever  settled, 
so  far  as  the  litigants  and  those  in  privity  with  them  are 
concerned."  Herpolsheimer  v.  Acm^  Harvester  Co.,  83 
Neb  53. 

"A  cause  of  action,  once  fully  determined  between  the 
parties  on  the  merits,  cannot  afterwards,  so  long  as  such 
Judgment  remains  in  force,  be  litigated  by  new  proceed- 
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ings,  either  before  the  same  or  any  other  tribunal."  Yates 
V.  Jones  Nat.  Bank,  74  Neb.  734. 

The  judgment  of  tJie  district  court  is  right,  and  it  is 

Affiemed. 

Sedgwick^  J.,  concurs  in  the  conclusion. 


Fred  A.  Tayix)R,  appellee,  v.  Ovando  Keneston,  appel- 
lant. 

Filed  December  29.  1916.     No.  19037. 

Appeal:  Conflicting  Evidence.  The  jury  are  the  Judges  of  the  credi- 
bility of  witnesses  who  testify  before  them  and  of  the  weight  of 
their  testimony,  when  properly  admitted,  and,  where  there  Is  a 
conflict  of  evidence,  their  verdict  will  not  be  set  aside  unless  it 
Is  clearly  wrong. 

Appeal  from  the  district  court  for  Boyd  county: 
Robert  R.  Dickson,  Judge.    Affirmed. 

W.  T.  ^yiUs,  for  appellant. 

D.  A.  Harrington,  contra. 

Hamer,  J. 

This  case  comes  from  Boyd  county  on  appeal.  The 
plaintiff  was  injured  by  being  run  over  by  an  auto- 
mobile driven  by  the  defendant,  and  brought  suit  to 
recover  damages  for  his  injury.  He  recovered  a  judg- 
ment of  1238.60.  The  injury  occurred  as  the  parties 
were  leaving  the  fair  grounds  at  the  town  of  Butte, 
where  they  had  been  watching  a  ball  game  and  horse  race. 
There  was  a  trial  in  the  district  court  before  Judge 
Robert  R.  Dickson  and  a  jury.  It  is  argued  by  the  ap- 
pellant that  the  evidence  is  insufficient  to  sustain  the 
verdict.  It  is  claimed  by  the  plaintiff  that,  as  he  was 
leaving  the  fair  grounds,  he  thought  that  the  defendant 
negligently  failed  to  give  any  warning  of  his  approach 
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in  his  automobile,  and  that  be  was  driving  at  a  bigh 
rate  of  speed,  and  that  be  neglected  to  use  his  brakes, 
and  that  he  ran  his  automobile  over  the  plaintiff. 

The  evidence  is  conflicting.  The  defendant  and  .  his 
wife,  who  was  with  him,  testified  that  when  they  were 
leaving  the  fair  grounds  they  observed  the  plaintiff 
walking  in  the  road  a  short  distance  ahead  of  them ;  that 
they  were  driving  at  a  very  low  rate  of  speed,  not  exceed- 
ing four  or  five  miles  an  hour;  that  the  defendant,  as 
the  car  approached  the  plaintiflp,  gave  a  warning  signal, 
whereupon  the  plaintiff  left  the  road  and  indicated  that 
he  knew  of  the  approach  of  the  automobile;  that  as  the 
automobile  approached  for  the  purpose  of  passing  the 
plaintiff,  and  while  still  running  at  a  very  slow  rate  of 
speed,  plaintiff  stepped  in  front  of  the  automobile  and 
was  then  injured.  In  many  of  these  particulars  the 
defendant  is  corroborated  by  numerous  witnesses.  Es- 
pecially is  this  so  as  to  the  rate  of  speed  at  which  he 
was  proceeding  as  he  approached  the  plaintiff.  There 
is,  however,  evidence  on  the  part  of  the  plaintiff  to 
show  that  no  warning  of  the  approach  of  the  car  was 
given;  that  the  automobile  was  being  driven  at  from  12 
to  15  miles  an  hour,  a  rate  of  speed  which  under  the 
circumstances,  and  in  view  of  the  crowded  condition  of 
the  grounds  and  number  of  people  using  the  road  at 
the  point  where  the  injury  occurred,  might  be  held  by  the 
jury  to  be  a  dangerous  and  negligent  rate  of  speed. 
This  testimony  is  corroborated,  because  it  is  shown  that 
the  automobile  ran  a  considerable  distance  after  it  struck 
the  plaintiff  and  passed  over  his  body.  It  is  also  in 
testimony  that  the  defendant  tried  to  stop  the  automobile 
and  was  unable  to  do  so.  Lloyd  Carmichael  and  three 
young  men  or  boys  were  in  a  buggy  two  or  three  rods 
north  of  the  fair  grounds  gate,  (^armichael  testified  to 
seeing  the  car  strike  the  plaintiff;  that  the  car  struck 
the  plaintiff  just  as  he  was  coming  through  the  gate  and 
carried  him  along  or  pushed  him  about  two  rods,  when 
he  fell  down  head  first  "in  front  of  the  car,''  and  that 
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the  car  "went  on  over  him,  and  he  was  lying  there  in 
the  road."  Carmichael  also  testified  that  it  was  about 
30  feet  or  a  little  more  from  where  the  car  struck  him 
to  where  he  was  lying;  that  it  was  about  150  feet  from 
where  the  car  struck  him  to  where  the  car  stopped. 
CarmichaePs  testimony  seems  to  be  fully  corroborated 
by  other  witnesses,  some  of  whom  appeared  for  the  de- 
fense. There  is,  however,  evidence  tending  to  show  that 
the  defendant  tried  to  get  the  plaintiff  to  step  out  o^ 
the  road,  and  that  the  plaintiff  did  so,  and  then  stepped 
back  in  again.  The  defendant's  wife  testified:  "Well, 
we — I  think  we  were  in  about  12  feet  of  Taylor  when  I 
first  seen  him.  He  stepped  down  into  the  road,  and  I 
gave  a  yell  and  said,  ^Get  back!'  and  he  stepped  right 
back  up  out  of  the  road  and  looked  right  at  us.  *  *  ♦ 
Q.  And  now,  after  he  did  that,  go  oi?  and  tell  the  jury 
what  he  did  then.  A.  Then  he  stepped  right  back  into 
the  road.  I  don't  think  he  was  more  than  three  feet 
from  the  front  of  the  car.  He  went  kind  of  angling  then 
that  way.  He  hadn't  any  more  than  struck  the  center 
of  the  road  until  the  car  was  shoving  him." 

The  defendant  strenuously  contends  that  the  plaintiff 
was  in  fault,  and  that  his  injury  was  due  to  the  fact 
that  he  stepped  in  front  of  the  automobile.  In  view  of 
the  facts  as  they  appear  from  the  evidence,  we  cannot 
very  well  determine  that  the  verdict  is  without  support. 
In  Fitzgerald  v.  Union  Stock  Yards  Co.,  89  Neb.  394,  this 
court  said,  as  stated  in  the  syllabus:  "If  the  evidence  is 
substantially  conflicting  upon  a  material  issue,  it  pre- 
sents a  question  for  the  jury."  In  Oleson  v.  Oleson,  90 
Neb.  738,  it  was  said  in  the  syllabus:  "All  material  ques- 
tions of  facts  are  for  the  consideration  of  the  triers  of 
fact;  if  in  a  trial  by  jury,  the  jury  must  determine  them." 
In  LuJcehart  v.  State,  91  Neb.  220,  it  is  said  in  the  syl- 
labus: "Questions  of  fact  on  conflicting  testimony  are 
for  the  solution  of  the  trial  jury."  In  Dore  v.  Omaha  d 
C.  B.  Street  R,  Co,,  97  Neb.  250,  it  is  said  in  the  syl- 
labus:  "The  jury  are   the  judges  of  the  credibility  of 


Vol.  100]  SEPTEMBER  TERM,  1916.  733 

Taylor  y.  Keneston. 

witnesses  who  testify  before  them  and  of  the  weight  of 
their  testimony,  when  properly  admitted,  and,  unless  the 
decision  of  the  jury  thereon  is  clearly  wrong,  their  ver- 
dict will  not  be  molested." 

In  view  of  the  well-known  rule  which  makes  the  jury 
triers  of  fact  and  puts  upon  them  the  responsibility  of 
determining  the  controversy,  we  are  unable  to  disturb 
the  verdict. 

The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick^  J.,  not  sitting. 


CASES    DETERMINED 


IN  THB 


SUPREME    COURT    OF    NEBRASKA 


JANUARY  TEEM,  1917. 


Maude    M.    Henderson,   Administratrix,    appellee     v 
Union  Pacific  Railroad  Company,  appellant/      ' 

Filed  Jawuaby  3,  1917.    No.  19047. 
1.   M«st«  and  Servairt:    Injury  to  Sebvant:     Defective  Appliances- 

his  employer  has  used  due  diligence  to  provide  suitable  appliances 
in  the  operation  of  its  business.  Ordinarily,  he  does  not  assume 
the  risk  of  the  employer's  negligence  in  performing  such  duties 
If.  however,  the  defect  is  known  to  the  employee  or  is  so  patent  • 
and  obvious  as  to  be  readily  observed  by  him,  and  he  continues  to 
use  the  defective  appliance  with  full  knowledge  and  without  ob- 
jection, he  assumes  the  risk  of  injury  Incident  to  such  a  situation. 

2-   :    :    Question  for  Jury.    At  the  time  the  platform  to 

certain  stock-yards  at  a  station  on  defendant's  line  was  built,  suf- 
ficient clearance  was  left  between  it  and  the  side  of  an  ordinary 
box  car  so  that  a  brakeman  riding  on  the  ladder  at  the  side  of 
such  a  car  could  pass;  afterwards  a  wider  model  of  car  was  put 
in  use,  whereby  only  eight  inches  of  space  was  left  between  the 
side  of  the  car  and  the  platform.  Held,  that  it  was  for  the  jury  to 
determine  whether  the  lack  of  space  caused  by  the  increased  width 
of  the  car  left  a  reasonably  safe  place  for  a  brakeman  to  work. 

3.   :    :    .    The  question  whether  the  employee  had 

such  knowledge  of  the  defective  appliance  that  he  assumed  the  risk 
of  injury  from  the  same  is,  if  properly  pleaded,  a  question  for  the 
jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge.    Affirmed. 
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Edson  Rich,  A.  O,  Ellick  and  B.  W.  Scandrett,  far 
appellant. 

Maf^oney  &  Kennedy  and  Philip  E.  Horan,  contra. 

Lbtton,  J. 

On  September  15,  1913,  the  plaintiff's  intestate,  Edward 
C.  Henderson,  was  a  .brakeman  on  a  local  freight  train 
of  defendant  running  from  Columbus,  Nebraska,  to 
Council  Bluffs,  Iowa.  At  Elkhorn,  Nebraska,  it  be- 
came necessary  to  place  a  coal  car  loaded  with  sand 
at  a  point  west  of  the  station  in  order  to  be  unloaded. 
In  so  doing  the  engine,  a  Rock  Island  box  car  of  ordinary 
width  and  Union  Pacific  coal  car  No.  11088  were  backed 
by  the  engine  in  and  upon  a  side  track  known  as  the 
house  track.  The  yards  for  loading  stock  were  situated 
contiguous  to  and  on  the  south  side  of  this  track.  The 
method  used  in  switching  was  to  back  the  engine  quite 
rapidly,  and,  while  running,  a  signal  was  given  to  the 
engineer,  the  engine  was  stopped,  the  coal  car  uncoupled 
and  carried  by  its  own  momentum  to  the  point  where 
it  was  desired  to  place  it.  The  operation  is  generally 
known  as  "kicking  in.-'  It  is  necessary  for  the  coupling  pin 
to  be  pulled  while  the  cars  were  in  motion.  For  this 
purpose  Henderson,  when  last  seen  alive,  was  riding  with 
his  foot  in  a  stirrup  which  projected  below  the  ladder 
on  the  side  of  the  coal  car,  holding  to  a  round  or  hand- 
hold on  the  side  of  the  car  with  his  left  hand,  stooping 
over,  and  with  his  right  hand  upon  the  lever  with 
which  to  raise  the  pin.  He  was  riding  on  the  engineer's 
side  so  as  to  give  signals.  As  the  train  backed  at  a 
speed  of  about  12  miles  an  hour,  the  circumstances 
clearly  indicate  that  he  was  struck  by  the  projecting 
platform  of  the  stock-yards  and  knocked  from  the  car. 
His  foot  was  cut  oflf  and  he  was  dragged  by  the  engine 
about  40  or  50  feet  and  killed.  The  distance  from  the 
outside  edge  of  the  rail  to  the  edge  of  the  platform  was 
three  feet.    The  distance  from  the  edge  of  the  rail  to  the 
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outside  of  the  coal  car  upon  which  Henderson  was  riding 
was  two  feet  four  inches,  leaving  only  eight  inches  be- 
tween the  platform  and  the  side  of  the  car.  An  ordinary 
box  car  is  quite  a  little  narrower,  but  the  exact  width  is 
not  in  evidence.  Henderson  had  been  on  this  run  be- 
tween three  and  four  months,  but  he  had  worked  for  the 
defendant  on  a  train  which  ran  twice  a  week,  and  which 
transported  live  stock  between  Grand  Island  and  other 
Nebraska  points  and  Council  Bluflfs,  for  some  years 
previous  to  being  placed  upon  the  local  freight.  The 
wide  coal  cars  had  only  been  used  by  defendant  for 
about  four  or  five  years  before  the  accident,  but  now 
practically  all  the  coal  and  sand  hauled  over  the  line 
is  hauled  in  cars  of  this  class. 

The  petition  alleges  negligence  in  the  placing  of  the 
cattle  chute  so  close  to  the  track,  that  the  car  was  of 
excessive  width,  and  that  the  train  was  operated  at 
a  negligently  high  rate  of  speed.  The  answer  denies  that 
the  death  occurred  in  the  manner  alleged  in  the  petition 
on  account  of  any  negligence  or  carelessness  on  the  part 
of  the  defendant,  and  further  allies  that  the  death  of 
Henderson  was  "due  to  causes  to  which  his  own  care- 
lessness and  negligence  proximately  contributed,  and  re- 
sulted from  dangers  and  risks  which  \7ere  incident  to 
his  employment,  and  open,  apparent,  obvious  and  known 
to  the  said  Edward  C.  Henderson  at  the  time  of  said 
injuries,  and  which  were  assumed  by  him."  The  jury 
returned  a  verdict  for  fll,000,  for  which  amount  judg- 
ment was  rendered. 

The  stock  yards  were  erected  at  a  time  prior  to  the 
use  of  the  wider  coal  cars.  At  the  time  the  platform 
was  erected  it  was  probably  reasonably  safe  and  the 
company  had  fulfilled  its  whole  duty,  but  by  the  subse- 
quent use  of  the  wider  cars  the  distance  between  the  car 
and  the  platform  was  lessened  and  the  danger  greatly 
increased.  Accidents  owing  to  the  use  of  wider  or 
higher  cars  than  were  usual  when  permanent  structures 
near  the  track  were  built  have  occurred  before.     In  one 
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case  a  brakeman  riding  upon  a  furniture  car  was  missed 
from  the  train  after  passing  a  station  where  the  iron 
spout  to  a  water  tank  projected,  and  the  circumstances 
showed  that  he  had  been  struck  by  the  overhanging 
spout,  which  would  not  clear  a  car  higher  than  the  aver- 
age car  by  the  height  of  a  man  above  the  roof  of  the  car. 
Choctaw,  O.  d  O.  R.  Co.  v.  McDade,  112  Fed.  888,  af- 
firmed 191  U.  S.  64.  Other  cases  are  Chesapeake  &  O. 
R,  Co.  V,  Cowley,  166  Fed.  283 ;  Keist  v.  Chicago  G.  W.  R. 
Co.,  110  la.  32;  Harvey  v.  Tewas  &  P.  R.  Co.,  166  Fed. 
385,  and  cases  cited  in  opinion. 

In  Texas  &  P.  R.  Co.  v.  Swearingen,  196  U.  S.  51,  the 
side  of  a  scale  box  erected  near  the  track  was  shown  by 
the  evidence  to  be  only  9^/^  inches  from  a  ladder  on  the 
side  of  a  car  moving  upon  the  track.  A  brakeman  was 
riding  on  a  box  car  with  his  foot  in  the  stirrup  under 
the  ladder  and  was  looking  backwards  for  a  signal  from 
the  yardmaster,  as  it  was  his  duty  to  do.  His  shoulder 
struck  the  scale  box  and  he  was  knocked  down  and 
severely  injured.  He  was  riding  on  the  north  side  of 
the  car  so  as  to  signal  the  engineer.  The  evidence  in 
that  case  was  much  the  same  as  in  this.  It  was  shown 
that  the  customary  position  of  a  switchman  while  riding 
on  a  car  ladder  is  to  swing  out  from  the  car  with  his 
body,  and  that  a  well -developed  man  could  not  pass  the 
scale  box  on  the  ladder.  The  plaintiff  admitted  that  he 
knew  of  the  nearness  of  the  scale  box,  but  said  he  was 
not  thinking  about  it.  It  was  contended  in  that  case 
that  the  jury  should  have  been  instructed  to  find  for 
the  defendant  for  the  reasons  that  the  scale  box  was 
erected  at  a  reasonably  safe  distance  from  the  track, 
that  the  plaintiff  knew  of  its  location  with  reference  to 
the  track,  that  the  danger  was  open  and  obvious  and  he 
assumed  the  risk  therof.  It  was  said  in  the  opinion  by 
Mr.  Justice  White:  ^^Prima  facie,  the  location  of  scales 
where  the  tracks  were  only  the  standard  distance  apart, 
and  where  a  space  of  less  than  two  feet  was  left  for  the 
movements  of  a  switchman  between  the  side  of  a  freight 
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car  and  the  scale  box,  incumbered,  as  he  would  be  in 
the  nighttime,  with  a  lantern  employed  for  the  purpose 
of  signaling,  did  not  incontestably  establish  the  perform- 
ance by  the  defendant  company  of  the  duty  imposed 
upon  it  to  use  due  care  to  provide  a  reasonably  safe 
place  for  the  use  of  the  switchmen  in  its  employ."  It 
has  also  been  said:  ^^It  is  undoubtedly  true  that  many 
duties  required  of  employees  in  the  transaction  of  the 
business  to  be  carried  on  by  a  railroad  company  are 
necessarily  attended  with  danger,  and  can  only  be  pros- 
ecuted by  means  which  are  hazardous  and  dangerous  to 
those  who  see  fit  to  enter  into  such  employment.  Where 
no  necessity  exists,  as  in  the  present  case,  for  the  use 
of  dangerous  appliances,  and  where  it  is  a  matter  re- 
quiring only  due  skill  and  care  to  make  the  appliances 
safe,  there  is  no  reason  why  an  employee  should  be  sub- 
jected to  dangers  wholly  unnecessary  to  the  proper  opera- 
tion of  the  business  of  the  employer.  Kelleher  v.  MiltcaU' 
kee  (&  N.  R.  Co.,  80  Wis.  584 ;  Georgia  P.  R.  Co.  v.  Davis, 
92  Ala.  300;  1  Shearman  &  Redfield  Negligence  (5th  ed.) 
sec.  201,  and  cases  cited."  Choctaw,  0.  d  O,  R.  Co.  v. 
McDade,  191  U.  S.  64.  See,  also,  Kreigh  v.  Westing- 
house,  Church,  Kerr  &  Co.,  214  U.  S.  249. 

Defendant  insists  that  the  evidence  shows  that  the 
deceased,  from  having  been  employed  on  the  stock  pick- 
up and  afterwards  upon  the  local  train,  must  have  been 
sufficiently  familiar  with  the  situation  of  the  platform  so 
that  he  assumed  the  risk.  We  think  there  is  not  suffi- 
cient proof  that  Henderson  knew  of  the  dangerous  con- 
dition, or  that  it  was  so  patent  and  obvious  that  he 
would  be  charged  with  notice  of  it.  This  being  the  case, 
the  question  was  for  the  jury,  and  was  properly  sub- 
mitted by  the  instructions  of  the  court.  The  defense  of 
contributory  negligence  is  not  sustained  by  the  evidence 
if  Henderson  was  not  aware  of  the  dangerous  proximity 
of  the  platform,  as  the  jury  must  have  found. 

Complaint  is  made  that  the  verdict  is  excesi^ve.  It  is 
shown  that  for  nearly  two  years  Henderson  had  no  regular 
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run,  but  was  a  member  of  what  is  known  in  railroad 
parlance  as  the  "chain  gang,"  i.  e.,  train  crews  that  are 
called  in  rotation.  In  June,  1913,  he  was  assigned  to 
a  regular  run  upon  the  local  freight  train,  and  his 
wages  were  thus  increased.  After  this  change  he  re- 
ceived an  average  of  about  |107  a  month.  He  was  38 
years  of  age.  His  life  expectancy  was  29.62  years,  and 
his  wife's  was  greater.  He  used  for  his  own  expenses 
and  clothing  about  |25  or  |30  a  month.  He  delivered  to 
his  wife  the  remainder  of  his  salary  each  month  for  the 
support  of  his  wife  and  child.  The  verdict  of  f  11,000, 
under  these  circumstances,  is  not  excessive. 

The  case  seems  to  have  been  fairly  submitted  to  the 
jury,  and  the  judgment  of  the  district  court  is 

Affirmed. 


R    C.    ROPBR,   APPELLEE,    V.    A.    L.    MiLBOURN,    APPELLANT. 

Filed  Januabt  15,  1917.    No.  19851. 

▲pp6«l:  Law  of  the  Case.  When  on  the  reyiew  of  a  law  action  this 
court  finds  that  the  evidence  in  support  of  plaintiffs  cause  of  ac- 
tion is  overwhelming,  but  remands  the  case  generally  for  a  retrial 
because  of  errors  in  the  record,  and  on  a  retrial  substantially  the 
same  evidence,  on  the  question  formerly  reviewed,  is  offered  by  the 
respective  parties,  it  is  not  error  for  the  trial  court  to  direct  the  jury 
to  find  for  the  plaintiff  on  that  issue. 

Appeal  from  the  district  court  for  Dawson  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

ff.  M.  Sinclair,  TV.  A.  SteivaH  and  T.  F.  Hamer,  for 
appellant. 

W.  D.  Oldham,  G.  G.  Gillan  and  R.  G.  Roper,  contra. 

MORRISSEY,  C.  J. 

This  is  the  third  appeal  from  the  district  court  for 
Dawson  county.    The  first  opinion  is  found  in  93  Neb. 
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809,  and  the  second  in  98  Neb.  466.  The  facts  are  suffi- 
ciently stated  in  the  former  opinions.  In  the  opinion 
in  98  Neb.  466,  it  was  said  that  by  the  overwhelming 
weight  of  the  evidence  it  was  shown  "that  defendant, 
when  he  agreed  to  buy  the  land,  contemplated  with 
plaintiff  the  profits  of  the  resal^,  knowing  the  price  at 
which  Naslund  had  sold  the  land."  The  verdict  was  set 
aside  and  the  cause  remanded.  On  motion  being  filed  to 
modify  the  judgment,  the  following  order  was  made: 
"The  judgment  does  not  determine  questions  of  fact 
except  for  the  purpose  of  the  decision,  reversal  of  the 
judgment  being  generally  for  a  retrial  of  all  questions 
of  fact."  On  a  retrial  the  court  took  all  questions  from 
the  jury  except  the  amount  of  recovery,  and  its  action 
in  this  regard  is  the  main  issue  presented. 

Appellant  insists  that  the  jury  ought  to  have  been 
left  to  determine  whether  the  parties  at  the  time  the 
contract  was  made  had  contemplated  the  profits  of  the 
resale,  as  well  as  the  value  of  the  land  lying  north  of 
the  track.  This  question  was  in  fact  tried  out.  Each 
party  submitted  substantially  the  same  evidence  as  that 
offered  on  the  former  trial,  and,  so  far  as  that  issue  is 
concerned,  the  record  stands  ia  the  same  condition  as 
it  did  when  this  court  said  that  the  evidence  was  over- 
whelming in  behalf  of  the  plaintiff.  After  making  a 
re-examination  of  the  evidence,  we  find  no  reason  for 
changing  the  former  holding.  It  would  serve  no  useful 
purpose  to  set  out  the  testimony.  The  evidence  being 
"overwhelming"  on  that  branch  of  the  case,  a  verdict 
for  the  defendant  could  not  be  permitted  to  stand. 

"A  trial  court  should  not  instruct  a  jury  to  return  a 
verdict  for  either  party  where,  under  the  evidence,  there 
is  any  doubt  about  the  propriety  of  such  action;  but 
where  the  duty  to  do  so  is  plain  it  should  be  performed 
without  hesitation."  U.  P.  Steam  Baking  Co.  v.  Omaha 
Street  R.  Co,,  4  Neb.  (Unof.)  396. 

"On  a  former  appeal  from  a  judgment  in  favor  of  the 
plaintiff,  the  case  was  reversed  on  the  ground  that  the 
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verdict  was  not  sustained  by  the  evidence.  On  a  second 
trial  of  the  case,  the  evidence  i)flfered  by  the  plaintiff  was 
substantially  the  same  as  on  the  first  trial,  the  plaintiff 
failing  to  adduce  any  new  material  testimony.  The 
trial  court  directed  a  verdict  for  the  defendant.  Held, 
no  error."  Andersati  v.  Union  Stock  Yards  Co,,  84  Nelx 
305. 

"Where  the  evidence  is  insufKcient  to  sustain  a  verdict 
in  favor  of  plaintiff,  it  is  error  for  the  trial  court  to 
overrule  a  motion  for  a  peremptory  instruction  in  favor 
of  defendant."    Ward  v.  ^tna  lAfe  Ins,  Co,,  91  Neb.  52. 

The  evidence  on  this  trial  being  substantially  the 
same  as  that  on  the  former  trial,  and  this  court  having 
previously  held  that  under  that  evidence  defendant's 
liability  was  conclusively  shown,  the  trial  court  would 
not  have  been  warranted  in  submitting  that  question 
to  the  jury.  Under  proper  instruction  the  court  sub- 
mitted the  only  remaining  question  of  fact  to  be  deter- 
mined. 

The  verdict  of  the  jury  is  amply  sustained  by  the  evi- 
dence, and  the  judgment  is 

Affirmed. 

Hamer,  J.,  not  sitting. 


Henry  W.  S.  Palmer,  apellant,  v.  Mary  J.  Palmer, 

APPELLEE. 
Filed  Januaby  15,  1917.    No.  18925. 

Fraadulant  Conyeyances:  Relief  in  Equity.  He  who  seeks  equity  must 
come  into  court  with  clean  hands,  and  where  a  conveyance  of  land 
was  made  without  consideration  in  order  to  defeat  a  judgment  In 
an  anticipated  suit  for  divorce  and  alimony,  a  court  of  equity  will 
not  lend  its  aid  to  the  fraudulent  grantor  to  set  aside  the  convey- 
ance, but  will  leave  the  parties  as  it  finds  them. 

Appeal  from   the  district   court   for   Dundy   county: 
""UNEST  B.  Perry,  Judge.    Affirmed. 
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W.  G.  Dorsey  and  David  G.  Hines,  for  appellant 
J.  L,  Rice  and  W.  fif.  Marian,  contra. 

Letton,  J. 

This  action  was  brought  to  set  aside  a  conveyance  of 
320  acres  of  land  made  by  the  plaintiff  to  his  mother, 
Mary  J.  Palmer.  The  district  court  found  that  160 
acres  of  the  land  was  the  family  homestead  of  plaintiff, 
at  the  time  it  was  conveyed;  that  his  wife  did  not  join 
in  the  deed,  and  the  conveyance  was  therefore  void.  As 
to  the  other  tract,  the  court  found  generally  for  the  de- 
fendant. From  a  decree  based  on  these  findings,  plaintiff 
appeals. 

Summarized,  the  petition  alleges  that  shortly  before 
September,  1902,  the  plaintiff's  wife  deserted  him  with- 
out just  cause,  and  that,  while  he  was  prostrated  both 
physically  and  mentally  on  account  of  her  conduct,  his 
mother  solicited  and  advised  him  to  convey  to  her  the 
320  acres  of  land,  stating  that,  unless  such  a  conveyance 
were  made,  the  plaintiff's  wife  might  deprive  him  of  all 
his  property  and  leave  him  and  his  minor  children  desti- 
tute; that  he  yielded  to  his  mother's  influence,  and,  re- 
lying on  her  statements  and  promises,  he  made  a  con- 
veyance of  the  land  to  her  without  any  consideration,  and 
intended  only  to  vest  the  title  in  her  as  trustee  for  him- 
self, and  upon  her  express  promise  to  reconvey  to  him 
on  his  demand;  that  the  land  was  then  worth  f 4,500; 
that  no  consideration  was  paid;  that  he  has  ever  since 
been  the  owner  of  the  land,  paying  taxes,  and  keeping 
up  the  improvements,  and  has  been  in  the  open,  notori* 
ous,  exclusive  and  adverse  possession  of  the  premises 
for  more  than  ten  years  last  past.  He  pleads  the  home- 
stead character  of  160  acres;  that  the  conveyance  con- 
stitutes a  cloud  upon  his  title ;  and  prays  for  relief. 

In  substance,  the  answer  alleges  that  at  the  time  the 
conveyance  was  made  the  plaintiff  intended  to  obtain  a 
divorce  from  his  wife  and  deprive  her  of  all  interest 
in  his  property;   that  he  feared  that  his  wife  would  file 
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a  cross-petition  asking  for  alimony  and  would  obtain 
a  judgment;  that  he  had  been  guilty  of  cattle  stealing 
and  feared  that  a  judgment  would  be  rendered  against 
him  by  the  owners  of  the  cattle  he  had  stolen;  that  he 
was  without  money,  and,  in  order  to  hinder,  delay  and 
defraud  his  wife  and  the  owners  of  the  cattle  and  to 
obtain  funds  for  use  in  the  divorce  suit  and  criminal 
prosecution,  lie  induced  his  father,  who  is  now  deceased, 
to  purchase  the  land,  the  consideration  being  that  his 
father  should  cancel  about  |500  indebtedness  and  pay 
about  |2,500  more,  and  that  plaintifif  should  convey*  the 
land  to  whomsoever  his  father  should  direct;  that  his 
father  was  indebted  to  defendant,  and  in  payment  of 
the  same  directed  a  conveyance  to  be  made  to  her.  It 
pleads  the  payment  of  a  consideration  to  plaintiff,  the 
abandonment  of  the  homestead,  the  expenditure  of  money 
upon  improvements  on  the  lands,  and  that  defendant 
had  been  in  the  exclusive  and  adverse  possession  of  the 
land  ever  since  the  execution  of  the  deed.  The  reply 
denies  the  new  matter  in  the  answer,  and  pleads  the 
payment  of  a  judgment  for  alimony. 

We  are  satisfied  the  evidence  does  not  sustain  the  de- 
fense of  a  purchase  by  the  father  and  conveyance  to  the 
mother  by  his  direction  in  payment  of  a  debt.  It  is 
clear  that  one  tract  was  the  homestead,  and  that  the 
attempted  conveyance  of  this  was  void  since  the  wife 
did  not  "join  in  it.  • 

Shortly  after  the  conveyance  was  made  the  plaintiflp 
was  taken  to  Lincoln  and  confined  in  the  Nebraska  peni- 
tentiary upon  a  charge  of  cattle  stealing.  He  was  re- 
leased upon  parole,  when  he  returned  to  Dundy  county 
and  remained  there  until  this  suit  was  begun.  His  father's 
lands,  those  belonging  to  him,  and  other  lands  were 
inclosed  with  a  fence  constituting  the  home  ranch.  The 
plaintiff  worked  with  his  father  upon  the  ranch  until  the 
latter's  death  in  1907,  and  since  that  time  until  about  a 
year  before  the  beginning  of  the  suit  he  seemed  to  have 
conducted  the   business   of  the   ranch,   with  or   for   his 
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mother,  signing  checks  in  her  name,  selling  cattle,  and 
acting  as  business  manager  generally.  Apparently  no 
attempt  was  ever  made  to  dispossess  him  of  the  premises, 
and,  so  far  as  the  record  shows,  since  his  father's  death 
he  has  been  in  receipt  of  the  income  from  the  property, 
but  it  was  treated  as  the  income  from  the  other  ranch 
property  was. 

We  are  satisfied  from  the  evidence  that  the  original 
intention  of  all  the  parties  at  the  time  the  deed  was  made 
was  that  the  land  should  be  conveyed  in  order  to  put 
it  out  of  the  reach  of  the  wife  of  plaintiff  in  case  she 
should  file  a  cross-petition  for  divorce,  and  that  the  dis- 
trict court  was  right  in  holding  that  the  plaintiff  does 
not  come  into  a  court  of  equity  with  clean  hands.  But 
it  is  shown  that  after  his  father's  death  plaintiff  re- 
leased and  conveyed  all  his  interest  in  his  father's  estate 
to  his  mother,  the  defendant  in  this  case,  and  there  is 
proof  that  the  land  was  considered  and  spoken  of  by 
defendant  as  "Will's  land."  There  was  no  adverse  pos- 
session by  either  party. 

From  a  consideration  of  the  evidence,  we  have  arrived 
at  the  same  conclusion  as  did  the  district  court.  The 
action  is  not  a  possessory  one,  but  is  merely  to  quiet 
title.  The  possession  of  the  land  seems  to  be  in  the  plain- 
tiff, and  while  the  judgment  in  this  action  does  not 
remove  the  cloud  from  the  title  to  160  acres  of  the  land, 
on  the  other  hand  it  does  not  give  the  defendant  any 
right  to  possession.  In  such  a  case  a  court  of  equity 
will  not  lend  its  aid  to  either  party,  but  will  leave  mat- 
ters as  it  finds  them. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
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Statb^  ex  rel.  Fred  H.  Rohrs,  appellee,  v.  A.  N.  Har- 
ris BT  AL.,   appellants. 
Filed  Jaiyuabt  15,  1917.    No.  19868. 

Comities  and  Oonnty  Officers:  Deputies:  Appointment.  The  act  re- 
quiring the  county  commissioners  to  "furnish  the  sheriff  with  such 
deputies  as  they  shall  deem  necessary"  and  to  "fix  the  compensa- 
tion of  such  deputies"  does  not  repeal  hy  implication  the  former 
enactment  conferring  upon  the  sheriff  the  power  to  appoint  dep- 
uties, the  statutes  as  they  now  exist  requiring  the  county  board 
to  determine  the  number  of  deputies  and  to  fix  their  compensation 
and  authorizing  the  sheriff  to  make  the  appointments.  Rey.  St. 
1913,  sees.  2443,  6735. 

Appeal  from  the  district  court  for  Nemaha  county: 
John  B.  Raper,  Judge.    Affirmed. 

H.  A.  Lambert  and  Fred  G.  Hawxhy,  for  appellants. 

Kelligar  &  Ferneau  and  R.  F,  Neal^  contra, 

Rose^  J. 

Relator  applied  to  the  court  below  for  a  writ  of  man- 
damus to  compel  respondents  as  county  commissioners  of 
Nemaha  county  to  approve  his  bond  as  deputy  sheriflF. 
The  county  board  had  made  an  order  allowing  the  sheriff 
a  deputy  at  a  salary  of  fl,000  a  year.  There  being  a 
vacancy  in  the  ofl8ce  of  deputy,  the  sheriff  filled  it  by 
the  appointment  of  relator,  who  tendered  a  bond  which 
the  county  board  declined  to  approve,  on  the  ground 
that  the  legislature  had  taken  from  the  sheriff  the  ap- 
pointing power.  An  alternative  writ  was  issued,  and  the 
trial  court  overruled  a  demurrer  thereto.  Respondents 
refused  to  plead  further,  and  from  an  order  allowing  a 
peremptory  writ  they  have  appealed. 

The  authority  of  the  sheriff  to  make  the  appointment 
is  the  question  presented.  Relator  relies  upon  the  fol- 
lowing statutory  provisions: 

"The  »tate  auditor,  treasurer  and  librarian  respect- 
ively, and  each  county  register  of  deeds,  treasurer,  sheriff, 
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clerk  and  surveyor,  may  appoint  a  deputy,  for  whose 
acts  he  shall  be  responsible  and  from  whom  he  shall 
require  a  bond.,  which  appointment  shall  be  in  writing, 
and  shall  be  revocable  by  writing  under  the  principal's 
hand."    Rev.  St.  1913,  sec,  5735. 

^^The  sheriff  may  appoint  such  number  of  deputies 
as  he  sees  fit."    Rev.  St.  1913,  sec.  5738. 

Respondents  contend  that  the  provisions  conferring 
upon  the  sheriff  the  appointing  power  were  by  implica- 
tion repealed  by  a  later  act  entitled,  "An  act  fixing  the 
salaries  of  sheriff  and  the  manner  of  appointing  and 
paying  their  deputies."  Laws  1907,  ch.  54. 

Respondents  rely  upon  the  following  section:  "The 
board  of  county  commissioners  or  supervisors  shall 
furnish  the  sheriff  with  such  deputies  as  they  shall  deem 
necessary  and  shall  fix  the  compensation  of  such  deputies 
who  shall  be  paid  by  warrant  drawn  on  the  general 
fund."  Laws  1907,  ch.  54,  sec.  2. 

Unless  the  enactment  quoted  repeals  by  implication  the 
former  provisions  empowering  the  sheriffs  to  appoint 
their  own  deputies,  the  position  of  respondents  is  un- 
tenable. The  law  relating  to  repeals  by  implication 
has  been  stated  as  follows: 

"A  statute  will  not  be  considered  repealed  by  impli- 
cation unless  the  repugnancy  between  the  new  provision 
and  the  former  statute  is  plain  and  unavoidable."  .  Law- 
son  V.  Gibson,  18  Neb.  137.  Albert  r,  Ttoohig,  35  Neb. 
563;  Beatrice  Paper  Co.  v.  Beloit  Iron  WorkSy  46  Neb, 
900;  Dawson  County  v.  Clark,  58  Neb.  756;  City  of 
Central  City  v.  Marquis,  75  Neb.  233. 

"Repeals  by  implication  are  not  favored,  and  a  con- 
struction of  a  statute  which,  in  effect,  repeals  another 
statute  will  not  be  adopted,  unless  such  construction  is 
made  necessary  by  the  evident  intent  of  the  legislature." 
Schafer  v.  Schafer,  71  Neb.  708. 

"Statutes  in  pari  materia  should  be  construed  to- 
gether, and  their  provisions  harmonized,  if  possible." 
State  V.  Dunn,  76  Neb.  155. 
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The  provision  that  *'the  sheriflf  may  appoint  such 
number  of  deputies  as  he  sees  fit"  is,  of  course,  repug- 
nant to,  and  inconsistent  with,  the  later  enactment  con* 
ferring  upon  the  county  commissioners  power  to  "fur- 
nish the  sheriff  with  such  deputies  as  they  shall  deem 
necessary,"  but  a  reasonable  construction  may  harmonize 
the  other  legislation  relating  to  deputies  as  it  appears 
in  the  two  acts.  Respondents  take  a  different  view, 
how^ever,  and  argue  that  the  later  provision,  requiring 
the  county  commissioners  to  ^^furnish  the  sheriff  with 
such  deputies  as  they  shall  deem  necessary,"  when  con- 
sidered with  the  title  referring  to  the  "manner  of  ap- 
pointing" deputies,  confers  the  appointing  power  upon 
the  county  board.  The  subject  as  expressed  in  the  title 
may  be  broader  than  the  enactment.  In  the  body  of 
the  act  itself  the  word  "furnish"  is  used.  The  legis- 
lature of  1907  did  not  insert  a  repealing  clause,  and 
evidently  intended  to  authorize  the  county's  administra- 
tive body  to  determine  the  number  of  deputies  needed 
and  to  fix  the  compensation,  leaving  the  appointment  to 
the  sheriff,  according  to  the  terms  of  the  former  act. 
The  word  "furnish"  is  properly  used  in  that  sense. 
The  action  of  the  board  in  determining  the  number  of 
deputies  necessary  and  in  fixing  the  salary  is  consistent 
with  the  sheriff's  appointing  power.  In  this  view  of  the 
law  the  writ  was  properly  allowed. 

Affirmbd. 


State   of   Nebraska,   pi^intiff,   v.    Stanton   County, 

defendant. 

Filed  Januabt  15,  1917.    No.  18902. 

1.   Decision  Adbered  to.    The  decision  in  State  v.  Dottglas  County^  18 
Neb.  601,  holding  that  sections  46,  47,  ch.  31,  Gen.  St.  1873  (Ann. 

St  1911t  sees.  10094,  10095)  are  valid,  is  adhered  to. 
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2.  Limitation  of  Actions:  Action  bt  State:  State  Funds.  Money 
levied  and  collected  by  county  authorities  under  those  sections,  and 
transferred  to  the  general  fund  of  the  county,  belongs  to  the  state 
and  is  a  part  of  the  revenue  of  the  state  within  the  meaning  of  sec- 
tion 7581.  Rev.  St  1913.  The  statute  of  limitations  does  not  apply 
to  an  action  to  recover  the  same  from  the  county. 

3.  StatesL  Public  Funds:  Apfbofbiations :  Ck>NSTrruTioNAL  Pbo- 
VISIONS.  Those  sections  of  the  statute  do  not  constitute  appropriar 
tions  of  the  public  money  within  the  meaning  of  the  constitutional 
provisions  in  regard  to  appropriating  the  money  of  the  state. 

4.  Insane  Persons:  Claim  against  County.  The  trustees  are  by  those 
sections  required  to  fix  the  amount  to  be  paid  by  each  county  for 
''board  and  care"  of  patients  domiciled  in  such  counties,  respec- 
tively, by  computation  of  the  "sum  actually  paid"  by  the  state. 
When  no  question  Is  raised  as  to  whether  the  amount  so  deter- 
mined is  accurate  and  right,  it  is  not  necessary  to  determine  what 
remedy,  if  any,  exists  for  correcting  the  amounts  so  charged. 

5.   :   :   Action.    It  is  not  necessary  to  present  the  state's 

claim  for  such  money  to  the  county  board  of  the  delinquent  county 
under  section  5638,  Rev.  St.  1913,  before  bringing  action  to  recover 
the  same.  Such  action  is  not  based  upon  an  account  or  claim 
against  the  county  within  the  meaning  of  that  section. 

$.  ;    . :    Interest.    The  county  is  properly  charged  with 

interest  upon  money  so  collected  and  wrongfully  withheld  by  the 
county. 

Action  to  recover  for  care  of  insane  persons.  Case 
referred,  with  report  that  plaintiff  recover,  and  defend- 
ant excepts.  Exceptions  overruled,  report  confirmed, 
and  judgment  entered, 

Willis  E.  Reed.  Attorney  General,  and  George  W. 
Ayres,  for  plaintiff. 

T.  J.  Doyle  and  Yirgil  L.  Horton,  contra. 

Sedgwick^  J. 

This  action  was  begun  in  this  court  to  recover  from 
Stanton  county  for  the  board  and  care  of  patients  com- 
mitted to  the  state  hospital  for  the  insane  from  said 
county,  under  sections  10094,  10095,  Ann.  St.  1911.  The 
case  was  referred  to  J.  H.  Broady,  Esquire,  as  referee 
to  report  his  findings  of  fact  and  conclusions  of  law.  The 
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referee  reported  that  the  state  ought  to  recover  f 2,214.65, 
with  interest  thereon  to  the  date  of  the  report,  April  7, 
1916,  amounting  altogether  to  |5,448.96.  The  defendant 
filed  exceptions  to  the  report  and  argument  was  duly 
had  thereon. 

The  first  contention  is  that  the  statute  is  unconstitu- 
tional and  void.  The  sections  referred  to  are  as  follows: 
^^Section  10094.  The  board  of  trustees  shall  from  time  to 
time  fix  the  sum  to  be  paid  per  week  for  the  board  and 
care  of  patients,  and  to  arrive  at  such  sum  shall  estimate 
the  total  outlay  as  far  as  possible  from  the  sums  actually 
paid  per  annum;  and  the  weekly  sum  so  fixed  shall  be 
the  sum  said  hospital  shall  be  entitled  to  demand  for 
the  keeping  of  any  patient,  and  the  certificate  of  the 
superintendent,  attested  by  the  seal  of  the  hospital, 
shall  be  evidence  in  all  places,  as  the  amount  due  as 
fixed. 

"Section  10095.  The  superintendent  shall  certify  to 
the  auditor  of  state  on  the  first  days  of  March,  June, 
September,  and  December  the  amount  (not  previously 
certified  by  him)  due  to  said  hospital  from  the  several 
counties  having  patients  chargeable  thereto,  and  said 
auditor  shall  pass  the  same  to  the  credit  of  the  hospital. 
The  auditor  shall  thereupon  notify  the  county  clerk  of 
each  county  so  owing,  of  the  amount  thereof,  and  charge 
the  same  to  said  county,  and  the  board  of  county  com- 
missioners shall  add  such  amount  to  the  next  state  tax 
to  be  levied  in  said  county,  and  pay  the  amount  so 
levied  into  the  state  treasury." 

The  question  of  the  constitutionality  of  this  statute 
was  involved  in  the  early  case  of  State  v.  Douglas 
County^  18  Neb.  601,  and  was  discussed  quite  at  large 
both  in  the  majority  opinion,  in  which  it  was  held  that 
the  statute  was  constitutional,  and  in  the  dissenting 
opinion.  This  case  was  cited  in  a  later  case  in  which 
it  was  said:  "There  was  filed  in  that  case  a  dissenting 
opinion  by  Chief  Justice  Maxwell,  so  that  the  proposi- 
tions therein  discussed  cannot  as  yet  be  recognized  as 
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settled  beyond  question;  indeed,  having  regard  simply 
to  the  weight  of  argument,  we  believe  the  views  of  the 
chief  justice  should  have  prevailed."  Baldtoin  v.  Douglas 
County,  37  Neb.  283.  It  is  now  strenuously  insisted 
tuat,  as  the  opinion  in  State  v,  Douglas  County  was  not 
unanimous,  and  In  view  of  the  later  criticism,  that 
decision  should  be  overruled  and  the  statutes  held  to 
be  unconstitutional.  This  argument  is  based  largely 
upon  the  proposition  that  the  Constitution  forbids 
double  taxation.  It  appears  that  the  state  has  continual- 
ly levied  taxes  sufficient  to  support  the  state  hospital 
for  the  insane  and  pay  all  its  exx)enses.  The  citizens 
of  Stanton  county  paid  their  just  proportion  of  the  taxes 
so  levied,  and  to  now  levy  a  county  tax  upon  the  citizens 
of  that  county  to  be  paid  to  the  state  for  the  same  par- 
pose,  it  is  contended,  is  double  taxation  upon  that  county. 
This  argument  is  presented  at  large  by  Chief  Justice 
Maxwell  in  his  dissenting  opinion  in  State  v.  Douglas 
County,  supra.  The  evidence  shows  that  the  supervisors 
of  the  county  of  Stanton  levied  taxes  from  year  to  year 
under  this  statute;  that  some  of  the  taxes  so  levied  were 
remitted  to  the  state  treasury  pursuant  to  the  statute,  and 
other  taxes  so  levied  in  various  years  were  retained  in  the 
county  insane  fund  until  a  sufficient  amount  had  accumu- 
lated with  which  to  pay  this  claim  of  the  state,  and  was 
afterwards  by  order  of  the  county  board  transferred  from 
the  county  insane  fund  to  the  county  general  fund.  It 
seems  very  doubtful,  to  say  the  least,  whether  the  county^ 
after  having  levied  these  taxes  under  this  statute 
with  which  to  reimburse  the  state  as  the  statute  pro- 
vides, could,  after  the  money  was  collected  and  in  the 
county  treasury,  for  the  purpose  of  retaining  the  money  in 
its  general  fund,  assert  the  unconstitutionality  of  the  stat- 
ute under  which  the  money  had  been  levied  and  collected. 
As  the  question  of  the  constitutionality  of  this  statute 
is  necessarily  involved  and  is  also  urged  in  the  case  of 
State  V.  Gage  County,  p.  753,  post,  which  is  submitted 
with  this  case,  and  it  appears  that  other  counties  in  the 
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state  are  interested  in  the  same  question,  we  have  upon 
examination  concluded  that  we  are  not  required  to 
overrule  the  decision  in  State  v.  Douglas  County,  supra. 
Clearly  the  question  whether  the  state  shall  by  general 
taxation  support  and  provide  for  the  poor,  the  insane, 
and  the  unfortunate,  or  this  duty  shall  be  devolved  upon 
each  county  as  to  the  citizens  domiciled  therein,  is  a 
question  of  public  policy  to  be  determined  by  the  legis- 
lature. 

The  statute  under  consideration  appears  to  determine 
that  question  and  to  devolve  that  duty  upon  the  respec- 
tive counties.  The  state  may  not  levy  more  taxes  than 
necessary  for  public  purposes.  If  all  the  counties  of  the 
state  had  promptly  complied  with  this  statute,  the  nec- 
essary state  levy  for  the  support  of  the  insane  would 
have  been  reduced.  In  such  case  state  levy  would  be 
necessary  to  maintain  the  institutions  and  to  care  for  the 
strangers  not  domiciled  in  the  state.  For  these  pur- 
t>oses  the  citizens  of  each  county  of  the  state  would  be 
required  to  contribute  their  proportion.  Many  of  the 
counties  have  complied  with  this  statute.  If  others  now 
comply  with  it,  necessary  state  levies  for  the  support  of 
these  institutions  will  be  reduced  and  there  will  be 
no  necessary  inequality  of  taxation. 

It  is  also  urged  that  the  statute  of  limitations  has 
run  against  the  claim  of  the  state:  ^*Every  claim  and 
demand  against  the  state  shall  be  forever  barred,  unless 
action  be  brought  thereon  within  two  years  after  the 
claim  arose.  Every  claim  and  demand  in  behalf  of  the 
state,  except  for  revenue,  or  upon  official  bonds,  or  for 
loans  or  moneys  belonging  to  the  school  funds,  or  loans 
of  school  or  other  trust  funds,  or  to  lands  or  interest  in 
lands  thereto  belonging,  shall  be  barred  by  the  same 
lapse  of  time  as  is  provided  by  the  law  in  case  of  like 
demands  between  private  parties."  Rev.  St.  1913,  sec. 
7581.  If  this  demand  is  to  recover  revenue  of  the  state, 
it  comes  within  the  exceptions,  and  the  statute  of  limi- 
tations does  not  apply,     "Revenue"  is  thus  defined   in 
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Webster's  New  International  Dictionary:  "The  annual 
or  periodical  yield  of  taxes,  excise,  customs,  duties, 
rents,  etc.,  which  a  nation,  state  or  municipality  collects 
and  receives  into  the  treasury  for  public  use;  public 
income  of  whatever  kind."  In  State  v.  Eunng,  22  Kan. 
708,  it  is  said  that  the  word  "revenue"  is  "broad  and 
general,  and  includes  all  public  moneys  which  the  state 
collects  and  receives,  from  whatever  source  and  in  what- 
ever manner."  This  definition  is  approved  in  City  of 
Omaha  v.  Hodgskins,  70  Neb.  229.  In  this  case,  when 
this  money  had  been  collected  under  this  statute,  there 
was  a  continuing  duty  on  the  part  of  the  county  to  turn 
the  money  over  to  the  state,  and,  as  this  court  said  in 
City  of  Chadron  v.  Datoes  County,  82  Neb.  614;  "In 
such  a  case,  as  between  the  county  and  city  or  village, 
the  county  does  not  hold  such  collections  in  its  own 
right,  but  the  possession  of  the  one  is  the  possession  of 
the  other."  In  New  Orleans  v.  Fisher,  180  U.  S.  185, 
it  was  said:  "As  the  collections  were  held  in  trust,  the 
statute  of  limitations  constituted  no  defense."  In  any 
view  of  the  case  the  statute  of  limitations  has  no  appli- 
cation here. 

The  statute,  by  requiring  each  county  to  pay  for  the 
board  and  care  of  insane  patients  who  are  domiciled 
in  the  county,  does  not  make  an  appropriation  of  public 
money,  and  is  not  affected  by  the  constitutional  pro- 
visions in  regard  to  appropriations.  When  the  legis- 
lature makes  the  annual  appropriations  for  the  support 
of  the  insane,  it  takes  into  consideration  the  payment 
made  by  the  counties,  and  should  make  appropriation 
only  for  the  probable  deficiency. 

When  the  trustees  from  time  to  time  fix  the  sum  to  be 
paid  per  week  for  the  board  and  care  of  patients,  they 
are  required  to  fix  it  as  the  "sum  actually  paid,"  that 
is,  the  counties  shall  be  charged  the  actual  cost  of  the 
"board  and  care"  of  the  patients  which  the  policy  of  the 
statute  was  to  require  the  counties  to  provide  for.  It 
is   not   necessary   in   this   case   to  determine    what   the 
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remedy  of  the  taxpayer  would  be  if  the  amount  fixed 
was  excessive,  as  no  such  question  is  presented. 

It  was  not  necessary  to  present  this  claim  to  the  board 
of  county  commissioners.  It  is  not  an  action  in  con- 
tract; it  is  not  based  upon  an  account  or  claim  against 
the  county  within  the  meaning  of  section  5638,  Rev.  St. 
1913.  The  money  was  collected  for  and  belonged  to  the 
state,  and  was  wrongfully  withheld  by  the  county.  While 
so  wrongfully  held  the  county  is  properly  chargeable 
with  the  use  of  the  money,  and  should  pay  interest 
thereon,  as  found  by  the  referee.  It  was  not  withheld 
by  the  taxpayers,  but  by  the  county  itself  in  its  cor- 
porate capacity  by  action  of  its  board  of  commissioners. 
The  exceptions  to  the  report  of  the  referee  are  over- 
ruled, the  report  is  confirmed,  and  judgment  entered 
accordingly.  Interest  will  he  added  from  the  date  of  the 
report  of  the  referee  to  the  date  of  this  judgment. 

Judgment  accordingly. 


State  op  Nebraska,  plaintiff,  v.   Gage  County,  de- 
fendant. 

Filed  Januabt  15,  1917.    No.  18901. 

1.  Dadflion  in  Former  Oase.  The  principal  questions  in  this  case  are 
determined  in  the  companion  case.  State  v,  Stanton  County,  ante^ 
p.  747. 

2.  Asylums:  Statutory  Provisions.  The  act  of  1886  (Laws  1885,  ch. 
56)  for  the  construction  of  an  asylum  for  the  insane  at  Norfolk, 
and  the  act  of  1887  (Laws  1887,  ch.  48)  providing  for  an  asylum 
at  Hastings,  were  both  enacted  In  view  of  the  general  act  of  1873 
(Gen.  St.  1873,  ch.  31),  and  it  was  intended  that  all  hospitals  for 
the  insane  of  the  state  should  be  governed  by  the  act  of  1873  so 
far  as  applicable. 

8.   Insane  Persons:    Liability  of  Counties:    Statute.    The  provisions 
of  the  act  of  1873  requiring  counties  to  pay  for  board  and  care  of 
insane  persons  domiciled  therein  governed  the  three  institutions, 
I  when  constructed  so  far  as  applicable. 

100  Neb.— 48 
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Action  to  recover  for  care  of  insane  persons.  Case 
referred,  with  report  that  plaintiff  recover,  and  defendant 
excepts.  Exceptions  overruled^  report  confirmed,  and 
judgment  entered. 

Willis  E.  Reed,  Attorney  General,  and  George  W. 
Ayres,  for  plaintiff. 

T,  J.  Doyle  and  Fred  W.  Messmore,  contra. 

Sedgwick^  J. 

This  case  was  submitted  with  State  v.  Stanton  County, 
ante,  p.  747,  and  in  the  main  involves  the  same  questions 
The  constitutionality  of  the  statute  involved  is  there 
upheld,  and  it  is  determined  that  the  statute  of  limi- 
tations does  not  apply,  that  it  w^as  not  necessary  to  pre- 
sent this  claim  to  the  county  board  for  adjudication, 
and  thait  the  state  is  entitled  to  interest  on  the  money 
withheld  by  the  county. 

A  part  of  the  claim  in  this  case  was  for  patients  cared 
for  in  the  state  hospital  for  the  insane  at  Hastin^i^ 
It  is  contended  that  sections  10094,  10095,  Ann.  St.  1911, 
have  no  application  to  such  patients.  These  sections  are 
a  part  of  the  act  of  1873  (Gen.  St.  1873,  ch.  31),  entitled 
"Insane."  The  title  of  the  act  is :  "An  act  for  the  govern- 
ment of  the  hospital  for  the  insane;  defining  the 'legal 
relations  of  insane  persons,  and  providing  for  their 
care  and  protection."  It  is  a  comprehensive  act  includ- 
ing 60  sections.  The  first  section  provides:  "That  the 
hospital  for  the  insane,  located  at  Lincoln,  in  the  county 
of  Lancaster,  shall  be  known  under  the  name  and  by 
the  title  of  the  'Nebraska  Hospital  for  the  Insane,'  and 
shall  be  under  the  charge  of  three  trustees,  two  of  whom 
shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness." In  1885  an  act  was  passed  entitled  "An  act  to 
establish,  locate,  erect  and  maintain  a  hospital  for  the 
insane  within  the  state  of  Nebraska,  and  appropriate 
the  necessary  funds  therefor."  Laws  1885,  ch.  55.  In 
that  act    (section  3)    it  was  provided  that  regulations 
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should  be  adopted  *4n  r^ard  to  what  patients  or  class  of 
patients  shall  be  admitted  to  and  provided  for  in  the 
respective  hospitals,  or  from  what  portion  of  the  state 
patients,  or  certain  classes  of  patients,  may  be  sent  to 
each  or  either  hospital."  It  was  clearly  the  intention 
of  the  lejfislature  to  make  this  new  hospital  a  part  of 
the  general  provision  for  caring  for  the  insane  of  the 
state.  In  1887  the  legislature  established  an  asylum 
for  the  incurable  insane.  Laws  1887,  ch.  48.  It  con- 
tained no  provisions  for  the  government  of  the  institu- 
tion, nor  regulations  for  the  admission  or  discharge  of 
patients.  All  matters  except  the  construction  of  the 
building  were  referred  to  the  former  acts.  These  three, 
then,  constituted  the  provision  of  the  state  for  the  care 
of  the  insane,  and  they  were  all  governed  by  the  general 
and  comprehensive  act  of  1873  so  far  as  fts  provisions 
were  applicable.  This  contention  of  the  defendant  can- 
not be  sustained. 

A  question  is  raised  as  to  the  condition  of  the  accounts 
of  the  state,  and  the  statement  thereof  by  the  referee. 
It  appears  that,  exceptions  being  made  to  the  first  report 
of  the  referee,  that  report  was  by  him  set  aside  and  a 
new  computation  made  with  a  different  result.  The 
accounts  are  somewhat  complicated,  and  we  cannot  at- 
tempt to  state  here  a  complete  analysis  of  them.  So 
far  as  we  have  observed  as  to  those  matters  specified  in 
the  brief,  the  referee  has  reached  a  right  conclusion. 

The  exceptions  to  the  report  of  the  referee  are  over- 
ruled, the  report  is  approved,  and  judgment  will  be 
entered  accordingly.  Interest  is  to  be  added  from  the 
date  of  the  report. 

Judgment  accordingly. 
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George  B.  Chittenden,  appellant,  v.  Charles  W.  Kib- 
ler, Mayor,  bt  al.,  appellees. 

Filed  January  15,  1917.    No.  19725. 

1.  Statates:  Constitutionality.  Chapter  86,  Laws  1915,  is  not  invalid 
as  a  violation  of  section  4,  art.  Ill  of  the  Constitution. 

2.  Muxiicipal  Corporations:  Stbebt  Pa  vino:  Impbovement  Districts. 
Under  section  4916,  Rev.  St.  1913,  as  amended  by  chapter  86,  Laws 
1915,  relating  to  cities  of  the  first  class  having  5,000  to  25,000  peo- 
ple, the  street  specified  to  be  paved  and  the  property  abutting 
thereon  constitute  the  paving  district.  An  ordinance  specifying  the 
street  or  part  of  street  to  be  paved  sufficiently  describes  the  pro- 
posed paving  district. 

Appeal  from  the  district  court  for  Buffalo  county: 
James  B.  Hanna,  Judge.    Affirmed. 

H.  M.  Sinclair  and  T.  F.  Earner ^  for  appellant. 

Warren  Pratt,  John  P.  Breen  and  W.  W.  Wilson, 
contra. 

WUlis  E.  Reed,  Attorney  General,  and  C.  E.  Abbott, 
amun  curiw. 

Sedgwick,  J. 

This  is  an  application  for  an  injunction  to  restrain  the 
mayor  and  city  council  of  Kearney  from  ordering  the 
paving  of  a  street  on  which  plaintiff  owns  abutting 
property;  it  being  alleged  that  the  act  authorizing  the 
formation  of  the  improvement  district  is  unconstitutional. 
Laws  1915,  ch.  86.  BYom  a  judgment  dismissing  the 
action,  plaintiff  has  appealed. 

Plaintiff  contends  that  the  act  violates  the  following 
constitutional  provision:  '^After  the  expiration  of  tw^enty 
days  of  the  session,  no  bills  nor  joint  resolutions  of 
the  nature  of  bills  shall  be  introduced,  unless  the  gover- 
nor shall  by  sjiecial  message  call  the  attention  of  the  legis- 
lature to  the  necessity  of  passing  a  law  on  the  subject- 
matter  embraced  in  the  message,  and  the  introduction  of 
bills  shall  be  restricted  thereto."   Const.,  art.  Ill,  sec.  4. 
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The  record  shows  that  on  the  5th  day  of  the  session 
of  the  legislature  which  convened  in  1915,  senate  file 
No.  21  was  introduced  under  the  following  title :  "A  bill 
for  an  act  to  amend  section  5110,  Revised  Statutes  of 
Nebraska  for  1913.,  relating  to  paving  streets  and  making 
assessments  therefor,  to  repeal  said  original  section  5110 
and  all  acts  and  parts  of  acts  in  conflict  herewith,  and  to 
provide  for  an  emergency."  On  the  32d  day  of  the  ses- 
sion the  committee  on  municipal  affairs,  to  which  the  bill 
had  been  referred,  recommended  that  it  be  indefinitely 
postponed,  and  the  report  was  adapted.  On  the  33d  day 
the  bill  was  recommitted  to  the  standing  committee  for 
amendment,  and  on  the  35th  day  the  committee  on 
municipal  affairs  recommended  that  the  title  of  the  bill  be 
amended  by  striking  out  "section  5110"  and  inserting 
"section  4916,"  the  body  of  the  bill  also  being  changed. 
The  act  was  subsequently  passed  under  the  following 
title:  "An  act  to  amend  section  4916,  Revised  Statutes 
of  Nebraska  for  1913,  relating  to  paving  streets  and 
making  assessments  therefor,  to  repeal  said  original 
section  4916  and  all  acts  and  parts  of  acts  in  conflict 
herewith,  and  to  provide  for  an  emergency."  Section 
5110  related  to  paving  in  cities  of  the  second  class  and 
villages,  while  section  4916  related  to  paving  in  cities  of 
the  first  class  having  more  than  5,000  and  less  than 
25,000  inhabitants.  Plaintiff  contends  that  the  sub- 
stituted bill  is  a  new  bill  introduced  after  the  20th  day 
of  the  session. 

It  is  not  the  province  of  this  court  to  determine  the 
policy  or  salutary  character  of  legislation.  But  there 
are  constitutional  limitations  upon  the  power  of  the 
legislature  that  must  be  observed,  and  the  unpleasant 
duty  is  at  times  devolved  upon  this  court  to  determine 
that  attempted  legislation  exceeds  those  limitations.  An 
act  of  the  legislature,  however,  will  not  be  held  invalid 
unless  it  plainly  violates  the  fundamental  law  of  the 
state  or  nation. 
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The  original  title  of  the  act  as  introduced  recited  that 
its  purpose  was  to  amend  a  statute  /'relating  to  paving 
streets  and  making  assessments  therefor."  This  title 
seems  to  give  notice  that  it  is  considered  that  paving  in 
general  is  a  subject  of  legislation,  and  that  it  will  be 
so  treated  in  the  consideration  of  the  act.  If  the  title 
had  recited  that  the  proposed  legislation  related  to  pav- 
ing in  cities  of  the  second  class  and  villages,  it  would 
be  a  more  specific  exclusion  of  paving  in  cities  of  a 
higher  class.  There  seems  to  be  little  ground  for  dif- 
ferent proceedings  for  paving  streets  and  making  assess- 
ment therefor  in  tow^ns  of  5^000  inhabitants  from  those 
required  in  towns  of  less  than  5,000.  As  the  act  was 
passed  with  an  emergency  clause,  it  may  be  presumed 
that  paving  has  been  done  in  many  of  the  cities  aflfected 
since  this  act  was  approved,  and  much  confusion  might 
follow  if  this  legislation  is  declared  invalid.  In  State 
V.  Ryan,  92  Neh.  636,  it  was  held:  "Where  a  bill  has 
been  introduced  into  the  legislature  within  the  time 
limited  by  the  Constitution  for  the  introduction  of  bills, 
amendments  which  are  within  the  general  purpose  of  the 
bill  may  be  made  after  that  limit  has  expired."  The  l^s- 
lature  evidently  considered  that  the  recital  in  the  title 
of  the  act  that  it  related  "to  paving  streets  and  making 
assessments  therefor,"  without  limiting  it  to  any  class 
of  towns,  made  that  "the  general  purpose  of  the  bill." 
We  do  not  feel  required  to  hold  that  the  legislature 
was  wrong  in  so  regarding  it. 

The  ordinance  defined  the  proposed  district  as  fol- 
lows: "All  that  part  of  Twenty-fourth  street  commenc- 
ing on  the  west  side  of  Ninth  avenue  running  thence 
west  to  the  tailrace."  It  is  contended  that  this  is  an 
insufficient  description  of  the  district,  and  that  property 
owners  would  be  unable  to  know  whether  or  not  their 
property  lies  within  the  district.  The  statute  for  cities 
of  this  class,  prior  to  the  act  of  1915,  was  section  4916, 
Rev.  St.  1913.  It  was  amended  in  1915  (chapter  86) 
and  contains  the  following  provisions:    "That  unless  a 
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majority  of  the  owners  of  property  abutting  on  said 
district  shall  file  written  objection  to  such  paving,  re- 
paying or  macadamizing,  the  council  shall  forthwith 
proceed  to  construct  such  paving,  repaving  or  macadam- 
ising." This  language  shows  without  uncertainty  that 
the  legislative  intention  was  that  the  street  named  as 
the  district,  together  with  the  property  abutting  thereon, 
might  constitute  the  district,  and  would  do  so  unless 
otherwise  specified  in  the  ordinance.  The  paving  district, 
therefore,  in  this  case  is  that  part  of  Twenty-fourth  street 
specified,   together  with   the  property   abutting  thereon. 

The  judgment  of  the  district  court  is 

Affirmed. 

RosK.  and  Cornish,  JJ.,  dissent. 

Hamer^  J.,  not  sitting. 

Lbtton^  J.,  concurring. 

At  the  argument  of  this  case  the  writer  raised  the 
question  whether  he  was  qualified  to  participate  in  the 
decision  as  to  the  constitutionality  of  the  act  of  1915,  on 
account  of  the  fact  that  he  is  the  owner  of  a  small  piece 
of  property  liable  to  be  assessed  in  paving  proceedings 
pending  in  another  city  of  the  same  class.  Both  parties 
agreed  in  open  court  that,  if  his  vote  became  necessary 
to  a  determination  of  the  case,  the  writer  should  sit. 
One  judge  is  disqualified  under  the  statute  by  reason 
of  his  son  being  of  counsel  in  the  case.  Three  judges 
are  of  the  opinion  that  the  act  is  valid,  while  two  are 
of  the  contrary  opinion.  Since  under  section  2,  art.  VT 
of  the  Constitution,  no  decision  can  be  had  of  the  ques- 
tions presented  without  the  writer  participating,  it  be- 
comes necessary  for  him  to  act. 

The  question  whether  the  amendment  is  germane  to 
'the  subject-matter  of  the  act  is  a  very  close  one,  and  is 
by  no  means  free  from  doubt.  It  is  the  duty  of  courts 
not  to  declare  a  law  unconstitutional  unless  it  is  clearly 
so.  Every  act  comes  before  the  court  with  the  presump- 
tion of  constitutionality,  and  if  there  is  any  doubt  it 
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should  be  resolved  in  favor  of  the  validity  of  the  statute. 

Undue  strictness  and  literalness  of  construction  ought 
not  to  be  resorted  to  in  order  to  defeat  the  will  of  the 
legislature;  and,  where  there  is  a  substantial  doubt  as 
to  whether  the  title  of  an  act  is  sufficiently  broad  to 
include  an  amendment,  the  act  should  not  be  declared 
invalid  for  that  reason  alone. 

Since  the  case  was  first  argued  there  has  been  a  change 
in  the  personnel  of  the  court.  It  has  been  considered 
here  by  seven  judges  other  than  the  writer.  Four  of 
these  believed  the  statute  valid,  and  three  were  of 
opinion  that  the  amendment  was  not  germane.  The 
district  court  held  the  statute  to  be  valid.  In  this  state 
of  the  case  the  doubt  should  be  resolved  in  favor  of 
the  validity  of  the  act.    I  therefore  concur  in  the  opinion. 


Frank  A.  Patterson,  appellant,  v,  John  H.  Morehead 

ET  AL.^  APPELLEES. 
Filed  Jamuabt  15,  1917.    No.  19867. 

1.  Appeal:  Pleading:  Dekubbeb.  When  a  general  demurrer  Is  filed 
to  a  petition,  the  court  wiU  pass  upon  the  sufficiency  of  the  peti- 
tion without  receiving  evidence  by  affidavit  or  otherwise,  and  this 
court  upon  appeal  from  an  order  sustaining  such  demurrer  wiU 
consider  only  the  sufficiency  of  the  petition. 

2.  Injunction:  Pbactice  of  Dentistbt:  Right  to  Sue.  One  who  had 
no  license  to  practice  dentistry,  nor  any  permit  under  section 
2806,  Rev.  St.  1913,  could 'not  maintain  an  action  in  equity  to  en- 
join the  state  board  from  interfering  with  him  in  attempting  to  so 
practice. 

8.  Quere.    Whether  mandamus  will  lie  In  a  proper  case  to  compel 
the  state  board  to  grant  an  application  for  examination  is  not  ^ 
decided. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover,  Judge.    Affirmed. 
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Allen  G.  Fisher  and  William  P.  Rooney,  for  appellant. 

Willis  E.  Reed,  Attorney  General,  Dexter  T.  Barrett 
and  Brogan  &  Raymond,  contra, 

Sedgwick^  J. 

The  plaintiff  began  this  action  in  the  district  court 
for  SheridUn  county  against  these  defendants  as  the 
state  boacd  of  health  and  the  state  board  of  dental 
secretaries,  and  asked  for  an  injunction  restraining  them 
**from  instituting,  in  person^  or  by  agent,  servant,  deputy, 
or  employee,  and  from  proceeding  by  complaint  or  infor- 
mation or  injunction  against  the  plaintiff  in  any  manner 
fbr  any  alleged  violation  of  the  statutes  of  the  state  of 
Nebraska  relative  to  the  exercise  or  practice  of  the 
dental  science,"  and  to  restrain  the  defendants  Pierce 
and  Wallace  "from  exercising  in  relation  to  plaintiff  any 
powers,  duties,  or  functions  of  membership  of  the  board 
of  dental  secretaries  of  the  state  of  Nebraska,"  and  to 
enjoin  the  defendant  Jackman  from  canceling  an  alleged 
"agreement  and  dissolving  the  relation  of  preceptor  to 
the  plaintiff  as  apprentice."  A  temporary  injunction 
was  allowed  substantially  as  prayed  for.  The  defendants 
filed  answers  in  the  case,  and  afterwards  depositions 
were  taken.  Later  on  the  defendants  asked  leave  to  with- 
draw their  answers  and  to  file  a  demurrer.  Leave  was 
granted,  and  a  demurrer  was  filed  on  the  two  grounds 
that  ^^several  causes  of  action  are  improperly  joined," 
and  "the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  The  court  sustained  the 
demurrer  and  dismissed  the  petition,  and  the  plaintiff  has 
appealed. 

The  plaintiff's  brief  does  not  comply  with  rule  12 
(Supreme  Court  Rules,  94  Neb.  p.  XI),  but  he  makes 
four  assignments  of  error.  The  first  assignment  is  that 
the  court  erred  in  considering  an  aflBdavit  filed  by  one 
of  the  defendants  when  the  demurrer  was  presented.  We 
will  not  presume  that  the  court  did  consider  anything 
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but  the  petition  and  the  demurrer  in  passing  upon 
the  same,  and,  if  the  trial  court  did,  this  court  would 
not  be  required  to  consider  such  afSdavits. 

The  second  assignment  is  an  allegation  that  ^'the 
plaintiff  has  acted  in  good  faith,  and  is  entitled  to  con- 
tinue as  apprentice,  under  our  statutes,  until  examined 
and  licensed  to  practice."  The  statute  referred  to  in 
this  assignment  is  section  2809,  Rev.  St  1913.  That 
section  was  repealed  by  the  act  of  1915.  Laws  1915, 
ch.  50,  sec.  11.  The  allegations  of  the  petition  do  not 
show  a  compliance  with  that  statute  which  would  require 
us  to  interfere  with  the  discretion  of  the  state  board. 

The  third  assignment  is:  "The  fact  of  advertising  in 
Minnesota  is  not  such  bad  morals  as  will  deny  license 
upon  due  examination  and  showing  of  qualifications 
in  the  state  of  Nebraska,  his  present  residence."  The 
allegation  of  this  assignment  '  cannot  be  successfully 
controverted,  but  it  does  not  seem  to  throw  any  light 
upon  the  sufficiency  of  this  petition  to  state  a  cause  of 
action. 

The  fourth  assignment  of  error  is:  "The  statutes  of 
1915,  confiding  the  appointment  of  dental  examiners 
or  secretaries  to  the  recommendation  of  the  state  dental 
society,  is  void  and  unconstitutional."  The  matters  in- 
volved in  this  petition  are  all  prior  to  the  act  of  1915. 
We. cannot  find  from  anything  suggested  in  the  hriet  that 
the  sufficiency  of  this  petition  to  state  a  cause  of  action 
depends  in  any  respect  upon  the  constitutionality  of  the 
act  of  1915  referred  to.  The  plaintiff  is  not  entitled  to 
a  license  to  practice  dentistry  in  this  state  without  an 
examination  by  the  proper  board  as  the  statute  requires. 

Whether  the  board  upon  proper  application  could  be  com- 
pelled by  mandamus  to  grant  such  an  examination  is  not 
presented  by  this  record.  The  plaintiff  had  no  temporary 
permit  under  section  2806,  Rev.  St.  1913,  and  these  de- 
fendants could  not  be  enjoined  from  interfering  with  the 
plaintiff  in  attempting  to  practice  dentistry  unless  and 
until  the  plaintiff  had  been  duly  licensed  as  the  statute 
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requires.  We  do  not  find  in  this  somewhat  lengthy 
petition  an  all^ation  that  the  plaintiff  had  been  licensed 
to  practice  dentistry  in  this  state.  This  petition  cannot 
be  construed  as  a  petition  in  mandamus  to  issue  such 
permit  or  to  require  the  proper  authorities  to  grant  the 
petitioner  an  examination  and  to  determine  his  quali- 
fications for  a  license.  The  general  demurrer  to  the  pe- 
tition was  therefore  properly  sustained. 
The  judgment  of  the  district  court  is 

Affirmed. 

Hambr^  J.,  dissenting. 

This  is  apparently  a  controversy  between  dentists. 
The  state  board  of  health  and  the  state  board  of  dental 
secretaries  are  necessarily  connected  with  the  struggle. 
The  applicant  is  a  Dane  who  has  been  in  the  United 
States  many  years,  and  has  been  engaged  in  the  work  of 
dentistry  at  St.  Paul,  Minnesota,  from  which  state  he 
comes  to  Nebraska.  He  has  also  done  dental  work  else- 
where. If  I  understand  his  petition,  he  has  been  for 
more  than  14  years  engaged  in  dental  work.  He  has 
lived  by  his  labor  in  this  capacity.  He  has  a  family 
dependent  upon  him  for  support,  and  he  craves  the 
seemingly  modest  privilege  of  being  an  apprentice  to  one 
Dr.  E.  A.  Jackman,  a  competent  and  licensed  practi- 
tioner of  dentistry  at  Gordon,  Nebraska.  It  is  claimed 
that  there  is  a  rival  dentist  across  the  sitreet  from  Dr, 
Jackman,  and  that  Dr.  Jackman  is  getting  the  benefit 
of  the  labor  of  the  applicant  to  the  great  disadvantage 
of  the  dentist  across  the  street.  We  have  nothing  direct- 
ly to  do  with  the  controversy  between  rival  dentists,  no 
difference  which  side  of  the  street  they  occupy.  The 
applicant  shows  a  certificate  of  one  M.  F.  Andrews, 
"Official  Examiner  for  the  Ohio  State  School  Commission- 
er." This  certificate  certifies  his  admission  to  "The 
Cincinnati  College  of  Dental  Surgery,  Dental  Depart- 
ment, Ohio  University."  There  are  also  some  other 
exhibits,  including  the  photograph  of  the  applicant.     It 
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shows  the  face  of  a  courageous  and  patient  man.  The 
state  board  of  health  and  the  state  board  of  dental 
secretaries  filed  answers  to  the  plaintiff's  petition,  and 
evidence  was  taken  by  leave  of  the  court. 

In  the  answer  of  the  state  board  of  dental  secretaries 
it  is  set  forth  that  a  '^temporary  permit  to  practice 
dentistry"  was  issued  to  the  applicant  on  or  about  April 
14,  1914;  that  this  "permit  granted  to  plaintiff  the 
right  to  practice  dentistry  until  the  next  regular  meet- 
ing of  the  dental  secretaries;"  that  at  said  meeting  the 
applicant  would  be  allowed  to  present  satisfactory  evi- 
dence of  his  eligibility  "for  examination  for  permanent 
license  to  practice  dentistry,  *  *  *  as  required  by 
section  2807,  Rev.  St.  1913."  He  was  ordered  "to  furnish 
surgical  instruments  for  use  in  operative  dentistry."  The 
applicant  seems  to  have  appeared,  but  did  not  produce 
"satisfactory  evidence."  Nothing  is  said  about  whether 
he  produced  the  instruments.  It  is  claimed  in  this 
answer  that  the  applicant's  arrangement  with  Dr.  Jack- 
man  to  become  his  apprentice  was  for  the  purpose  of 
continuing  "his  illegal  practice  of  dentistry"  in  violation 
of  section  2811,  Rev.  St.  1913.  It  is  claimed  by  the 
defendants  that  plaintiff  is  violating  section  2809,  Rev. 
St.  1913,  and  allied  sections.  This  brings  that  section 
up  for  consideration,  although  it  is  now  repealed,  because 
the  applicant  begun  his  efforts  under  it  and  the  other 
sections  of  that  act.  Rev.  St.  1913,  sees.  2795-2820. 
The  act  referred  to  regulates  the  practice  of  dentistry 
in  this  state.  No  one  questions  the  right  of  the  dental 
profession  to  prescribe  reasonable  rules  and  regulations 
concerning  the  practice  of  their  profession. 

While  the  district  court  permitted  the  defendants  to 
withdraw  their  answers  and  to  demur  to  the  petition, 
it  had  before  it  the  evidence  offered,  and  it  seems  to 
have  been  willing  that  the  evidence  taken  should  be 
considered  by  this  court,  and  the  judge  certifies:  "Be  it 
remembered  that  at  the  trial  of  this  cause,  had  before 
the  Honorable  William  H.  Westover,  judge  of  said  court, 
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the  plaintiff  offered  in  evidence  the  papers  herein  set 
out;  and  the  plaintiff  also  offered  to  take  and  file  as 
evidence  herein  the  certain  depositions  which  are  now 
hereunto  attached;  and  it  was  ordered  that  he  might 
take  those  depositions  and  include  them  in  the  proposed 
bill  of  exceptions."  In  the  journal  entry  it  is  said :  "And 
now  the  said  defendants,  excepting  Jackman,  having 
asked  to  withdraw  their  joint  answer  herein  and  file 
demurrer  in  lieu  thereof,  plaintiff  objects  to  granting  such 
permission,  for  the  reason  tiiat  upon  the  issues  joined 
the  defendants  have  taken  depositions  and  the  plaintiff 
has  cross-examined  thereon,  so  that  he  is  entitled  to  a 
trial  on  the  merits  herein;  but  the  court,  having  heard 
the  argument  of  counsel,  and  being  fully  advised  in  the 
premises,  doth  overrule  said  objection,  to  which  plain- 
tiff excepts,  and  said  permission  is  granted,  and  accord- 
ingly the  answer  of  all  defendants  is  withdrawn,  and  the 
defendants,  comprising  the  state  board  of  health  and  the 
state  board  of  dental  secretaries,  and  J.  E.  Woolm,  file 
herein  their  demurrer  to  the  petition  of  plaintiff;  and 
now  the  court,  having  heard  the  argument  of  counsel,  and 
being  fully  advised  in  the  premises,  doth  sustain  said 
demurrer  in  its  entirety."  The  usual  40  days  is  given 
to  settle  the  bill  of  exceptions.  One  hundred  dollars 
was  fixed  as  the  supersedeas  bond. 

The  majority  opinion  in  this  case  is  necessarily  based 
on  section  2809,  Rev.  St.  1913.  That  section  contem- 
plates that  the  apprentice  "desiring  to  enter  upon  the 
practice  of  dentistry  in  the  state  of  Nebraska,  without 
graduating  from  a  reputable  college  in  the  United  States, 
or  producing  satisfactory  evidence  of  having  been  a 
licensed  practitioner  in  some  other  state  for  at  least 
five  years,^must  file  with  the  dental  secretaries  an  affi- 
davit *  *  *  of  his  intention  to  begin  an  apprentice- 
ship with  a  licensed  practitioner  of  this  state."  It  is 
then  said  in  this  section  that  "said  affidavit  must  show 
that  the  affiant  has  regularly  graduated  from  a  high 
school  or  similar  place  of  learning  in  the  United  States." 
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The  objection  to  the  section  is  that  the  applicant  must 
be  a  graduate  of  a  reputable  college  in  the  United  States, 
OP  must  have  been  a  licensed  practitioner  in  some  other 
state  (than  Nebraska)  for  at  least  five  years  (a  very- 
long  time),  OP  he  must  show  that  he  *Tias  regulaply  gpadu- 
ated  fpom  a  high  school  op  similap  place  of  learning 
in  the  United  States."  One  op  the  othep  of  the  above 
things  must  exist  befope  he  can  "begin  an  apppentice- 
dhip."  I  do  not  object  that  the  dentist  shall  be  possessed 
jf  a  fair  amount  of  education  (the  more  the  bettcp), 
but  it  is  hapd  upon  an  apppentice  to  say  that  he  shall 
iiot  stapt  until  he  has  been  educated.  It  ought  to  be 
enough  if  he  comes  out  with  an  education  befope  he 
is  tupned  loose  as  a  dentist.  If  he  wopks  while  he  is 
an  apppentice,  he  does  so  undep  the  dipect  instpuction, 
supepvision  and  direction  of  the  proppietop  op  another 
competent  dentist.  This  ought  to  be  enough.  The  pur- 
pose of  this  section  is  appapently  to  cut  down  the  number 
of  dentists  and  to  prevent  those  who  have  not  received 
their  instpuction  in  the  United  States  fpom  engaging 
to  leapn  the  ppofession  with  a  ppactitioner  in  Nebpaska. 
No  diflfepence  how  competent  the  proposed  apppentice 
in  dentistry  might  be,  he  would  be  excluded  undep  this 
section. 

The  section  is  also  objectionable  because  the  pro- 
posed apprentice  must  have  received  his  education  in  a 
Nebpaska  high  school  op  similap  place  of  learning,  unless 
he  is  a  gpaduate  of  a  peputable  college  in  the  United 
States,  OP  has  been  a  licensed  ppactitionep  in  some  other 
state  (of  the  United  States)  fop  at  least  five  yeaps.  The 
puppose  is  apparently  the  creation  of  an  exclusive  class 
in  which  skilled  workmanship,  pesting  on  its  mepits, 
shall  not  be  entitled  to  any  place.  The  statute  aims 
at  the  cpeation  of  a  monopoly.  Nop  is  it  to  the  intepest  of 
the  people  at  lapge  that  a  ppoposed  apppentice  may  not 
be  a  beginnep  unless  he  can  ppoduce  "satisfactory  evi- 
dence of  having  been  a  licensed  ppactitioner  in  some 
othep  state  fop  at  least  five  yeaps."    I  think  the  section 
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is  clearly  against  public  policy.  Please  to  remember 
that  the  applicant  has  up  to  date  been  beaten  under  this 
section.  This  section  would  deprive  the  whole  people 
of  workmen  in  dentistry  who  may  come  from  other  states 
and  from  other  countries.  It  was  an  un-American 
section.  Canadians  speak  English  very  much  as  we 
speak  it.  They  are  born  in  a  country  very  much  like 
that  in  which  we  live.  Very  many  of  them  come  across 
the  line  and  make  their  homes  with  us.  They  are  found 
in  nearly  all  the  professions  and  in  many  of  the  useful 
occupations.  The  Englishman,  Scotchman  and  Irishman 
come  here  speaking  our  tongue  and  thinking  many  of 
the  thoughts  which  we  think.  They  fight  battles  of  the 
same  sort  which  we  fight — battles  against  ignorance, 
oppression  and  vice.  The  German  is  said  to  be  the 
Englishman's  cousin.  The  Scandanavian  is  related  to 
all  of  us.  All  these  people  readily  assimilate  with  our 
people.  They  ought  not  to  be  barred  out,  or  driven  away 
by  hostile  legislation.  I  do  not  want  the  time  to  come 
when  all  the  learned  professions  and  the  best  occupations 
shall  be  in  the  hands  of  a  privileged  aristocracy  living 
off  of  the  necessities  of  the  American  people.  While 
the  section  named  has  been  repealed  and  most  of  the 
allied  sections  have  been  amended,  the  whole  tendency 
of  the  act  is  yet  to  exclude  good  people  from  becoming 
dentists.     It  is  one  of  the  most  necessary  professions. 

Our  court  in  State  v.  Sperry  &  Hutchinson  Co.,  94  Neb. 
785,  49  L.  R.  A,  n.  s.  1123,  has  announced  a  principle 
which  seems  to  be  inconsistent  with  the  section  referred 
to.  In  that  case  the  question  was  the  right  of  the  Ne- 
braska legislature  to  pass  an  act  prohibiting  the  business 
of  giving  and  redeeming  trading  stamps.  The  act  was  held 
to  be  violative  of  section  1  of  the  Nebraska  Bill  of  Rights, 
and  also  Amendment  XIV  of  the  Constitution  of  the 
United  States.  Section  1  of  the  Nebraska  Bill  of  Rights 
reads:  "All  persons  are  by  nature  free  and  independent, 
and  have  certain  inherent  and  inalienable  rights;  among 
these  are  life,  liberty  and  the  pursuit  of  happiness.     To 
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secure  these  rights,  and  the  protection  of  property,  gov- 
ernments are  instituted  among  people,  deriving  their 
just  powers  from  the  consent  of  the  governed."  Section 
13  of  the  Nebraska  Bill  of  Rights  reads:  ''All  courts 
shall  be  open,  and  every  person,  for  any  injury  done  him 
in  his  lands,  goods,  person,  or  reputation,  shall  have  a 
remedy  by  due  course  of  law  and  justice  administered 
without  denial  or  delay."  That  part  of  article  XIV 
of  Amendments  to  the  Constitution  of  the  United  Statca 
which  seems  applicable  to  the  instant  case,  reads:  ''No 
state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

If  a  dentist  may  not  take  an  apprentice  into  his  office 
with  a  view  to  getting  the  benefit  of  his  labor,  and  with 
a  view  to  instructing  the  apprentice,  then  both  are  denied 
liberty  and  property  without  due  process  of  law.  Nor 
do  they  receive  the  equal  protection  of  the  laws.  A 
similar  question  has  been  before  the  supreme  court  of 
North  Dakota,  in  the  case  of  Malin  v.  La  Moure  County^ 
27  N.  Dak.  140,  50  L.  R.  A.  n.  s.  997.  In  that  case  they 
undertook  to  make  proceedings  in  the  courts  so  expensive 
as  to  be  prohibitive.  By  a  decision  of  the  courts  they  were 
promptly  opened  to  the  public. 

The  applicant  in  this  case  comes  from  Minnesota,  where 
it  is  claimed  by  his  counsel  he  had  earned  a  diploma 
and  was  engaged  in  the  practice  of  dentistry.  He  attacks 
the  constitutionality  of  the  whole  act.  He  charges  that 
it  creates  a  trust  or  monopoly  such  as  is  denounced  in 
subdivision  5,  sec.  4017,  Rev.  St.  1913.  It  is  a  novelty 
to  try  a  case  on  the  merits  and  then  to  withdraw  the 
answers  and  stand  on  a  demurrer. 

It  is  objected  that  the  plaintiff  has  availed  himself  of 
the  remedy  of  injunction.  I  express  no  opinion  about 
this,  but  I  call  attention  to  the  fact  that  section  2816b, 
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of  the  act  of  1915  (Laws  1915,  ch.  50),  amending  and 
repealing  certain  sections  of  the  act  relating  to  the 
practice  of  dentistry,  provides:  "Whenever  any  person 
is  found  violating  any  of  the  provisions  of  this  act,  the 
state  board  of  dental  secretaries,  or  any  citizen,  may 
maintain  an  action  in  equity  in  the  name  of  said  state 
board  of  dental  secretaries  or  said  citizen,  to  perpetually 
enjoin  said  person  from  doing  any  of  the  acts  above 
described."  It  is  suggestive  that,  if  an  injunction  may 
be  used  on  one  side,  it  possibly  might  be  used  on  the 
other  side.  It  would  seem  that  the  act  ought  to  be  still 
further  amended  and  more  objectionable  sections  cut  out. 
If  the  evidence  taken  in  the  district  court  and  certi- 
fied to  us  in  the  bill  of  exceptions  may  properly  be  con- 
sidered here  then  it  would  seem  that  the  applicant  ought 
to  be  admitted  to  practice  dentistry.  He  seems  to  have 
attended  a  dental  school,  to  have  stood  well  in  his  examin- 
ations, and  to  have  done  much  dental  work,  and  is  prob- 
ablv  an  efficient  workman,  but  I  am  not  certain  that  he 
has  ever  had  a  license.  In  any  event  it  appears  to  the 
writer  that  the  district  court  erred  in  failing  to  overrule 
the  demurrers  of  the  defendants  to  plaintiff's  petition. 


Frank  E.  Clark  et  au,  Trustees,  appellees^  v.  Wil- 
liam W.  Birge,  Trustee,  et  al.,  appellants. 

Filed  Febbuart  6,  1917.    No.  19168. 

1.  Mortgages:  Fobeclosube:  Sale.  Where  a  decree  of  foreclosure 
contains  no  direction  to  the  officer  charged  with  its  execution  touch- 
ing the  appraisement  and  sale  of  the  mortgaged  property,  and  the 
property  is  contiguous,  and  was  mortgaged  as  a  single  tract,  its 
appraisal  and  sale  as  such  will  not  be  disturbed,  in  the  absence  of  a 
showing  of  prejudice  to  the  complaining  party. 

2.   :    ' — :    Appraisal:    Review.    "A  finding  of  the  court,  on 

the  objection  that  the  appraisement  of  property  sold  at  Judicial 
sale  is  too  low,  based  on  a  conflict  of  eyldence,  will  not  be  dis- 
turbed or  reviewed,  unless  the  evidence  clearly  shows  that  there 
was  fraud  in  the  appraisement"  Andrews  17.  Lindley,  63  Neb.  692. 
100  Neb.— 49 
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Appeal  from  the  district  court  for  Liu,.^ln  county: 
ELanson  M.  Grimes,  Judge.    Affirmed; 

Wilcox  d  Halligan,  for  appellants. 

Stout y  Rose  &  Wells,  Hoagland  d  Hoagland  and  TF.  H, 
De  France,  contra. 

MORRISSEY,  C.  J. 

The  district  court  for  Lincoln  county  entered  a  decree 
of  foreclosure  and  directed  the  sale  of  the  mortgaged 
premises,  consisting  of  1,124  acres.  The  decree  was 
silent  as  to  whether  the  property  should  be  appraised 
and  sold  in  separate  tracts  or  en  morsse.  It  was  ap- 
praised as  one  tract  for  the  sum  of  |20,000.  Objections 
to  the  appraisal  were  filed  alleging  that  the  lands  were 
fraudulently  appraised  much  below  their  actual  value, 
and  that  the  appraisal  ought  to  have  been  by  government 
subdivisions  of  160  acres  or  less.  The  objections  were 
overruled,  and  the  tract  was  sold  to  the  plaintiffs  for 
130,000,  a  sum  a  little  less  than  the  amount  due  on  the 
decree. 

Defendants  have  appealed  on  substantially  the  same 
grounds  set  out  in  their  objections.  The  lands  are  con- 
tiguous and  were  mortgaged  as  a  single  tract.  The 
record  is  not  specific,  but  we  infer  that  the  property  had 
been  used  as  a  single  tract. 

In  Ijaughlin  v.  Schuyler,  1  Neb.  409,  it  is  held:  "Each 
lot  or  parcel  of  ground  must  be  appraised  and  sold 
separately,  or  the  sale  will  be  set  aside."  But  in  Kane 
V.  Jonascn,  55  Neb.  757,  it  is  pointed  out  that  there 
are  exceptions  to  this  general  rule,  and  the  court  held: 
"Where  a  decree  of  foreclosure  contains  no  direction 
to  the  officer  charged  with  its  execution  touching  the 
appraisement  and  sale  of  the  mortgaged  property,  he  is 
vested  with  a  discretion  in  regard  to  the  matter  which 
will  not  be  disturbed,  in  the  absence  of  a  showing  of 
prejudice  to  the  party  complaining." 
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''Where  lands  constituting  one  body  are  used  as  a 
single  tract,  ordinarily  they  may  for  judicial  sale  be 
appraised  together."  Smith  Bros.  Loan  &  Trust  Co.  v. 
Weiss,  56  Neb.  210. 

In  the  instant  case  no  prejudice  to  defendants  is  shown. 
A  number  of  affidavits  are  filed  setting  out  that  the 
mortgagees  were  the  only  bidders  at  the  sale,  and  that, 
had  the  tract  been  sold  in  parcels,  other  parties  might 
have  bid.  But  defendants  do  not  undertake  to  show 
that  the  entire  property  would  have  brought  more  money 
if  sold  in  parcels  than  it  brought  when  sold  en  masse. 
The  fact  that  the  property  was  mortgaged  as  a  single 
tract  and  kept  and  used  in  that  way  for  a  great  many 
years  may  indicate  that  it  sold  to  better  advantage  as 
a  single  tract  than  if  divided  into  many  parcels. 

As  to  the  assignment  that  the  property  was  appraised 
too  low,  the  sheriff  and  his  appraisers  fixed  the  value 
at  120,000,  but  the  plaintiffs  evidently  realized  that  this 
property  was  all  they  could  get  in  payment  of  their  liens, 
and  bid  |30,000.  Thus  it  will  be  seen  that  defendants 
have  not  been  prejudiced  by  the  appraisal,  unless  the  value 
of  the  property  exceeded  f 45,000.  The  valuation  placed 
on  the  property  varies  all  the  way  from  fl7.50  an  acre 
to  f60.  One  witness  testified  that  he  had  had  a  wide 
experience  in  the  land  and  loan  business  throughout 
central  and  western  Nebraska.  After  giving  a  general 
description  of  the  property,  he  placed  its  value  at  |31,000. 
Another  witness,  who  has  had  several  years  experience 
in  the  real  estate  business  at  North  Platte,  placed  the 
value  at  $35,000.  One  witness  for  defendant  placed  the 
value  as  high  as  $67,440,  but  the  defendant  himself 
placed  it  at  |56,200.  These  estimates  are  irreconcilable, 
but  when  we  take  into  consideration  the  fact  that  more 
than  three  years  have  elapsed  since  the  decree  was 
entered^  and  that  defendants  might  have  redeemed  at 
any  time  by  paying  the  amount  due,  we  are  constrained 
to  believe  that  the  defendant  and  his  witnesses  have  greatly 
overestimated    the    value    of    the    property.      The    trial 
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judge,  who  overruled  the  objections  to  the  appraisement 
and  confirmed  the  sale,  has  resided  at  North  Platte, 
within  7V^  miles  of  this  land,  for  more  than  30  years, 
and  has  served  on  the  district  bench  more  than  21  vears. 
He  must,  in  the  very  nature  of  things,  have  a  general 
knowledge  of  land  values  in  his  county,  and  with  this 
knowledge,  together  with  his  acquaintance  with  the 
appraisers  and  witnesses,  he  overruled  the  objections 
and  confirmed  the  sale. 

When  all  of  the  evidence  on  the  question  of  value 
is  fairly  considered,  it  appears  that  the  objections  to 
the  appraisal  and  confirmation  are  not  well  taken.  The 
judgment  is 

Affirmed. 

Letton  and  Rose^  JJ.,  not  sitting. 


BiBMON  Goemann  v.  State  of  Nebraska. 

Filed  Febbuaby  5,  1917.    No.  19816. 

1.  Criminal  Law:  Tjhal:  Special  Counsel.  It  Is  not  error  for  the 
trial  court,  at  the  request  of  the  county  attorney,  to  appoint  special 
counsel  to  assist  in  the  prosecution  of  a  misdemeanor. 

2.   :  Instruction:    Reasonable  Doubt.     Instruction  set  out  In 

the  opinion  held. tree  from  error.  In  so  far  as  Burnett  v.  State,  86 
Neb.  11,  is  in  conflict  with  this  holding,  It  is  overruled. 

3.  :   Witnesses:   Cross-Examin ation :    Discretion.    "The  scope 

of  the  cross-examination  of  a  witness  rests  largely  in  the  trial 
court,  and  its  ruling  will  be  upheld,  unless  an  abuse  of  discretion 
Is  shown."    Peterson  v.  State,  63  Neb.  251. 

Error    to    the    district    court    for    Wayne    county: 
Andrew  R.  Olbson^  Judge.    Affirmed. 

C.  H.  Hendrickson  and  J.  A.  Singhaus^  for  plaintiff  in 
error. 

WtZ/ts  E.  Reed,  Attorney  General,  and  Charles  8.  Roe, 
contra. 
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MOREISSEY^  C  J. 

Plaintiflf  prosecutes  error  from  a  conviction  on  an 
information  charging  him  with  selling  liquor  without  a 
liceiise.  The  county  attorney  filed  a  request  in  writing 
for  the  appointment  of  A.  R.  Davis,  a  member  of  the 
Wayne  county  bar,  to  assist  in  the  prosecution.  Defend- 
ant filed  objections  alleging  that  Davis  was  employed 
by  private  parties  to  help  conduct  the  prosecution,  that 
he  had  theretofore  been  engaged  in  numerous  cases  against 
the  defendant,  and  that  by  reason  thereof  he  was  prej- 
udiced against  the  defendant,  and  would  not  conduct 
the  prosecution  in  a  fair  and  impartial  manner.  These 
objections  were  supported  by  an  aflSdavit  of  the  defend- 
ant in  which  he  set  out  the  cases  wherein  Mr.  Davis 
had  appeared  as  counsel  against  him.  The  county  at- 
torney filed  a  counter  showing  admitting  that  Davis  had 
appeared  as  counsel  in  the  cases  mentioned,  but  specifi- 
cally denying  all  other  allegations.  The  statute  does 
not  forbid  the  employment  of  counsel  by  private  parties 
to  assist  in  the  prosecution  of  misdemeanor  cases,  but 
in  the  instant  case  it  is  conclusively  shown  that  Mr. 
Davis  was  not  employed  by  private  parties.  The  mere 
fact  that  he  had  appeared  as  counsel  in  other  lawsuits 
in  which  Mr.  Goemann  was  a  party  does  not  raise  a 
presumption  of  personal  malice,  and  the  showing  is 
sufficient  to  justify  the  court  in  finding  that  he  was  a 
proper  and  suitable  party  to  assist  in  the  conduct  of  the 
state's  case.  Furthermore,  an  examination  of  the  entire 
record  fails  to  show  any  improper  conduct  on  his  part. 

The  court  gave  the  jury  the  following  instruction: 
"The  term  'reasonable  doubt'  used  in  these  instructions 
is  a  term  often  used,  probably  pretty  well  understood, 
but  not  easily  defined.  It  does  not  mean  a  mere  possible 
doubt,  because  everything  relating  to  human  affairs 
and  depending  upon  mortal  evidence  is  open  to  some 
possible  or  imaginary  doubt.  It  means  some  actual 
doubt  having  some  reason  for  its  basis. 
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*^A  reasonable  doubt  that  entitles  the  defendant  to  an 
acquittal  is  a  doubt  reasonably  arising  from  all  the 
evidence,  or  the  lack  of  evidence,  or  from  a  conflict 
in  the  evidence,  in  the  case. 

*^The  proof  is  deemed  to  be  beyond  a  reasonable  doubt 
when  the  evidence  ta  sufficient  to  impress  your  reason 
and  understanding  as  ordinarily  prudent  men  and  leave 
your  minds  in  that  condition  that  you  can  say  you  feel 
an  abiding  conviction  to  a  moral  certainty  of  the  truth  of 
the  charge  made  against  this  defendant." 

The  giving  of  this  instruction  is  assigned  as  error.  We 
fully  agree  with  the  trial  judge  that  "the  term  'reason- 
able doubt' "  is  "pretty  well  undersrtood,  but  not  easily 
defined."  This  court  has  often  been  called  upon  to 
pass  on  instructions  undertaking  to  define  the  term.  In 
Cotcan  V.  State,  22  Neb.  519,  525,  an  instruction  which  told 
the  jury  that  a  reasonable  doubt  is  "a  doubt  for  having 
which  the  jury  can  give  a  reason,  based  upon  the  testi- 
mony," was  held  to  be  erroneous.  The  question  was 
again  before  the  court  in  Carr  v.  State,  23  Neb.  749,  and 
the  court  said :  "It  is  error  to  charge  a  jury  that  it  is 
a  doubt  for  the  having  of  which  the  juror  can  give  a 
reason  derived  from  the  testimony."  In  this  opinion 
the  holding  in  Coioan  v.  State  is  adhered  to,  but  it  is 
pointed  out  that  the  instruction  in  that  case  is  not 
wholly  without  support.  It  is  also  said  that  the  clause 
in  the  instruction  requiring  the  reversal  was  one  which 
required  the  jury  to  be  able  to  give  a  reason  for  enter- 
taining the  doubt.  An  instruction  in  Chihls  v.  State, 
34  Neb.  236,  dififers  in  phraseology,  but  the  holdings 
in  Cowan  v.  State  and  Carr  v.  State  were  adhered  to. 
In  Whitney  v.  State,  53  Neb.  287,  the  court  approved  an 
instruction  in  the  following  language:  "You  are  in- 
structed that  a  reasonable  doubt  is  an  actual,  substantial 
doubt  arising  from  the  evidence,  or  want  of  evidence, 
in  the  case.  That  by  reasonable  doubt  is  not  meant  that 
the  accused  may  possibly  be  innocent  of  the  crime  charged 
against   him,   but   it   means   some   actual    doubt   having 
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some  reason  for  its  basis.  A  reasonable  doubt  that  en- 
titles to  an  acquittal  is  a  doubt  reasonably  arising  from 
all  the  evidence,  or  want  of  evidence,  in  this  case.  The 
proof  is  deemed  to  be  beyond  a  reasonable  doubt  when 
the  evidence  is  sufficient  to  impress  the  reason  and 
understanding  of  ordinarily  prudent  men  with  a  conviction 
on  which  they  would  act  in  the  most  important  concerns 
or  affairs  of  life." 

Some  confusion  has  arisen  owing  to  the  decision  in 
Burnett  v.  State,  86  Neb.  11.  But  this  court  has  fre- 
quently refused  to  reverse  a  judgment  of  the  district 
court  solely  on  account  of  an  instruction  worded  as  in 
the  case  at  bar.  In  so  far  as  Burnett  v.  State  is  in 
conflict  with  this  holding  it  is  overruled. 

There  are  a  number  of  other  assignments  directed 
against  the  rulings  of  the  court  on  the  cross-examination 
of  witnesses  for  the  state.  Fred  Lerner  was  called  as 
a  witness,  and  testified  that  upon  the  date  charged  in 
the  information  he  purchased  a  pint  of  whiskey  from 
the  defendant.  On  cross-examination  defendant's  coun- 
sel asked  him  if  he  had  not  been  arrested  on  a  criminal 
charge  the  year  before.  Objection  to  this  question  was 
sustained,  whereupon  defendant's  counsel  made  the  fol- 
lowing offer:  "We  offer  to  prove  by  the  witness  that 
he  was  arrested  on  a  criminal  charge  in  county  court  of 
Wayne  county,  Nebraska,  during  the  year  1915,  and  was 
tried  for  the  same  offense  before  the  county  judge  of 
Wayne  county,  Nebraska."  Objection  was  sustained 
to  this  offer.  It  is  argued  that  the  evidence  was  offered 
for  the  purpose  of  testing  the  credibility  of  the  witness. 
The  offer  does  not  undertake  to  show  that  the  witness 
was  convicted.  An  arrest  and  trial  without  a  conviction 
could  not  discredit  him  before  the  jury  or  affect  his 
credibility.  Arthur  O'Connell,  another  witness  for  the 
state,  testified  that  he,  together  with  the  witness  Lerner, 
and  two  others,  drove  to  defendant's  livery  stable  in  an 
automobile;  that  Lerner  went  into  the  barn,  but  soon 
returned,  and  had  with  him  a  pint  of  whiskey,  that  he 
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oflFered*  witness  a  drink  from  the  bottle,  which  witness 
refused.  On  cross-examination  defendant's  counsel 
undertook  to  show  that  Lerner  at  other  times  and  places 
had  offered  O'Connell  whiskey,  and  that  Lerner  kept 
whiskey  in  Goemann's  livery  barn.  To  these  questions 
objection  was  made  and  the  evidence  excluded. 

The  scope  of  the  cross-examination  of  a  witness  rests 
largely  within  the  discretion  of  the  trial  court.'  Ordi- 
narily it  is  better  to  permit  considerable  latitude.  But 
the  matters  sought  to  be  elicited  on  cross-examination 
were  outside  the  scope  of  the  witness'  testimony  in  chief, 
and  if  proper  and  material  in  behalf  of  defendant  they 
might  have  been  shown  in  defendant's  case  in  chief. 

There  is  a  further  assignment  that  the  court  excluded 
evidence  calculated  to  impeach  the  witness  lierner.  This 
impeachment  was  directed  to  an  immaterial  matter  that 
was  drawn  oiat  on  his  cross-examination,  and  the  evidence 
was  properly  excluded. 

"The  cross-examination  of  a  witness  should  be  re- 
stricted to  the  facts  and  circumstances  drawn  out  on 
his  direct  examination.  If  it  is  desired  to  examine  the 
witness  upon  other  matters,  the  party  desiring  such 
examination  must  make  the  witness  his  own,  and  call 
him  as  such."    Davis  v.  tfeligh,  7  Neb.  84. 

Finally,  it  is  insisted  that  the  evidence  does  not  sus- 
tain the  verdict.  We  have  read  the  entire  record,  but 
it  would  serve  no  useful  purpose  to  set  out  the  evidence 
at  length.  The  story  told  by  the  state's  witnesses  is 
sufficient  to  sustain  the  verdict,  if  true.  It  was  denied 
by  defendant,  and  he  was  corroborated  in  the  main  by 
another  witness.  All  of  these  witnesses  were  residents 
of  Wayne  county.  They  were  probably  personally  known 
to  most  of  the  jury.  The  jury  heard  them  testify  and  saw 
fit  to  believe  the  witnesses  for  the  state.  The  evidence 
would  sustain  a  verdict  either  way.  We  cannot  set  our 
judgment  up  against  that  of  the  jury,  and  the  judgment  is 

Affirmed. 
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Hamer^  J.,  dissenting. 

I  am  not  quite  able  to  agree  with  the  majority  opinion. 
The  information  charges  that  on  or  about  the  18th  day 
of  September,  1915,  in.  the  city  of  Wayne,  county  of 
Wayne,  and  state  of  Nebraska,  one  Siemon  Goemann 
unlawfully  and  feloniously  sold  to  one  Fred.  Lerner  one 
pint  of  whiskey,  and  that  at  the  time  he  sold  the  same 
he  did  not  have  a  license  to  sell  intoxicating  liquors 
in  said  city  or  county.  The  same  charge  is  made  against 
Goemann  for  selling  whiskey  to  Lerner  on  the  26th  of 
September.  "Bootlegging'' — that  is,  the  selling  of  in- 
toxicating liquor  without  license — is  generaly  regarded 
with  much  disfavor  and  as  deserving  of  certain  punish- 
ment. The  plaintiff  in  error,  Goemann,  hereafter  called 
the  defendant,  was  fined  $250  for  selling  the  pint  of 
whiskey  mentioned  in  the  first  count.  He  was  acquitted 
on  the  second  charge.  An  offender  charged  with  "boot- 
legging" is,  in  the  eyes  of  the  law,  entitled  to  a  fair  trial. 
He  should  b6  tried  just  as  fairly  as  if  charged  with  a 
more  serious  infraction  of  the  law.  The  rules  of  evidence 
are  just  the  same  as  applied  to  all  alleged  violators  of 
the  law.  It  is  not  enough  that  the  evidence  is  sufficient 
to  raise  a  suspicion  to  the  effect  that  the  defendant  is 
guilty.  To  justify  a  verdict  of  guilty  the  evidence  should 
be  strong  enough  to  convince  the  reason  of  an  impartial 
juror,  after  a  consideration  of  all  the  facts  and  circum- 
stances pertaining  to  the  case,  and  regardless  of  conse- 
quences. If  the  evidence  fails  to  establish  the  guilt  of 
the  accused  beyond  a  reasonable  doubt,  then  he  should 
be  acquitted.  Certain  witnesses  testified  that  the  defend- 
ant was  in  sight,  and  that  he  did  not  go  to  the  back  of 
the  barn,  where  Lerner  says  the  transaction  took  place. 
It  was  for  the  jury  to  say  whether  they  believed  Lerner, 
or  whether  they  believed  the  witnesses  who  testified  for 
the  defendant.  All  that  the  defendant  is  entitled  to  is  a 
fair  trial,  and,  if  the  evidence  justifies  his  conviction, 
then  he  must  pay  the  penalty. 
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If  an  improper  instruction  was  given  which  was  prej- 
udicial to  the  defendant,  then  he  is  entitled  to  a  new 
trial.  In  the  instant  case  the  court  has  taken  the  oc- 
casion to  justify  an  instruction  that  seems  to  be  vicious 
in  the  extreme.  The  objectionable  instruction,  as  it 
appears  in  'the  majority  opinion,  is  divided  into  three 
paragraphs,  a  part  of  which  we  will  present  as  we  dis- 
cuss the  instruction.  In  the  first  of  these  paragraphs 
it  is  said:  "It  (a  reasonable  doubt)  does  not  mean  a 
mere  possible  doubt,  because  everything  relating  to 
human  affairs  and  depending  upon  mortal  evidence  is 
open  to  some  possible  or  imaginary  doubt.  It  means 
some  actual  doubt  having  some  reason  for  its  basis." 
This  was  telling  the  jury  that  before  they  could  acquit 
the  accused  they  must  give  "some  reajson"  for  such  ac- 
quittal. So  far  as  this  part  of  this  instruction  is  con- 
cerned, there  might  be  all  sorts  of  doubts  in  the  mind  of 
the  juror  as  to  the  guilt  of  the  accused,  and  reasoning 
the  best  he  might,  and  closely  analyzing  the  evidence,  he 
might  be  uncertain  of  the  guilt  of  the  accused,  but  this 
part  of  the  instruction  compels  the  juror  to  give  a  rea- 
son. He  is  required  to  explain  why  he  dares  to  doubt. 
It  was  never  intended  that  the  juror  should  be  placed 
by  the  court  in  such  a  position  that  he  would  have  to 
explain  what  he  had  done. 

It  is  next  said :  "A  reasonable  doubt  that  entitles  the 
defendant  to  an  acquittal  is  a  doubt  reasonably  arising 
from  all  the  evidence,  or  the  lack  of  evidence,  or  from  a 
conflict  in  the  evidence,  in  the  case.'^ 

The  burden  of  proof  is  upon  the  state,  and,  if  the 
state  fails  to  establish  its  case  by  sufficient  proof,  then 
it  is  the  duty  of  the  jury  to  acquit  the  defendant,  and 
whether  they  can  say  that  the  doubt  which  they  enter- 
tained reasonably  arises  from  the  evidence,  or  the  lack  of 
evidence,  or  from  a  conflict  in  the  evidence,  is  immaterial. 
The  question  is  whether  the  juror  doubts  the  guilt  of  the 
accused.  The  juror  is  oftentimes  a  strong  citizen  with 
the  clearest  sort  of  perception  concerning  those  things 
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with  which  he  is  familiar,  but  to  load  him  up  with  a 
task  like  that  contained  in  the  second  paragraph  of  tliis 
instruction  is  altogether  too  much.  Besides,  it  is  danger- 
ous, and  that  sort  of  a  rule  is  likely  to  result  in  the 
conviction  of  a  good  man  or  a  good  woman.  If  this 
defendant  is  supposed  to  be  a  "bootlegger,"  there  may 
be  a  feeling,  an  unconscious  feeling,  that  he  is  not  en- 
titled to  the  same  protection  that  other  persons  charged 
with  violating  the  law  may  clearly  be  entitled  to.  But 
a  bad  rule  established  in  this  case  is  likely  to  be  used 
against  your  best  citizen  when  he  is  put  on  trial  upon 
the  charge  of  murder,  although  what  he  has  done  was 
done  in  self-defense.  A  bad  rule  once  started  out 
never  loses  its  power  to  do  harm. 

The  instruction  justified  in  the  case  at  bar  is  not  un- 
like an  instruction  given  in  Flege  v.  State,  93  Neb.  610. 
In  that  case  the  defendant  was  charged  with  murder. 
The  obnoxious  instruction  reads:  "And,  if  you  believe 
the  defendant  not  guilty,  and  that  he  did  not  shoot  and 
kill  the  said  Ionise  Flege,  as  allied  in  the  information, 
or  in  the  event  that  the  evidence  introduced  in  the  case 
is  so  evenly  balanced  that  you  cannot  tell  whether  de- 
fendant or  some  other  person  shot  and  killed  the  de- 
ceased, as  alleged,  then  you  should  acquit  the  defendant, 
or  if  you  entertain  any  reasonable  doubt  of  the  guilt  of 
the  accused  of  the  crime  charged  in  the  information, 
then  you  should  give  the  defendant  the  benefit  of  such 
doubt  and  acquit  him." 

Touching  this  instruction,  this  court  said  that  the 
instruction  was  "objectionable  in  several  particulars: 
First,  if  the  jury  believe  the  defendant  not  guilty,  they 
should  acquit;  second,  if  they  believe  he  did  not  shoot 
and  kill  the  deceased,  they  should  acquit  him;  third, 
if  the  evidence  is  evenly  balanced,  they  should  acquit; 
fourth,  if  they  cannot  tell  whether  defendant  or  some 
other  person  committed  the  crime,  they  should  acquit; 
or,  fifth,  if  they  have  any  reasonable  doubt  of  his  guilt, 
they  should  acquit.     We  know  of  no  rule  of  law  that 
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requires  the  jury  to  ^believe  the  defendant  not  guilty,' 
or  that  he  *did  not  shoot  and  kill'  the  decedent  before 
they  could  acquit."  In  the  instant  case  the  jury  are 
treated  by  the  instruction  given  as  if  they  were  trying  to 
shirk  a  duty.  Oftentimes  the  jurors  are  fairly  intelligent, 
and  sometimes  the  learning  which  they  possess  is  super- 
ior to  that  of  the  man  who  assumes  to  instruct  them, 
although  he  may  have  had  more  training  along  a  par- 
ticular line  than  they.  There  is  also  in  the  paragraph 
quoted  the  idea  that  the  defendant  is  guilty.  No  court 
has  any  business  to  say  that,  even  when  the  offense  is  so 
small  as  the  sale  of  a  pint  of  whiskey. 

In  Bartels  v.  State,  91  Neb.  575,  the  defendant  was 
charged  with  stealing  a  lot  of  chickens,  56  of  them,  I  be- 
lieve. The  trial  court  properly  looked  on  this  offense 
with  great  disfavor.  He  therefore  charged  the  jury: 
"The  rule  which  clothes  every  one  accused  of  crime 
with  the  presumption  of  innocence,  and  imposes  upon 
the  state  the  burden  of  establishing  his  guilt  beyond  a 
reasonable  doubt,  is  not  intended  to  aid  any  one  who  is 
in  fact  guilty  to  escape^  but  is  a  humane  provision  of 
the  law  intended,  so  far  as  human  agencies  can,  to  guard 
against  the  danger  of  an  innocent  person  being  unjustly 
punished.  A  doubt,  to  justify  an  acquittal,  must  be 
reasonable,  and  it  must  arise  from  a  candid  and  im- 
partial investigation  of  all  the  evidence  in  the  case ;  and 
unless  it  is  such  that,  were  the  same  kind  of  a  doubt 
interposed  in  the  graver  transactions  of  life,  it  would 
cause  a  reasonable  and  prudent  man  to  hesitate  and 
pause,  it  is  insufficient  to  authorize  a  verdict  of  not 
guilty.  If,  after  considering  all  the  evidence,  you  can 
say  you  have  an  abiding  conviction  of  the  truth  of  the 
charge,  you  are  satisfied  beyond  a  reasonable  doubt." 

In  that  case  Judge  Sedgwick,  delivering  the  opinion  of 
the  court,  said :  "If  we  consider  that  the  witness  Phillips 
was  by  his  own  testimony  an  accomplice  in  guilt,  and 
that  his  evidence  is  wholly  uncorroborated,  it  would  seem 
probable  that  the  jury  by  the  eleventh  instruction  aboye 
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quoted  were  led  to  believe  that  there  must  be  some 
special  circumstances  in  the  case  'to  justify  an  acquittaP 
and  'authorize  a  verdict  of  not  guilty,' "  It  will  be 
noticed  that  the  first  sentence  of  the  instruction  last 
above  quoted  from  treats  the  subject  of  reasonable  doubt 
as  if  made  for  innocent  persons  alone,  and  not  intended 
to  let  the  guilty  escape.  There  is  also  in  it  the  same 
theory  that  the  jury  are  not  at  liberty  to  render  a  ver- 
dict of  acquittal  unless  they  "justify"  themselves. 

In  Burnett  v.  State,  86  Neb.  11,  this  court  seems  to 
have  condemned  the  following  instruction :  "A  reasonable 
doubt,  as  used  in  these  instructions,  to  justify  an  ac- 
quittal, must  be  a  reasonable  one  arising  from  a  candid 
and  impartial  investigation  of  all  of  the  evidence  in 
the  case.  A  doubt  produced  by  an .  undue  sensibility  in 
the  mind  of  any  juror  in  view  of  the  consequences  of 
his  verdict  is  not  a  reasonable  doubt,  and  the  juror  is 
not  allowed  to  create  sources  or  materials  of  doubt  by 
resorting  to  trivial  or  fanciful  suspicions  and  remote 
conjectures  as  to  a  possible  state  of  facts  diflfering  from 
those  established  by  the  evidence.  You  are  not  at  liberty 
to  disbelieve  as  jurors  if,  free  from  all  the  evidence,  you 
believe  as  men.  Your  oath  imposes  on  you  no  obligation 
to  doubt  where  no  doubt  would  exist  if  no  oath  had  been 
administered.  That  by  reasonable  doubt  is  not  meant  that 
the  accused  may  possibly  be  innocent  of  the  crime  charged 
against  him,  but  it  means  some  actual  doubt  having 
some  reason  for  its  basis.  A  reasonable  doubt  that  en- 
titles to  an  acquittal  is  a  doubt  reasonably  arising  from 
all  the  evidence  or  want  of  evidence,  in  this  case.  The 
proof  is  deemed  to  be  beyond  a  reasonable  doubt  when 
the  evidence  is  sufficient  to  impress  the  reason  and  under- 
standing of  ordinarily  prudent  men  with  a  conviction 
on  which  they  would  act  in  the  most  important  concerns 
and  affairs  of  life." 

The  opinion  in  that  case  was  prepared  by  Judge 
Barnes.  There  was  only  one  dissent.  The  judgment 
of  the  court  below  was  reversed.     While  the  instruction 
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in  that  case  is  different  from  the  very  obnoxious  instruc- 
tion in  this  case,  there  is  some  similarity.  The  similar- 
ity is  in  the  language  which  holds  the  jury  up  as  if  it 
were  guilty  and  likely  to  go  TVTong,  and  that  a  court, 
because  it  was  a  court,  had  a  right  to  talk  to  the  jurors 
as  if  it  possessed  the  sum  total  of  human  virtues.  I 
hope  that  the  syllabus  in  this  case,  which  seems  to  justify 
the  use  of  the  instruction  in  the  Burnett  case,  may  be 
overruled  at  once.  We  cannot  aflford  to  use  any  part  of 
the  instruction  used  in  Chicago  to  hang  the  anarchists. 
Spies  V.  People^  122  111.  1.  Although  the  opinion  in 
the  foregoing  case  was  filed  only  30  years  ago,  it  is  as 
much  a  historical  relic  in  several  states  as  the  hanging 
of  innocent  women  at  Salem,  Massachusetts,  on  the 
charge  of  witchcraft.  Of  course,  the  judges  in  the  witch- 
craft  cases  were  no  more  to  blame  than  their  neighbors. 
The  instructions  in  the  Spies  case  were: 

"(12)  The  court  instructs  the  jury,  as  a  matter  ot 
law,  that  in  considering  the  case  the  jury  are  not  to  go 
beyond  the  evidence  to  hunt  up  doubts,  nor  must  they 
entertain  such  doubts  as  are  merely  chimerical  or  con- 
jectural. A  doubt,  to  justify  an  acquittal,  must  be  reason- 
able, and  it  must  arise  from  a  candid  and  impartial 
investigation  of  all  the  evidence  in  the  case;  and  unless 
it  is  such  that,  were  the  same  kind  of  doubt  interposed 
in  the  graver  transactions  of  life,  it  would  cause  a  reason- 
able and  prudent  man  to  hesitate  and  pause,  it  is  insuflS- 
cient  to  authorize  a  verdict  of  not  guilty.  If,  after 
considering  all  the  evidence,  you  can  say  you  have  ar 
abiding  conviction  of  the  truth  of  the  charge,  you  are 
satisfied  beyond  a  reasonable  doubt. 

"(13)  The  court  further  instructs  the  jury,  as  a  mat- 
ter of  law,  that  the  doubt  which  the  juror  is  allowed  to 
retain  in  his  own  mind,  and  under  the  influence  of  which 
he  should  frame  a  verdict  of  not  guilty,  must  always 
be  a  reasonable  one.  A  doubt  produced  by  undue  sensi- 
bility in  the  mind  of  any  juror,  in  view  of  the  conse- 
quences of  his  verdict,  is  not  a  reasonable  doubt,  and  a 
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juror  is  not  allowed  to  create  sources  or  materials  of 
doubt  by  resorting  to  trivial  and  fanciful  suppositions 
and  remote  conjectures  as  to  possible  states  of  fact  dif- 
fering from  that  established  by  the  evidence.  You  are  not 
at  liberty  to  disbelieve  as  jurors,  if,  from  the  evidence, 
you  believe  as  men.  Your  oath  imposes  on  you  no  obli- 
gation to  doubt,  where  no  doubt  would  exist  if  no  oath 
had  been  administered." 

The  foregoing  instructions  were  the  outgrowth  of  a 
state  of  war  in  Chicago,  and  they  were  no  doubt  intended 
and  constructed  to  secure  the  conviction  and  execution 
of  the  anarchists  on  trial.  We  have  no  state  of  war  in 
Nebraska,  and  these  instructions  should  not  be  followed. 

It  is  an  invasion  of  the  province  of  the  jury  in  a  crim- 
inal case  when  the  court  lectures  the  jury  and  gives  it 
to  understand  that  it  must  render  a  verdict  in  a  particu- 
lar way.  The  jurors  are  there  for  the  purpose  of  exer- 
cising their  best  judgment,  and  a  court  has  no  business 
to  attempt  to  crowd  them  out  of  the  exercise  of  their 
I)eculiar  functions.  It  is  also  very  objectionable  when 
the  court  indicates  that  it  has  any  opinion  touching  the 
merits  of  a  criminal  case.  We  all  know  how  ready  the 
jurors  are  to  catch  the  words  of  the  trial  court  and  to 
be  controlled  by  them. 


Feed  Pierson,  appellant,  v.  David  A.  Lawler  et  al., 

APPELLEES. 

Filed  Febbuaby  5»  1917.  Na  19029. 

1.  Aliens:  Right  to  Inhebit.  Under  a  treaty  removing  the  statutory 
disqualification  of  a  nonresident  alien  to  inherit  land  in  Nebraska 
and  providing  that  he  "shall  be  allowed  a  term  of  three  years  in 
which  to  sell  the  same,  this  term  to  be  reasonably  prolonged  if 
circumstances  render  it  necessary/'  the  disqualifying  statute  is 
suspended,  but  if  the  alien  fails  to  sell  the  land  within  the  pre- 
scribed period  the  title  vests  in  those  to  whom  it  would  have  de- 
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Bcended  in  absence  of  a  treaty.    Rev.  St.  1913,  sec.  6273;  31  U.  S. 
St  at  Large,  art.  I,  p.  1939. 

2.  :  .  Under  a  treaty  suspending  the  statute  disquali- 
fying a  nonresident  alien  from  inheriting  land  in  Nebraska  and 
providing  that  he  "shall  be  allowed  a  term  of  three  years  in  which 
to  sell  the  same,  this  term  to  be  reasonably  prolonged  if  clrcum- 
stances  render  it  necessary/'  it  is  a  question  for  the  judiciary 
whether  the  circumstances  were  such  as  to  prolong  the  prescribed 
period.    31  U.  S.  St.  at  Large,  art  I,  p.  1939. 

Appeal  from  the  district  court  for  Keith  county: 
HA.NS0N  M.  Geimes,  Judge.     Affirmed  as  modified. 

J.  O.  Beeler,  for  appellant. 

Hoagland  d  Hoagland,  contra. 

Rose,  J. 

This  is  an  action  to  partition  the  northwest  quarter 
of  section  34,  township  13,  range  35  west,  in  Keith 
county.  The  case  was  presented  to  the  trial  court  on 
controverted  issues  relating  to  title  and  to  the  respective 
shares  of  the  owners.  When  the  land  belonged  to 
Josiah  Weir,  he  died  intestate  September  20,  1901,  leav- 
ing as  his  only  heirs  a  brother,  John  C.  Weir,  and  two 
sisters,  Grace  Beveridge  and  Mary  Young,  the  latter 
being  an  alien  residing  in  Scotland.  Grace  Beveridge 
died  in  September,  1906,  leaving  as  her  only  heirs  nine 
children.  Through  conveyances  from  John  0.  Weir, 
Mary  Young  and  three  Beveridge  heirs,  plaintiff  claims 
an  undivided  seven-ninths  of  the  land.  Defendant,  David 
A.  Lawler,  concedes  that  plaintiff  owns  the  interests 
of  three  Beveridge  heirs,  but,  subject  thereto,  claims 
title  to  the  land  through  foreclosure  of  a  mortgage,  a 
decree  quieting  title,  and  conveyances  from  six  Beveridge 
heirs.  From  a  decree  confirming  in  defendant  David  A. 
Lawler  an  undivided  eight-ninths,  plaintiff  has  appealed. 

At  the  time  of  Josiah  Weir's  death  the  land  was  in- 
cumbered by  a  mortgage.  The  Farm  Land  Company,  as 
holder  of  the  mortgage,  commenced  a  foreclosure  suit 
February  23,  1903,  making  Grace  Beveridge,  Mary  Young 
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and  John  C.  Weir  defendants;  summons  being  served 
upon  the  latter,  but  not  upon  the  other  two.  A  decree 
of  foreclosure  and  an  order  of  sale  followed.  In  the 
publication  of  the  notice  of  sale,  in  the  appraisal,  in  the 
sale,  and  in  the  sheriff's  report  of  the  sale,  the  land 
was  described  as  the  northeast  quarter  instead  of  the 
northwest  quarter.  The  sale  was  confirmed  by  the  dis- 
trict court,  and  the  sheriflF  executed  and  delivered  to  the 
Farm  Land  Company,  as  purchaser,  a  deed  correctly 
describing  the  mortgaged  premises.  In  1908  the  Farm 
Land  Company  commenced  a  suit  to  quiet  its  title  and 
brought  into  court  as  deVndants  John  C.  Weir,  Mary 
Young  and  the  Beveridge  heirs.  John  C.  Weir  employed 
an  attorney  to  make  a  defense  for  all  of  the  defendants. 
After  issues  were  joined  by  the  pleadings  the  trial  court, 
upon  a  stipulation  by  counsel,  entered  a  decree  quieting 
in  the  Farm  Land  Company  title  to  an  undivided  one- 
half  and  in  the  Beveridge  heirs  title  to  an  undivided 
one-half.  The  stipulation  recited  that  Mary  Young  was 
a  subject  of  Great  Britain  residing  in  Scotland,  and  pro- 
vided further:  ^^That  the  said  Mary  Young  was  inca- 
pable of  inheriting  any  interest  in  said  real  estate,  and 
that  the  said  John  C.  Weir  and  the  said  Grace  Beveridge 
each  succeeded  to  an  undivided  one-half  of  said  land.'' 
The  interest  acquired  by  the  Farm  Land  Company  was 
subsequently  sold  to  defendant  David  A.  Lawler,  who 
purchased  also  the  interests  of  six  Beveridge  heirs. 

It  is  contended  that  the  error  in  the  description  of 
the  mortgaged  land  invalidated  the  sheriff's  sale,  that 
the  interest  of  John  C.  W^eir  was  not  foreclosed,  and  that 
plaintiff  acquired  it  by  purchase.  The  determination  of 
the  question  thus  raised  is  not  necessary  to  a  decision, 
since  it  is  conclusively  established  by  the  decree  in  the 
suit  to  quiet  title  that  John  C.  Weir  had  no  interest  in 
the  land.  He  had  been  fully  informed  of  the  action 
his  attorney  would  take  in  entering  into  the  stipulation 
and  he  acquiesced  therein.  It  follows  that  he  is  bound 
by  the  decree,  that  he  did  not  thereafter  have  any  interest 
in  the  land,  and  that  he  conveyed  nothing  to  plaintiff. 

100  Neb.— 50 
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The  principal  question  presented  by  the  appeal  re- 
lates to  the  rights  of  Mary  Young,  from  whom  plaintiflf 
procured  a  quitclaim  deed.  It  is  argued  that,  under  a 
treaty  between  the  United  States  and  Great  Britain, 
she  inherited  one- third  of  the  land  of  her  deceased 
brother,  and  that  the  decree  barring  her  inheritance  in 
the  suit  to  quiet  title  is  void  as  to  her  for  the  reason 
that  it  was  based  on  an  unauthorized  stipulation.  The 
treaty  upon  which  plaintiflf  relies  provided: 

"Where,  on  the  death  of  any  person  holding  real 
property  (or  property  not  personal),  within  the  ter- 
ritories of  one  of  the  contracting  parties,  such  real 
property  would,  by  the  laws  of  the  land,  pass  to  a  citizen 
or  subject  of  the  other,  were  he  not  disqualified  by  the 
laws  of  the  country  where  such  real  property  is  situated, 
such  citizen  or  subject  shall  be  allowed  a  term  of  three 
years  in  which  to  sell  the  same,  this  term  to  be  reasonably 
prolonged  if  circumstances  render  it  necessary,  and  to 
withdraw  the  proceeds  thereof,  without  restraint  or  inter- 
ference, and  exempt  from  any  succession,  probate  or 
administrative  duties  or  charges  other  than  those  w^hich 
may  be  imposed  in  like  cases  upon  the  citizens  or  sub- 
jects of  the  country  from  which  such  proceeds  may  be 
drawn."  31  U.  S.  St.  at  Large,  art.  I,  p.  1939. 

In  the  absence  of  a  treaty,  the  inheritance  of  land  by 
a  nonresident  alien  would  be  defeated  by  a  statute  of 
Nebraska.  Rev.  St.  1913,  sec.  6273.  The  nature  of  the 
interest  acquired  by  a  nonresident  alien  under  the  terms 
of  the  treaty  and  the  descent  of  title  are  subjects  which 
have  been  explained  as  follows : 

"There  is  much  discussion  in  the  cases  as  to  the  nature 
of  the  title  which  nonresident  aliens  held  under  the  terms 
of  this  treaty.  Some  authorities  denominate  it  a  base 
or  qualified  fee,  and  others  as  a  terminable  fee.  The 
terminology  is  not  of  controlling  importance.  That  the 
right  to  sell  carried  with  it  the  ownership  as  a  necessary 
incident  to  the  power  of  sale  is  held  by  all  the  authorities. 
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That  such  ownership  was  something  less  than  a  fee  simple 
absolute  is  also  quite  beyond  discussion.  That  the  re- 
mainder of  such  title  vested  in  the  resident  heirs,  and 
that  such  remainder  drew  the  full  fee-simple  title  into 
such  resident  heirs  upon  failure  of  the  condition  upon 
which  the  nonresident  aliens  took  their  title,  seems  to 
us  clear.  The  authorities  are  quite  uniform,  also,  in 
holding  that,  upon  failure  of  the  condition  imposed 
by  the  treaty,  the  title  of  the  nonresident  alien  would 
fail  by  operation  of  law.  Under  such  circumstances 
the  treaty  furnishes  no  further  impediment  to  the  statute. 
It  ceases,  so  to  speak,  to  suspend  the  statute,  and  the 
full  fee-simple  title  vests  in  the  persons  upon  whom  the 
statute  undertook  to  cast  it  in  the  first  instance.  This 
is  the  net  result  in  all  the  cases,  although  it  may  be 
reached  by  a  different  course  of  reasoning,  and  by  the 
use  of  a  varying  terminology."  Ahrens  v.  Ahrens,  144 
la.  486.   Wunderle  v.  Wunderle,  144  111.  40,  64-67. 

In  this  view  of  the  law,  Mary  Young,  notwithstanding 
the  statute  prohibiting  a  nonresident  alien  from  inherit- 
ing land  in  Nebraska,  acquired  under  the  treaty  the 
right  to  sell  an  undivided  one-third  of  the' land  in  con- 
troversy within  three  years,  ^*this  term  to  be  reasonably 
prolonged  if  circumstances  render  it  necessary."  Did 
she  make  the  sale  within  that  period?  She  attempted  to 
sell  her  interest  in  the  land  May  8,  1912,  more  than 
eleven  years  after  the  death  of  her  brother  Josiah  Weir. 
Plaintiff  argues  that  the  treaty  is  not  self -executing, 
and  that  the  right  of  sale  continues  until  a  time  limit 
is  set  by  the  legislature — a  step  not  taken  by  the  law- 
makers. The  time  for  exercising  the  right,  however,  is 
fixed  by  the  treaty  itself,  and  the  necessity  for  prolonging 
the  period  is  a  question  for  the  judiciary.  Scliai^pf  v. 
Schmidt,  172  111.  255.  Do  the  circumstances  require  a 
finding  that  the  time  should  be  prolonged  more  than 
eight  years  beyond  the  three-year  period  specified  in 
the  treaty?  Plaintiff  insists  that  climatic  and  financial 
conditions  and  clouds  on  the  title  made  the  land  unsalable 
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and  justified  the  delay.  In  the  light  of  the  evidence 
this  position  seems  to  be  untena"ble.  While  there  is 
evidence  tending  to  show  that  the  land  was  unsalable  in 
1903  and  1904,  it  is  not  shown  that  the  same  conditions 
prevailed  from  1905  to  1908  or  that  Mary  Young  attempt- 
ed to  make  a  sale  prior  to  1912.  The  record  of  the  fore- 
closure fails  to  show  service  of  process  upon  Mary  Young, 
the  nonresident  alien.  As  to  her  the  decree  of  foreclosure 
was  void  on  its  face.  Notwithstanding  the  decree  in 
the  suit  to  quiet  title  she  found  a  purchaser.  Circum- 
stances showing  a  necessity  for  prolonging  the  period  a 
sufficient  length  of  time  to  uphold  the  conveyance  from 
Mary  Young  to  plaintiflf  are  not  proved.  She  in  fact 
lost  her  interest  in  the  land  before  the  suit  to  quiet  title 
was  instituted.  It  follows  that  defendant  David  A. 
Lawler  acquired  from  the  Farm  Land  Company  an  un- 
divided three-sixths  and  from  six  Beveridge  heirs  an 
undivided  two-sixths,  making  in  all  an  undivided  five- 
sixths  of  the  land  in  controversy.  An  undivided  one- 
sixth  was  acquired  by  plaintiff  from  three  Beveridge 
heirs.  The  judgment  of  the  district  court  is  modified  to 
confirm  the  shares  in  the  manner  indicated,  and  as  thus 
modified  it  is  affirmed. 

Modified  and  affirmed. 
Letton,  J.,  not  sitting. 


State,  ex  rel.  E.  H.  Lutt  et  al.,  appellees,  v.  Raymond 

Township    et  al.,  appellees; 
Chbis  Johnson,  appellant. 

Filed  February  5,  1917.     No.  19140. 

Highways:  Dedication:  Act  of  Congress.  The  act  of  the  Congress  of 
March  2,  1889,  which  "reserved  public  highways  four  rods  wide 
around  every  section  of  land  allotted,  or  opened  to  settlement," 
in  the  Sioux  Indian  reservation,  amounted  to  a  grant  or  a  dedi- 
cation for  highway  purposes.  25  U.  S.  St.  at  Large,  ch.  406,  sec. 
21,  p.  897. 
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Appeal  from  the  district  court  for  Knox  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

W.  A.  Mestrve,  for  appellant. 

M,  F.  Harrington  and  E,  A.  Houston,  contra. 

BOSE^  J. 

This  is  an  appeal  from  an  order  allowing  a  peremptory 
writ  of  mandamus  commanding  Chris  Johnson,  as  road 
overseer  of  Raymond  township  in  Knox  county,  to  open 
a  public  highway  four  rods  wide  on  a  section  line  in 
what  was  a  part  of  the  Sioux  Indian  reservation  which 
was  allotted  to  Indians  and  opened  to  settlement  by  the 
act  of  Congress  of  March  2,  1889.  25  U.  S.  St.  at  Large, 
ch.  405,  p.  888.  The  act  provides:  "There  shall  be 
reserved  public  highways  four  rods  wide  around  every 
section  of  land  allotted,  or  opened  to  settlement  by  this 
act,  the  section  lines  being  the  center  of  said  highways; 
but  no  deduction  shall  be  made  in  the  amount  to  be 
paid  for  each  quarter-section  of  land  by  reason  of  such 
reservation.  But  if  the  said  highway  shall  be  vacated 
by  any  competent  authority  the  title  to  the  respective 
strips  shall  inure  to  the  then  owner  of  the  tract  of  which 
it  formed  a  part  by  the  original  survey."  25  U.  S.  St. 
at  Large,  ch.  405,  sec.  21,  p.  897. 

Most  of  the  lands  along  the  highway  in  controversy 
are  Indian  allotments,  the  title  to  which  is  being  held 
by  the  United  States  as  trustee  for  the  allottees. 

Respondent  contends  that  the  Congress  did  not  grant 
or  dedicate  land  for  highways  on  Indian  allotments,  and 
that  the  word  "reserved,"  in  the  connection  in  which 
it  is  used  in  the  statute,  means  that  the  United  States 
retained  the  title  to  land  intended  for  highway  purposes. 
The  Congress  "reserved"  a  piece  of  land  "four  rods  wide 
around  every  section  of  land  allotted,  or  opened  to  set- 
tlement." The  word  "reserved"  should  be  construed  in 
connection  with  the  context  and  the  obvious  purpose  of 
the   legislation.     The  object   was  to   permit   Indians   to 
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hold  allotted  lands  in  severalty  and  to  open  the  remainder 
of  the  reservation  to  settlers  under  the  homestead  laws. 
For  these  purposes  highways  were  necessary.  It  was  the 
intention  of  the  lawmakers  to  allow  allotted  lands  and 
homesteads  to  pass  in  due  time  from  the  control  of  the 
Congress  to  private  individuals.  It  was  not  the  inten- 
tion to  retain  a  narrow  piece  of  land  around  each  sec- 
tion. This  is  shown  by  the  act  itself,  which  declares: 
*^But  if  the  said  highway  shall  be  vacated  by  any  com- 
petent authority  the  title  to  the  respective  strips  shall 
inure  to  the  then  owner  of  the  tract  of  which  it  formed 
a  part  by  the  original  survey."  25  U.  S.  St.  at  Large, 
ch.  405,  sec.  21,  p.  897. 

It  is  also  contended  that,  under  a  later  act,  a  high- 
way over  allotted  land  in  an  Indian  reservation  cannot 
be  opened  without  the  consent  of  the  secretary  of  the 
interior,  and  that  his  consent  was  not  procured.'  The 
new  legislation  is  found  in  the  act  of  March  3,  1901, 
and  provides:  "The  secretary  of  the  interior  is  hereby 
authorized  to  grant  permission,  upon  compliance  with 
such  requirements  as  he  may  deem  necessary,  to  the 
proper  state  or  local  authorities  for  the  opening  and 
establishment  of  public  highways,  in  accordance  with  the 
laws  of  the  state  or  territory  in  which  the  lands  are 
situated,  through  any  Indian  reservation  or  through 
any  lands  which  have  been  allotted  in  severalty  to  any 
individual  Indians  under  any  law^s  or  treaties  but  which 
have  not  been  convej-ed  to  the  allottees  with  full  power  of 
alienation.'^    31  U.  S.  St.  at  Large,  ch.  832,  sec.  4,  p.  1084. 

The  enactments  do  not  contain  contradictory  or  in- 
consistent provisions.  The  act  of  1889  contains  a  special 
provision  relating  to  highways  in  the  Sioux  Indian  reser- 
vation. The  act  of  1901  is  a  general  one  and  does  not  in 
direct  terms  or  by  implication  amend  or  repeal  the  for- 
mer law.  Both  may  be  enforced  as  enacted.  Jackson 
V.  WaJihington  County^  34  Neb.  680;  State  v.  Clarke,  98 
Neb.  566. 
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Respondent  contends  further  that  there  has  been  no 
proper  acceptance  of  the  highway.  The  grant  or  dedi- 
cation by  the  Congress  respects  the  public  policy  of 
Nebraska  as  declared  by  an  act  providing  that  "the  sec- 
tion lines  are  hereby  declared  to  be  public  roads  in  each 
county/'  and  that  "the  county  board  may,  whenever  the 
public  good  requires  it,  open  such  roads."  Rev.  St.  1913, 
sec.  2899.  The  county  board  of  Knox  county,  July  16, 
1908,  made  an  order  for  the  establishment  of  the  highway 
in  controversy.  Acceptance  of  the  grant  or  dedication 
is  shown. 

Notice  to  file  claims  for  damages  was  given,  but  no 
claims  were  filed.  The  necessity  of  making  provision 
for  the  payment  of  damages  as  a  condition  of  opening 
the  highway  is  therefore  not  determined. 

The  peremptory  writ  was  properly  allowed. 

Affirmed. 


In  re  Estate  of  Swan  Johnson. 
Anna   Lovisa   Johnson    et   al.,    appellees,   v.    Albert 

Johnson  et  al.,  appellants. 

Filed  Febbuaby  5,  1917.    No.  18741. 

1.  Witnesses:  Cross-examination.  In  a  contest  of  a  will  on  the 
ground  of  undue  InlSuence,  if  a  proponent  of  the  will,  who  is  a  bene- 
ficiary thereunder,  Is  alleged  by  the  contestants  to  have  used  undue 
influence  to  obtain  the  execution  of  a  will  favorable  to  himself, 
and  becomes  a  witness  in  his  own  behalf  and  contradicts  evidence 
of  circumstances  tending  to  prove  undue  Influence  on  his  part,  the 
court  should  allow  a  free  and  complete  cross-examination  of  the 
witness  as  to  his  conduct  toward  the  testator  prior  to  and  in  con- 
nection with  the  making  of  the  will. 

2.  Wills:  Contest:  Undue  Influence:  Evidence.  If  the  proposed  will 
recites  a  reason  for  disinheriting  a  son  who  is  contesting  the  will 
on  the  ground  of  undue  influence  by  those  who  are  beneficiaries 
therein,  it  is  competent,  in  connection  with  other  evidence  tending 
to  show  such  undue  Infiuence,  to  prove  that  no  such  reason  in  fact 
existed. 
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3.  Trial:  Offer  of  Pboof.  When  a  question  is  asked  that  does  not 
"indicate  to  the  trial  court  the  relevancy  of  the  testimony,"  it  Is 
not  error  to  exclude  the  testimony,  unless  the  party  propounding  the 
question  informs  the  trial  court  as  to  the  relevancy  of  the  testimony, 
and  an  offer  of  proof  will  enable  the  trial  court  to  determine 
whether  the  evidence  is  competent.  When  the  condition  of  the 
record  and  the  form  of  the  question  itself  show  that  it  is  relevant 
and  competent,  no  offer  of  proof  is  necessary.  The  many  decisions 
of  this  court  in  regard  to  requiring  an  offer  of  proof  should  be  so 
understood. 

4.  Wills:  Contest.  EJvery  one  is  entitled  to  the  control  of  his  prop- 
erty while  living,  and  by  will  to  direct  its  use  after  his  death. 
The  trial  of  a  proposed  will  is  to  determine  whether  it  is  in  fact 
the  will  of  the  decedent  rather  than  the  will  of  interested  parties 
who  have  procured  its  execution  by  undue  influence. 

5.  :  :  Undue  iNFiiiiENCE:  Evidence.  EiVidence  of  state- 
ments of  the  decedent,  not  made  at  the  time  of  executing  the  will, 
are  generally  held  incompetent  as  substantive  proof  of  undue  in- 
fluence, but  such  statements  are  received  in  evidence  if  they  tend 
to  prove  the  condition  of  mind  of  the  decedent  as  to  his  unbiased 
inclination  in  the  disposition  of  his  property,  and  are  not  other- 
wise objectionable. 

6.   :  :  :  Instructions.    It  is  not  in  all  cases  true 

that  "influence  that  amounts  to  undue  influence  must  be  such  as 
to  compel,  overpower,  and  coerce  one  to  do  something  which  he 
does  not  want  to  do."  Under  the  circumstances  In  this  case  it 
was  error  to  so  Instruct  the  jury. 

7.   :  : :  .     If  undue  influence  is  established 

by  a  preponderance  of  the  evidence,  the  proposed  will  must  be  re- 
jected. An  instruction  which  tells  the  jury  that  unless  they  are 
convinced  thereby  they  cannot  reject  the  will  is  not  accurate, 
and  under  some  circumstances  may  be  prejudicial. 

8.  :  :  Appeal:  Trial  de  Novo.  Upon  appeal  to  the  dis- 
trict court  from  the  judgment  of  the  county  court  admitting  a 
proposed  will  to  probate,  the  district  court  tries  all  questions  de 
novo.  That  court  must  determine  whether  the  proposed  will  has 
been  altered  and  the  consequences  of  such  alteration,  if  any. 

Appeal  from  the  district  court   for  Kearnev  county: 
Harry  S.  Dungan,  Judge.    Reversed, 

Brovm,  Bdxter  &  Van  Dusen,   Lcicis  C.  Paulson  and 
Thomas  F.  Hamer,  for  appellants. 

Hague  &  Anderhcry,  contra. 
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Sedgwick,  J. 

The  proposed  will  of  Swan  Johnson,  deceased,  was 
contested  in  the  county  court  of  Kearney  county  and 
there  admitted  to  probate.  Upon  appeal  to  the  district 
court  for  that  county  the  probate  of  the  will  was  sus- 
tained, and  the  contestants  have  appealed  to  this  court. 

The  deceased  was  a  retired  farmer,  living  at  the  time 
of  his  decease  at  Axtell,  in  Kearney  county,  and  he  died 
about  the  29th  day  of  September,  1912.  He  left  surviv- 
ing him  his  wife,  one  of  the  proponents,  Anna  Lovisa 
and  four  sons,  Edward  H.,  Arthur  G.,  Hardie  L.,  and 
Albert  Johnson,  and  one  daughter  Annie  E.  Jacobson, 
and  two  children  of  a  deceased  son,  and  Charles  F.  John- 
son, a  son  of  the  decedent  by  a  former  wife.  The  decedent 
left  property,  real  and  personal,  of  value  variously  esti- 
mated from  $36,000  to  |50,000.  This  property  consisted 
mainly  of  three  farms  of  160  acres  each,  and  a  house  and 
lot  in  the  town  of  Axtell.  The  proposed  will  devised 
the  three  farms,  one  to  Edward  H.  Johnson,  one  to  Arthur 
G.  Johnson,  and  one  to  Hardie  L.  Johnson.  To  his  wife 
he  gave  the  town  property,  and  a  life  interest  in  the 
three  farms  and  all  of  his  personal  property.  To  his 
his  daughter,  Annie  E.  Jacobson,  and  his  son,  Albert 
Johnson,  he  gave  each  the  sum  of  $3,600,  and  provided 
that  these  bequests  should  be  paid  by  the  devisees  of  the 
land,  and  that  they  should  constitute  a  lien  upon  the  land 
devised  subject  only  to  the  lien  of  the  widow's  life  estate. 
The  principal  grounds  of  contest  were  that  the  deceased 
"was  not  possessed  of  sufficient  mental  capacity  to  make 
a  valid  will,"  and  "was  not  of  sound  mind  and  disposing 
memory,"  and  that  the  execution  of  the  proposed  will 
"was  brought  about  through  undue  influence"  by  his 
wife  and  his  sons,  Edward  H.,  Arthur  G.,  and  Hardie 
L.  Johnson,  and  that  the  deceased  at  the  time  of  exe- 
cuting the  proposed  will  was  laboring  under  delusions 
and  mistakes  in  regard  to  the  value  of  his  property  and 
in  regard  to  "certain  indebtedness  which  he  believed 
to  be  due  from  his  son,  Charles  F.  Johnson,"  with  no  such 
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indebtedness  existing.  It  is  now  contended  that  the 
judgment  of  the  district  court  is  not  supported  by  the 
evidence,  and  that  the  court  erred  in  excluding  evidence 
and  in  restricting  the  cross-examination  of  one  of  the 
proponents  of  the  will. 

At  the  time  of  signing  of  the  proposed  will,  Charles 
P.,  the  decedent's  son  by  his  former  wife,  was  nearly 
50  years  of  age,  and  was  residing  with  his  wife  and 
children  in  Omaha.  The  decedent  was  about  70  years 
of  age,  and  had  been  for  several  months  suffering  with 
a  fatal  disease,  which  caused  him  much  suffering  and 
caused  his  death  a  few  weeks  after  the  signing  of  the 
proposed  will.  The  proponent,  Edward,  was  residing 
on  one  of  the  farms  of  the  decedent,  a  few  miles  from 
the  town  of  Axtell,  where  the  decedent  was  residing, 
and  on  Sunday,  the  day  before  the  proposed  will  was 
signed,  he,  with  the  other  sons  to  whom  the  farms 
were  devised,  were  at  the  home  of  their  father  and  mother, 
and  the  next  morning  Edward  took  the  decedent  to  a 
lawyer's  office,  where  the  will  was  drawn  and  executed. 
There^  is  evidence  that  Charles  and  Edward  were  not  on 
friendly  terms,  and  it  is  the  theory  of  the  contestants 
that  Edward,  with  the  assistance  of  his  mother  and  the 
other  substantial  beneficiaries  under  the  will,  unduly 
influenced  the  decedent  in  executing  the  same.  The 
proposed  will  states  as  the  reason  for  disinheriting 
Charles  that  "I  relinquish  all  right  and  cancel  all  in- 
debtedness from  Charles  F.  Johnson  to  me.  •  ♦  • 
The  indebtedness  due  me  from  Charles  F.  Johnson  con- 
stitutes notes  and  debts  which  I  paid  for  him  about 
twenty-four  years  ago  in  the  principal  sum  of  about 
seven  hundred  dollars  no  part  of  which  he  has  ever 
paid  me."  There  is  evidence  that  when  Chiarles  was  a 
young  man  his  father  assisted  him  to  obtain  title  to 
a  piece  of  land,  and  that  Charles  occupied  the  land 
for  some  time  and  became  indebted,  the  land  being  in- 
cumbered, and  unable  to  finish  paying  for  the  land.  It 
was  thereupon  arranged  between  Charles  and  his  father, 
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at  about  the  time  mentioned  in  the  foregoing  quotations 
from  the  will,  that  Charles  should  convey  title  to  his 
father  and  his  father  pay  the  indebtedness.  This  was 
done,  and  the  decedent  occupied  the  land  for  about  two 
years  and  paid  off  all  the  indebtedness,  and  then  sold 
the  land,  realizing  about  |1,000  more  than  he  had  in- 
vested in  the  land  and  the  indebtedness,  so  that  the  re- 
cital in  the  will  of  the  reason  for  disinheriting  Charles 
was  entirely  contrary  to  the  fact.  No  other  reason  is 
shown,  and  the  evidence  is  that  the  decedent  visited 
Charles  and  his  family  at  Omaha,  and  that  Charles, 
shortly  before  the  death  of  the  decedent,  w^as  at  the 
home  of  the  decedent  for  some  weeks  and  took  care  of 
his  father,  and  that  the  relations  between  them  were 
all  that  could  be  desired  between  father  and  son.  The 
fatal  disease  with  which  the  deceased  was  suflfering 
was  not  of  such  a  nature  as  to  impair  his  mental  facul- 
ties, but  he  had  been  a  vigorous,  active  man,  he  had 
suffered  for  months,  and  fully  realized  that  this  disease 
and  the  suflfering  caused  thereby  would  very  soon  end 
his  life.  EJdward  was  then  about  36  years  of  age,  had 
not  been  living  with  his  father  for  several  years,  but 
saw  him  frequently,  and  it  would  seem  that  their  re- 
lations also  were  pleasant.  The  theory  of  the  contestants 
is  that,  in  this  consultation  of  the  family  with  the  dying 
man  on  Sunday,  the  terms  of  the  proposed  will  were 
arranged  for  him,  and  that  he  yielded  to  the  dictation 
of  his  wife  and  her  children,  who  caused  to  be  repeated 
in  his  will  the  ungrounded  reason  for  disinheriting 
Charles.  It  was  therefore  very  important  to  know  the 
nature  of  that  consultation  and  the  matters  discussed 
and  the  manner  of  discussing  them.  On  the  trial  evi- 
dence had  been  introduced  of  hostilities  on  the  part 
of  Edward  toward  his  half-brother  Charles,  and  tending 
to  show  that  Edward  had  at  times  remonstrated  with 
his  father  against  any  assistance  to  Charles.  Other 
circumstances  appeared  in  the  evidence  that  might  be 
considered  to  indicate  that  Edward  was  much  interested 
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in  preventing  his  father  from  recognizing  Charles  as 
an  object  of  his  bounty.  The  theory  of  the  contestants 
was  that  these  circumstances,  in  connection  with  the 
fact  of  this  family  consultation  so  soon  before  the  pro- 
posed will  was  executed,  and  the  fact  that  Edward  was 
preferred  in  the  proposed  will  tended  to  prove  that 
Edward  had  used  undue  influence  with  his  father.  To 
rebut  this  theory  Edward  was  called  as  a  witness  by 
the  proponents  and  was  asked,  "You  have  heard  the 
testimony  of  Albert  concerning  statements  made  by 
yoq,  or  purporting  to  have  been  made  by  you,  at  your 
father's  home,  upon  various  occasions?"  and  answered, 
"Yes,  sir."  He  was  asked:  "Q.  Did  you  at  any  time  or 
at  any  place  protest  to  your  father  in  reference  to  ex- 
tending credit  to  Albert?  A.  No,  sir.  Q.  Or  to  Charley? 
A.  No,  sir.  *  *  *  Q.  You  heard  Mrs.  Vath's  testi- 
mony, did  you  not?  A.  Yes,  sir.  Q.  State  whether  or 
not  you  stated  that  Albert  and  Charles  were  not  to  have 
anything,  as  testified  to  by  her.  A.  No,  sir;  I  never 
said  so.  Q.  Did  vou  at  anv  time  make  such  a  state- 
ment?  A.  No,  sir.  Q.  You  heard  the  testimony  of  Mrs. 
Albert  Johnson?  A.  Yes,  sir.  Q.  You  heard  her  state 
that  you  have  said  on  several  occasions  that  neither 
Albert  nor  Charles  should  have  anything?  A.  I  never 
said  so.  Q.  Did  you  at  any  time  or  to  any  person  make 
such  statements?  A.  No,  sir."  This  evidence  of  Edward's 
amounts  to  a  denial  that  he  had  used  influence  with  his 
father  in  regard  to  the  disposition  of  his  property.  It 
was  clearly  relied  upon  for  that  purpose,  and  on  the 
cross-examination  he  was  asked,  "Q.  You  are  the  Ed. 
Johnson  who  came  with  your  father  to  Minden  the  day 
this  will  was  drawn?  A.  Yes,  sir.  Q.  What  time  in  the 
day  did  you  get  here?"  This  question  was  objected  to 
as  improper  cross-examination,  the  objection  was  sus- 
tained, and  exception  taken  to  the  ruling.  He, was  then 
questioned,  and  answered,  as  follows:  "Q.  How  fre- 
quently did  you  visit  at  your  father^s  house  during  the 
last  few  months  of  his  life?    A.  Whenever  I  would  go 
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to  town  I  would  go  down  there  and  talk  to  him  a  few 
minutes;  and  we  would  go  to  church  Sundays,  and  go 
there  for  dinner,  and  stay  there  a  little  while  in  the 
afternoon,  and  then  go  home.  Q.  Were  you  there  on 
Sunday,  the  2d  of  July?  A.  Yes,  sir.  Q.  Was  Arthur 
there?  A.  Yes,  sir.  Q.  Was  Hardie  there?  A.  Yes,  sir. 
Q.  Was  Albert  there?  A.  No,  sir.  Q.  Was  Charley 
there?  A.  No,  sir.  Q.  Was  Mrs.  Vath,  the  mother  of 
Emil's  children,  there?  A.  No,  sir.  Q.  Was  your  mother 
there?  A.  Yes,  sir.  Q.  Now,  at  that  time  did  you  make 
an  arrangement  with  your  father  to  come  to  Minden 
the  next  day?"  This  question  was  objected  to  as  im- 
proper cross-examination,  and  the  objection  sustained, 
and  the  ruling  excepted  to.  He  was-  then  asked,  "At 
that  time  was  the  subject  of  the  change  of  the  will 
discussed?"  to  which  a  similar  objection  was  sustained. 
It  is  contended  that  the  contestants  cannot  now  object 
to  this  ruling  because  no  oflfer  of  proof  was  made,  and 
the  following  is  quoted  from  the  decision  of  this  court 
in  Blondel  v.  Bolander^  80  Neb.  531:  "In  order  to  predi- 
cate error  upon  the  rejection  of  testimony,  the  party  com- 
plaining of  its  exclusion  must  have  made  an  offer  of  what 
he  expected  to  prove,  which  would  indicate  to  the  trial 
court  the  relevancy  of  the  testimony,  and,  in  the  absence 
of  such  offer,  the  action  of  the  court  in  -  rejecting  the 
testimony  will  not  be  reviewed."  Many  of  the  rules 
of  evidence  are  necessarily  precise  and  technical.  The 
purpose  of  these  rules  is  to  elicit  the  truth,  and  not  to 
set  traps  for  the  unwary.  When  a  question  is  asked 
that  does  not  "indicate  to  the  trial  court  the  relevancy 
of  the  testimony,"  it  is  not  error  to  exclude  the  testimony, 
unless  the  party  propounding  the  question  informs  the 
trial  court  as  to  the  relevancy  of  the  testimony,  and  an 
offer  of  proof,  that  is,  a  statement  of  the  nature  of 
the  evidence  sought  by  the  question,  will  enable  the 
trial  court  to  determine  whether  the  evidence  is  com- 
I)etent.  This  rule  is  sometimes,  though  rarely,  enforced 
in   cross-examination.     When  the  condition   of  the  rec- 
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ord  and  the  form  of  the  question  itself  shows  that  it 
is  relevant  and  competent,  no  offer  of  proof  is  necessary. 
The  many  decisions  of  this  court  in  regard  to  requiring 
an  offer  of  proof  should  be  so  understood. 

In  Isaac  v.  Halderman,  76  Neb.  823,  it  was  said  by 
Commissioner  Duffie:  "No  right  of  the  citizen  is  more 
valued  than  the  power  to  dispose  of  his  property  by  will. 
No  right  is  more  solemnly  assured  to  him  by  the  law. 
Nor  does  it  depend  in  any  sense  upon  the  judicious 
exercise  of  that  right.  It  rarely  happens  that  a  man 
bequeaths  his  estate  to  the  entire  satisfaction  of  either 
his  family  or  friends.  The  law  wisely  secures  equality 
of  distribution  where  a  man  dies  intestate,  but  the  very 
object  of  a  will  is  to  produce  inequality  and  to  provide  for 
the  wants  of  the  testator's  family,  to  protect  those  who 
are  helpless,  to  reward  those  who  have  been  affectionate, 
and  to  punish  those  who  have  been  disobedient.  •  •  • 
He  is  entitled  to  the  control  of  his  property  while  living, 
and  by  will  to  direct  its  use  after  his  death,  subject  only 
to  such  restrictions  as  are  imposed  by  law."  This,  of 
course,  is  true  if  the  document  presented  is  in  fact  the 
will  of  the  testator.  The  object  of  the  trial  is  to  ascer- 
tain whether  it  is  his  will,  or  is  rather  the  will  of  those 
around  him  who  seek  to  obtain  the  property  for  them- 
selves. 
When  a  man  realizes  that  he  is  stricken  with  a  fatal 
disease,  a  disease  which  causes  excruciating  suffering 
and  must  destroy  his  life  in  a  short  time,  no  matter  how 
strong  a  man  he  may  have  been  in  health,  he  clings 
nervously  to  those  of  his  relatives  who  may  be  around 
him.  They  represent  to  him  all  of  the  earthly  support 
he  has.  If  he  alienates  them,  he  must  face  the  "King 
of  Terrors"  alone  so  far  as  things  of  earth  with  which  he 
is  familiar  are  concerned.  And  he  is  not  always  in  a 
position  to  resist  their  influence.  To  take  advantage  oif 
such  a  situation  to  have  a  brother  unjustly  disinherited 
is  a  fearful  act,  and  yet  it  too  often  happens.  The 
question  then  is  whether  the  result  is  the  will  of  the 
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deceased,  or  the  will  of  those  who  surround  him  when 
the  details  are  arranged.  This  question  frequently 
places  a  difficult  and  embarrassing  duty  upon  courts 
and  juries.  There  can  be  no  doubt  that  the  testimony 
of  Edward,  offered  in  behalf  of  the  proponents,  was 
intended  to  rebut  the  conclusions  indicated  by  the  cir- 
cumstances in  evidence,  that  he  had  assisted  in  so  in- 
fluencing his  father.  There  should  have  been  the  freest 
cross-examination  in  regard  to  the  consultation  on  the 
Sunday  preceding  the  execution  of  the  proposed  will, 
and  the  conduct  of  this  witness  generally  as  indicarting 
whether  he  had  attempted  to  influence  the  father  to 
disinherit  Charles  and  the  children  of  another  son  de- 
ceased. The  trial  court  erred  in  refusing  to  allow  such 
cross-examination. 

Albert  Johnson,  testifying  for  the  contestants,  was 
asked :  "Q.  On  or  about  tbis  time,  Mr.  Johnson,  did  you 
have  any  conversation  with  your  father  concerning  the 
provisions  of  the  will  in  so  far  as  they  related  to  your 
brother  Charley?  A.  Yes,  sir.  Q.  What  was  said  at 
that  conversation?"  This  was  objected  to,  and  the 
objection  sustained.  The  contestants  then  offered  "to 
prove  by  this  witness  that  at  this  conversation  the 
father  stated  to  the  witness  that  he  had  always  wanted 
to  give  Charles  something,  but  that  he  was  no  longer 
his  own  boss,  and  had  been  prevented  by  the  boys  from 
doing  so."  The  objection  was  still  sustained,  and  the 
contestants  excepted  to  the  ruling.  Such  evidence,  it 
is  almost  universally  held,  is  not  competent  as  sub- 
stantive proof  of  undue  influence;  but,  if  the  proponent 
had  declared  *^that  he  had  always  wanted  to  give  Charles 
something,"  evidence  of  that  fact  was  competent  as 
tending  to  show  the  condition  of  his  mind  and  feeling 
toward  Charles,  and  that  part  of  the  evidence  offered 
should  have  been  allowed. 

The  court  also  erred  in  striking  out  evidence  as  to 
the  result  of  taking  over  Charles'  farm  by  his  father. 
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The  court  instructed  the  jury  that  "influence  that 
amounts  to  undue  influence  must  be  such  as  to  compel, 
overpower,  and  coerce  one  to  do  something  which  he 
does  not  want  to  do,"  and  also  that  if  they  "find  from  a 
preponderance  of  the  evidence  that  the  proponents, 
Arthur  G.  Johnson,  Ed.  H.  Johnson,  Hardie  L.  Johnson, 
and  Anna  Lovisa  Johnson,  or  some  of  them,  exercised 
such  influence  over  him  at  the  time  of  signing  the  will 
that  he  was  forced,  coerced,  and  compelled  against  his 
will  and  against  his  judgment,  ♦  *  *  then  and  in 
that  event  said  will  would  be  executed  under  undue 
influence."  This  language  was  substantially  repeated 
in  other  instructions.  Under  some  circumstances,  if 
it  was  contended  that  the  testator  had  been  threatened 
with  bodily  injury  and  through  fear  of  such  physical 
injury  had  been  compelled  to  execute  the  will,  then 
such  language  as  this  might  be  appropriate  in  the  instruc- 
tions to  the  jury.  It  was  decided  by  the  supreme  court 
of  Alabama  that,  where  the  principal  legatee  had  occupied 
a  confidential  relation  to  testator,  the  burden  is  on  him 
to  show  the  absence  of  the  exercise  of  undue  influence. 
Moore  v.  Spier,  80  Ala.  129.  When  a  party  to  be  bene- 
fited by  the  will  has  the  controlling  influence  in  its 
formal  execution,  it  is  considered  by  the  supreme  court 
of  Iowa  to  require  close  scrutiny  and  full  explanation. 
In  re  Will  of  Donnely,  68  la.  126.  The  decedent,  know- 
ing that  he  was  stricken  with  a  fatal  disease  and  that  he 
could  not  live  long,  was  surrounded  by  these  four  or 
flve  persons  who  are  the  beneficiaries  under  this  proposed 
will,  with  whom  he  was  living  and  upon  whom  he  de- 
pended for  support  and  consolation  in  his  last  hours, 
and  under  such  circumstances  it  was  not  necessary  that 
force,  coercion,  and  compulsion  should  be  used  in  order 
to  amount  to  undue  influence. 

It  is  complained  that  the  court  instructed  the  jury 
that,  unless  they  were  convinced  by  a  preponderance 
of  the  evidence  that  there  was  undue  influence,  they 
could  not  reject  the  will  on  that  ground.     There  is  some 
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merit  in  this  complaint  If  there  was  a  preponderance 
of  the  evidence  of  undue  influence,  it  would  be  suflBcient 
to  establish  that  fact,  and  the  language  of  this  instruc- 
tion might  allow  the  jury  to  remain  still  unconvinced, 
although  there  was  such  preponderance  of  evidence. 
When  it  appears  from  other  instructions  given  and  from 
the  manner  of  the  trial  that  the  jury  were  probably 
misled  by  such  an  instruction,  it  will  be  held  to  be  prej- 
udicial. 

It  seems  that  the  county  court  in  admitting  the  pro- 
posed will  to  probate  found  that  it  had  been  altered 
since  its  execution.  This  was  an  appeal  from  that  de- 
cision to  the  district  court,  and  upon  such  appeal  the 
district  court  tries  all  questions  de  novo.  No  question 
as  to  the  alteration  appears  to  have  been  submitted  to 
the  jury,  and  we  are  not  referred  to  evidence  in  the  rec- 
ord upon  which  the  court  acted  in  admitting  the  pro- 
posed will  in  evidence.  This  matter  is  not  made  very 
plain  in  the  briefs,  and  it  is  difficult  to  tell  what  are  the 
contentions  of  the  parties  in  that  regard. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  that  court. 

Reversed. 

Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 


Elizabeth  L.  Kriss,  Administratrix,  appellee,  v.  Union 
Pacific  Railroad  Company,  appellant. 

Filed  February  5,  1917.     No.  19065. 

1.  Appeal:  Argument  of  Counsel:  Failure  to  Object.  The  general 
rule  is  that  counsel  cannot  remain  quiet  and  seemingly  acquiesce 
in  remarks  of  opposing  counsel  In  his  argument  to  the  Jury,  and 
after  verdict  obtain  a  reversal  because  of  matters  not  objected  to 
at  the  time. 

2.  New  Trial:  Argument  of  Counsel:  Failltie  to  Object.  When 
counsel  in  his  argument  to  the  Jury  assumes  that  prior  remarks 
100  Neb.— 61 
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of  opposing  counsel  Justify  and  make  necessary  the  reply  which  he 
is  making  thereto,  opposing  counsel  may  hy  ohjection  take  the 
ruling  and  instructions  of  the  court  thereon.  If  he  makes  no  ob- 
jection and  appears  to  acquiesce  in  the  assumption  of  counsel,  he 
will  not  after  verdict  ordinarily  be  granted  a  new  trial  because 
of  alleged  impropriety  of  his  opponent's  argument 

3.  Stipulations:  Withdrawal.  When  in  the  course  of  a  Jury  trial 
the  parties  agree  upon  two  stipulations,  one  of  which  tends  to  in- 
crease the  amount  of  the  plaintiff's  claim  and  the  other  tends  to 
diminish  it,  neither  party  should  be  allowed,  after  the  cause  has 
been  submitted  to  the;  jury  upon  such  stipulations,  to  withdraw  the 
stipulation  against  his  interest  and  enforce  the  other. 

4.  Trial:  Refusal  of  Instbuctions.  When  the  trial  court  gives  a  gen- 
eral instruction  upon  .a  matter  Involved  in  the  Issues,  and  a  more 
specific  Instruction  is  requested,  such  request  should  fairly  present 
the  matter  as  it  affects  all  parties  to  the  litigation.  If  it  fails 
to  do  so,  to  refuse  the  request  will  not  be  prejudicial  error  re- 
quiring a  reversal,  unless  It  appears  from  the  entire  record  that 
the  jury  probably  misunderstood  the  real  Issue  for  want  of  a  more 
specific  instruction. 

5.  Damages:  Remittitur.  In  an  action  for  damages,  the  burden  is 
upon  the  plaintiff  to  prove  by  a  preponderance  of  the  evidence  each 
element  of  damage  sustained.  If  it  appears  that  the  verdict  in- 
cludes an  item  of  damage  not  so  proved,  a  remittitur  will  be  re- 
quired. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed  on  condition, 

Edson  Rich  and  A.  O,  Ellick,  for  appellant. 

Sullivan^  Rait  d  Thummel,  contra. 

Sedgwick,  J. 

The  plaintiff,  as  administratrix  of  the  estate  of  her 
deceased  husband,  John  J.  Kriss,  brought  this  action 
in  the  district  court  for  Douglas  county  to  recover 
damages  for  the  alleged  negligence  of  the  defendant 
causing  the  death  of  the  decedent.  She  recovered 
118,137.16,  and  the  defendant  has  appealed. 

The  decedent  lost  his  life  in  a  collision  of  two  of  the 
trains  of  the  defendant,  and  the  defendant  submitted 
the  case  to  the  jury,  conceding  its  liability,  and  con- 
testing only  the  amount  of  the  recovery. 
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The  principal  ground  urged  by  the  defendant  for  a 
reversal  is  the  misconduct  of  the  plaintiff's  attorney  in 
his  closing  address  to  the  jury.  The  plaintiff's  attorney, 
among  other  things,  urges  that  his  remarks  complained 
of  were  induced  by  the  prior  remarks  to  the  jury  by  the 
defendant's  attorney.  These  respective  attorneys  are, 
and  long  have  been,  among  the  leading  and  influential 
members  of  the  bar  of  this  state,  and,  from  the  view 
that  we  take  of  this  record,  we  'are  fortunate  in  not 
being  required  to  comment  upon  the  propriety  of  the 
language  complained  of.  The  address  to  the  jury  of  the 
defendant's  attorney  is  not  in  the  record;  but  the  plain- 
tiff's attorney  insists  that  the  character  of  his  address 
suflBciently  indicates  the  conditions  which  he  was  re- 
quired to  meet  as  brought  on  by  the  defendant's  attorney. 
No  objections  were  made  to  the  remarks  complained 
of,  and  no  rulings  of  the  court  were  asked  thereon  by 
the  defendant's  attorney.  Under  ordinary  circumstances, 
the  general  rule  is  that  counsel  cannot  remain  quiet 
and  seemingly  approve  of  what  is  being  done,  or  at 
least  to  acquiesce  in  it,  and  afterwards  obtain  a  reversal 
of  the  case  because  of  matters  not  objected  to  at  the 
time.  The  exception  to  this  rule  in  cases  of  this  kind 
is  well  stated  by  SuClivan,  J.,  in  Chicago,  B.  d  Q.  R.  Co. 
V.  Kellogg,  55  Neb.  748:  ''We  do  not,  however,  wish  to 
be  understood  as  holding  that  a  rebuke  from  the  court,  or 
even  a  complete  retraction  by  the  offending  counsel,  is 
in  all  cases  of  this  kind  a  sovereign  remedy.  If  the  trans- 
gression be  flagrant — if  the  offensive  remark  has  stricken 
deep,  and  is  of  such  a  character  that  neither  rebuke  nor 
retraction  can  entirely  destroy  its  sinister  influence — a 
new  trial  should  be  promptly  awarded,  regardless  of 
the  want  of  an  objection  and  exception."  The  address 
of  plaintiff's  attorney  to  the  jury  is  quoted  at  length  in 
the  record,  and  it  appears  that  he  continually  assumed, 
at  least  in  this  address,  that  the  condition  of  the  record 
and  the  prior  remarks  of  the  defendant's  attorney  justi- 
fied the  language  which  he  was  using.     If  a  seasonable 
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objection  had  been  interposed  to  these  remarks,  this  ques- 
tion of  justification  in  using  them  would  necessarily 
have  been  presented  to  the  court,  and  the  decision  there- 
on of  the  learned  judge  who  tried  this  case  would  have 
carried  great  weight  with  this  court,  and  the  determina- 
tion of  the  trial  court  as  to  the  rights  of  the  respective 
counsel  and  the  propriety  of  the  remarks  complained  of 
would,  without  doubt,  have  been  regarded  and  complied 
with  by  all  counsel  interested  in  the  case.  We  think 
that  without  regard  to  the  general  character  of  these 
remarks,  which  appear  to  have  run  through  the  entire 
address,  the  defendant  is  not  now  in  a  position  to  ask 
for  a  reversal  of  the  judgment  on  these  grounds. 

The  question  whether  the  judgment  is  excessive  re- 
mains to  be  considered.  The  defendant  contends  that  the 
damages  allowed  by  the  jury  were  augmented  by  an 
error  of  the  court  in  an  instruction  to  the  jury.  The  court 
prepared  instruction  No.  11  to  be  given  to  the  jury,  in 
which  he  told  the  jury:  "To  enable  you  to  better  under- 
stand the  method  of  arriving  at  the  present  worth  of  a 
given  sum,  the  court  gives  you  an  illustration  by  way  of 
example:  If  it  was  desired  to  find  what  the  present 
worth  of  flOO  due  in  one  year  on  the  basis  of  money 
being  worth  5^  per  cent,  (the  amotnt  agreed  on  by  the 
parties  for  the  purposes  of  this  case),  you  would  divide 
flOO  by  |1.055,  that  being  the  interest  on  |1  for  one 
year  plus  the  |1.  The  result  of  such  division  would  be 
194.78  plus,  which  is  the  present  value  of  flOO  due  in 
one  year.  If  flOO  is  due  in  two  years,  on  the  basis  of 
5V2  per  cent,  the  present  worth  would  be  found  by  divid- 
ing flOO  by  fl.ll;  the  fl.ll  being  the  interest  for  two 
years  plus  the  |1.  For  the  period  of  three,  or  subsequent 
years,  the  present  worth  may  be  found  by  applying  the 
same  rule.  The  aggregate  of  these  sums  for  the  different 
periods  would  be  the  present  worth."  The  parties 
entered  into  a  stipulation :  "It  is  agreed  that  neither 
party  will  except  to  the  formula  as  a  basis  upon  which 
to  figure  the  present  worth  as  given  by  the  court  in 
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its  instruction  No.  11."  After  the  jury  had  considered 
the  case  for  some  time,  they  sent  to  the  court  an  inquiry 
in  writing:  "Honorable  Judge — Sir:  Please  give  us, 
the  jury  in  this  case,  the  present  value  of  |31,620,  and 
oblige  the  jury.  Ed  Porter,  Foreman.  P.  S.  Life  ex- 
pectancy 31  years  at  $85  per  month.  E.  P."  It  appears 
from  the  request  for  information  submitted  by  the  jury 
that  the  jury  had  already  determined  the  expectancy 
of  the  decedent,  and  the  amount  of  his  contribution  to 
the  support  of  the  widow  and  her  children.  It  was 
when  the  counsel  attempted  to  estimate  the  present 
worth  of  the  sum  indicated  by  the  jury  upon  the  basis  of 
the  court's  instruction  No.  11  that  the  question  arose. 
Thereupon  the  defendant's  counsel  asked  to  withdraw 
from  the  agreement  not  to  except  to  instruction  No. 
11  containing  the  formula,  and  asked  for  time  to  prepare 
a  showing  in  support  of  the  application.  The  court 
denied  "the  right  to  make  any  further  showing  at  this 
time,"  because  the  jury,  after  having  deliberated  for 
some  time,  had  agreed  upon  the  facts  necessary  to  a 
complete  verdict,  and  had  merely  asked  for  instruction 
as  to  the  legal  method  of  calculating  the  amount  of  the 
present  worth.  It  was  also  stipulated  by  the  parties: 
"That  in  figuring  the  present  worth  of  a  given  sum  to 
be  paid  in  annual  instalments  in  the  future  the  jury  may 
base  their  calculations  upon  the  rate  of  5^2  per  cent." 
The  plaintiff's  counsel  contends  that  the  rate  of  interest 
at  5%  per  cent,  is  altogether  too  large,  and  that,  if  the 
stipulation  in  regard  to  the  formula  for  computing  the 
present  worth  was  withdrawn  and  the  correct  rule  for 
such  computation  was  given  to  the  jury,  the  stipulation 
fixing  the  rate  of  interest  at  5V2  per  cent,  ought  also  to 
be  changed.  There  is  evidence  in  the  record  that  these 
two  stipulations  were  both  agreed  upon  during  the 
trial  of  the  ease  and  that  one  is  the  consideration  for 
the  other.  This  evidence,  so  far  as  we  have  observed, 
is  not  denied.  There  is  room  for  a  difference  of  opinion 
as  to  the  rate  of  interest  that  may  be  obtained  upon  in- 
vestments. 
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There  is  evidence  tending  to  show  that  the  rate  of  5%  per 
cent,  is  altogether  too  large.  Because  of  these  two  stipula- 
tions the  plaintiff  neglected  to  produce  evidence  as  to 
the  proper  rate.  It  may  be  that  if  the  correct  rule  of 
computing  the  present  worth  had  been  given  to  the  jury, 
instead  of  the  rule  agreed  upon  as  announced  in  instruc- 
tion No.  11,  and  evidence  had  been  taken  as  to  the  usual 
rate  of  interest  upon  such  investments,  the  result  would 
have  been  substantially  the  same;  that  is,  it  seems  to 
have  been  assumed  by  counsel  that  one  stipulation  would 
offset  the  other,  and  perhaps  they  were  not  far  wrong 
in  so  considering.  At  all  events,  the  court  was  right 
in  refusing  to  allow  one  stipulation  to  be  withdrawn  and 
the  other  to  stand. 

The  defendant  asked  the  court  to  instruct  the  jury 
that  the  ^^children  at  a  certain  age  may  become  self- 
supporting  and  would  not  have  received  any  pecuniary 
benefit  from  the  said  John  J.  Kriss  at  that  time  had 
the  said  John  J.  Kriss  lived,"  and,  that  "you  are  entitled 
to  consider  whether  or  not  the  annual  earning  power  of 
the  said  John  J.  Kriss  near  the  end  of  his  probable 
life  expectancy  would  be  as  great  as  it  was  at  the  time 
of  his  death,  and  as  to  whether  or  not  the  amount  that 
he  would  probably  contribute  to  the  support  of  his  wife 
and  children  would'  have  been  as  great  near  the  end  of 
his  life  expectancy  as  it  was  at  the  time  of  his  death." 
The  instructions  given  by  the  court  were  general  and 
contained  the  following:  "In  considering  this,  it  is 
proper  for  you  to  consider  the  age  of  the  deceased,  and 
the  age  of  his  widow  and  children,  and  from  all  the 
facts  and  circumstances  proved  determine  what  sum  the 
deceased  would  probably  have  contributed  to  the  finan- 
cial benefit  of  his  wife  and  children  during  the  remainder 
of  his  life  had  he  lived."  It  would  have  been  quite 
proper  to  have  informed  the  jury  that  decedent's  earn- 
ings might  have  increased  or  decreased,  and  that  the 
children  might  have  become  more  or  less  dependent 
upon  their  father  as  time  went  on.     But  this  seems  to 
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have  been  made  clear  to  the  jury  during  the  trial,  and  the 
instructions -requested  did  not  so  fully  state  the  proposi- 
tions as  to  make  them  competent  without  further  instruc- 
tions. We  do  not  think  it  is  so  clear  that  the  refusal 
of  this  request  was  prejudicially  erroneous  as  to  re- 
quire a  reversal. 

Decedent  was  earning  fllO  a  month.  The  jury  found 
that  he  would  devote  |85  to  the  support  of  his  family 
and  |25  to  his  own  support.  From  a  computation,  taking 
the  amount  they  allowed  the  widow  as  a  basis,  they  must 
have  found  that  something  over  |50  a  month  would  be 
devoted  to  her  support.  The  evidence  will  not  justify  the 
finding  that  more  would  be  devoted  to  the  support  of  the 
widow  than  to  the  support  of  the  deceased  himself.  If 
we  conclude  that  the  amount  that  would  be  devoted  to 
the  support  of  the  children  is  correctly  found,  then 
|75  a  month  would  be  devoted  to  the  support  of  the 
widow  and  the  decedent,  |37.50  each.  The  amount  found 
in  favor  of  the  widow,  |10,137.16,  is  at  least  25  per  cent, 
too  large. 

If  the  plaintiff  remits  |2,534.29  from  the  judgment  in 
favor  of  Elizabeth  L.  Kriss  within  30  days,  the  judgment 
will  be  affirmed;  otherwise,  the  judgment  will  be  reversed 
and  the  cause  remanded  for  a  new  trial  as  to  the  re- 
covery in  behalf  of  Elizabeth  L.  Kriss.  The  court  will 
allow  either  party  to  withdraw  from  thie  two  stipulations 
stated. 

Judgment  accordingly. 

Hamer,  J.,  dissenting. 

I  am  unable  to  agree  with  the  views  expressed  in 
the  majority  opinion,  and  feel  called  upon  to  register 
an  earnest  dissent. 

I  have  read  eloquence  all  my  life  and  generally  with 
much  admiration.  An  examination  of  the  speech  of 
senior  counsel  for  the  plaintiff  shows  rare  ability. 
Counsel  talks  most  eloquently,  I  might  say  most  seduc- 
tively, of  facts  not  shown  by  the  testimony  in  the  case. 
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The  question  to  be  tried  was  whether  there  was  negli- 
gence upon  the  part  of  defendant's  servants  which  re- 
sulted in  the  death  of  plaintiff's  decedent.  Counsel 
first  said  that  no  corporation  could  have  either  the  virtue 
or  benevolence  that  counsel  for  the  defendant  would 
"want  you  to  think  it  possesses.  I  admire  virtue  wherever 
I  see  it,  and  virtue  is  worthy  of  reward,  but,  gentlemen, 
I  am  not  willing  that  they  should  be  compensated  for 
their  virtue  at  the  expense  of  this  woman  and  her  five 
children."  This  is  followed  bv  the  statement  that  not- 
withstanding  the  fact  that  counsel  were  very  sorry, 
yet,  nevertheless,  "why  did  they  kick  us  down  stairs." 
Again  this  is  followed  by  a  statement  that  in  times  gone 
by  the  value  of  a  human  life  was  liniited  to  the  right  to 
recover  |5,000.  Then  comes  the  statement  that  the  cor- 
porations put  that  law  upon  the  statute  book.  I  have 
not  noticed  any  testimony  of  that  kind  in  the  record. 
Afterwards  comes  the  consideration  of  something  which 
counsel  for  the  plaintiff  say  does  not  permit  a  recovery. 
**These  children  will  miss  their  father,  they  will  miss 
his  friendly  assistance  in  preparing  them  for  life's 
battle.  Who  can  estimate  the  value  of  it?  Money  won't 
measure  it.  All  the  counsel  and  moral  instruction, 
advice  and  help  and  the  encouragement  that  a  good 
father  can  give  to  his  children,  that  is  gone,  gentlemen, 
and  they  can  never  have  it.  We  ask  nothing  for  that 
because  the  law  don't  give  compensation  for  that  loss, 
great  as  it  is;  we  get  nothing  for  that."  Of  course, 
the  purpose  was  to  excite  sympathy  for  the  plaintiff  and 
the  children  by  this  sort  of  a  reference.  Soon  this  is 
followed  bv  a  statement  that  one  of  the  counsel  for  the 
plaintiff  used  to  receive  for  his  services  only  f  1,200  a 
year.  Counsel  estimated  that  five  years  before  this 
trial  the  particular  counsel  had  only  been  receiving  60 
per  cent,  of  what  he  was  then  getting.  The  next  picture 
in  the  panorama  was  of  the  manager  of  the  railway 
company  as  a  brakeman  with  a  brakeman's  salary.  Then 
came  a  picture  of  the  president  of  the  company  when  he 
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was  a  telegraph  operator  and  was  alleged  to  be  earning 
f  75  a  month.  Then  the  jury  were  told  that  the  manager's 
salary  was  |25,000  a  year,  while  the  president  was  draw- 
ing 150,000  a  year.  Then  came  the  picture  of  another  rail- 
road man  alleged  to  have  been  a  brakeman  on  another  rail- 
road, but  who  was  now  claimed  to  be  the  owner  of  untold 
millions.  Examination  of  the  record  and  briefs  will 
show  that  the  rhetoric  and  literature  of  counsel  for 
the  plaintiff  was  seemingly  inexhaustible  on  the  sub- 
jects that  were  fiot  before  the  court,  and  with  which  the 
jury  had  nothing  whatever  to  do. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb.  127, 
counsel  for  Kellogg  in  his  argument  to  the  jury  after 
the  close  of  the  testimony  said,  among  other  things: 
"The  defendant  company  forces  its  parasites  to  swear 
in  its  behalf.  The  employees  of  the  defendant  are  sur- 
rounded by  superintendents  and  assistant  superintend- 
ents, who  hold  them  by  the  neck  and  say  to  them: 
^Oh,  how  easy  I  can  drop  you,  how  easy  I  can  drop  you !' " 
This  court  said :  "That  the  language  is  totally  unwar- 
ranted by  the  record  and  not  within  the  range  of  the 
legitimate  inferences  and  deductions  which  might  be 
drawn  from  the  evidence;  that  it  was  calculated  to 
arouse  the  passions  and  prejudices  of  the  jury,  too  easily 
excited  in  cases  like  this,  and  instead  of  assisting 
them  to  calmly  inquire  as  to  whether  the  plaintiff  below 
had  been  injured  through  the  negligence  of  the  railway 
company,  and,  if  so,  the  extent  of  such  injury  and  what 
amount  of  money  would  compensate  him  therefor,  and 
render  a  verdict  accordingly,  this  language  was  calcu- 
lated to  inspire  the  jury  with  a  desire  to  punish  the 
railway  company  for  the  injury  which  its  negligence 
had  inflicted  upon  the  plaintiff.  That  these  poisonous 
shafts  of  fiery  invective  did  their  work  we  think  is 
manifest  from  the  amount  of  the  |9,000  verdict  which 
the  jury  did  render.  Judgments  have  been  often  assailed 
in  this  court  because  of  the  alleged  misconduct  of  counsel 
for  the  parties  in  whose  favor  the  judgments  were  ren- 
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dered."  A  large  number  of  authorities  are  cited  in 
support  of  this  position.  It  is  then  said:  "These  cases 
establish  that  a  lawyer  charged  with  the  conduct  of  a 
case  is  invested  with  certain  rights  and  charged  with 
certain  duties.  It  is  his  duty  to  use  all  honorable 
means  to  protect  his  client's  interests;  and  in  argument, 
within  the  limits  of  the  evidence  and  the  legitimate 
deductions  and  inferences  to  be  drawn  therefrom,  he 
may  not  be  limited,  but  may  comment  on  the  conduct  and 
credibility  of  witnesses  and  parties  to  the  suit.  On  the 
other  hand,  he  must  act  honorably  and  fairly  with  the 
court,  opposing  counsel,  the  jury,  and  the  parties  to 
the  litigation.  But  he  may  not,  in  his  conduct  of  the 
case  or  in  his  argument  to  the  jury,  go  outside  the  rec- 
ord, the  evidence,  and  the  l^itimate  inferences  de- 
ducible  therefrom,  and  ask  questions,  make  statements 
or  arguments  for  the  purpose  of  misleading  and  prej- 
udicing the  jury;  and  if  he  does  so,  such  misconduct, 
if  properly  preserved  in  the  record  and  assigned  here, 
will  cause  a  reversal  of  the  judgment  procured.'* 

In  that  case  no  relief  was  given  at  the  first  hearing, 
but  there  was  a  rehearing,  and  a  rather  elegant  criticism 
of  the  conduct  of  counsel  for  the  plaintiff  was  placed  in 
55  Neb.  748.  There  this  court  said:  "Had  the  court, 
in  response  to  a  proper  objection,  vigorously  condemned 
the  remarks  of  counsel,  we  think  they  would  have  left 
no  prejudicial  impression  on  the  minds  of  the  jury. 
By  prompt  action  the  defendant's  counsel  might  have 
obtained  an  effective  antidote  for  the  poison  in  Shaffer's 
speech;  but  he  failed  to  act,  and  is,  therefore,  not  in 
an  attitude  to  have  his  complaint  now  considered.  We 
do  not,  however,  wish  to  be  understood  as  holding  that 
a  rebuke  from  the  court,  or  even  a  complete  retraction 
by  the  offending  counsel,  is  in  all  cases  of  this  kind  a 
sovereign  remedy.  If  the  transgression  be  flagrant — 
if  the  offensive  remark  has  stricken  deep,  and  is  of 
such  a  character  that  neither  rebuke  nor  retraction 
can  entirely  destroy  its  sinister  influence — a  new  trial 
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should  be  promptly  awarded,  regardless  of  the  want  of 
an  objection  and  exception."  The  true  rule  could  not 
possibly  be  more  aptly  expressed  than  in  the  language 
aboye  quoted.  It  is  certainly  true  that,  when  counsel 
winces  and  dodges  under  the  blows  of  his  adversary,  the 
jury  takes  sides,  and  they  are  not  for  the  man  who  runs 
away  or  who  claims  protection.  The  people  like  a 
fighter  and  they  despise  a  coward.  If  the  counsel  who 
is  attacked  calls  on  the  court  for  help,  then  the  jury 
are  likely  to  say,  "Well,  he  knew  where  the  shoe  pinched, 
didn't  he?"  or,  "He  got  it  in  the  neck  and  hollered, 
'Ouch',"  or,  "He  knew  when  he  was  licked."  The 
number  of  expressions  that  might  be  used  by  the  jury 
under  these  circumstances  is  simply  unlimited.  The 
only  adequate  remedy  is  to  give  counsel  on  the  other 
side  "hot  stuflf."  When  it  is  apparent  that  the  verdict 
rendered  by  the  jury  is  wrong,  then  it  becomes  the  duty 
of  a  reviewing  court  to  give  a  new  trial  or  to  cut  down 
the  judgment  to  reasonable  limits.  That  is  what  was 
done  in  the  case  last  cited.  This  court  apparently  did 
not  like  to  establish  a  rule  that  it  would  in  such  case 
set  aside  the  verdict  and  grant  a  new  trial,  but  it 
reversed  the  judgment  unless  the  plaintiff  would  re- 
mit f  2,500.  The  court  said :  "In  view  of  the  condition 
of  the  record,  we  are  not  warranted  in  reversing  the 
judgment  on  account  of  misconduct  of  counsel;  but  we 
have  concluded,  after  a  through  consideration  of  the 
evidence,  that  the  damages  are  excessive,  and  must  have 
been  assessed  while  the  jury  were  yet  under  the  sway 
of  counsel's  superheated  eloquence."  The  particular 
member  of  this  court  who  wrote  the  language  quoted 
knew  what  he  was  about,  and  this  court  seems  to  have 
fully  indorsed  what  he  did,  because  there  is  no  dissent. 
In  Ashland  Land  &  Live  Stock  Co,  v.  May,  51  Neb. 
474,  counsel  for  the  plaintiff  said  to  defendant's  counsel: 
"He  (referring  to  defendant's  witness  then  on  the  stand) 
has  been  to  you;  of  course,  you  fixed  him;  you  have  to 
depend  upon  fixing  witnesses."    The  trial  judge  appears 
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in  that  case,  as  stated  in  the  opinion,  to  have  some  of 
the  time  sustained  the  objections  of  counsel  for  the  de- 
fendant, but  at  other  times  he  failed  to  make  any  ruling, 
nor  did  he  rebuke  counsel  for  the  plaintiff.  This  court 
reversed  the  judgment  of  the  district  court  and  said: 
"The  misconduct  of  counsel  for  the  prevailing  party 
in  this  case  could  not  have  been  otherwise  than  prej- 
udicial to  the  defendant,  especially  in  view  of  the 
conflicting  character  of  the  evidence." 

In  Stratton  v.  Nye,  45  Neb.  619,  counsel  for  the  de- 
fendant in  his  opening  statement,  to  the  jury  said: 
^W.  A.  Nye  in  1889  was  the  owner  of  one-half  interest 
in  a  corn  sheller,  in  connection  with  Robert  Gilchrist; 
that  some  time  in  July  of  that  year  he  sold  that  half 
interest  to  Mr.  Gilchrist,  and  after  this  he  came  to 
town  and  mortgaged  the  same  half  interest  which  he  had 
sold  to  Mr.  Gilchrist."  In  that  case  Chief  Justice 
NoRVAL  delivered  the  opinion  of  this  court.  He  said  in 
the  opinion:  "In  such  opening  statement  it  is  the  duty 
of  counsel  to  refrain  from  rehearsing  irrelevant  and  prej- 
udicial matters  or  facts  which  are  foreign  to  the  issues; 
and,  where  counsel  abuses  the  privilege  of  advocacy  in 
his  opening  by  rehearsing  irrelevant  and  prejudicial 
matters,  the  court  should,  especially  when  objection 
is  made,  reprove  the  practice  in  the  hearing  of  the  jury, 
and  as  far  as  possible  remedy  the  mischief  by  instructing 
the  jury  to  disregard  the  prejudicial  statement.  The 
trial  judge  must  necessarily  have  a  broad  discretion 
in  such  matters;  but,  if  counsel  abuse  their  privilege, 
or  the  trial  court  its  discretion,  to  the  prejudice  of  a 
party,  it  is  sufficient  ground  for  a  reversal  of  the  case." 

In  Hennics  v.  Vogely  87  111.  242,  the  supreme  court 
said:  "It  is  the  duty  of  the  circuit  court,  in  conducting 
trials  by  jury,  to  restrain  every  effort  of  the  parties  to 
bring  before  the  jury  matters  which  are  foreign  to  the 
issues  to  be  tried,  and  especially  and  scrupulously  to 
exclude  all  such  matter  when  the  same  has  a  tendency  to 
excite  the  prejudices  of  the  jury  against  a  party  to  the 
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issue."  In  that  case  there  was  a  petition  for  a  re- 
hearing, "on  the  consideration  of  which,  we  became 
satisfied  that  the  damages  found  by  the  jury  were  ex- 
cessive, and  a  rehearing  was  accordingly  granted."  Then 
the  court  went  over  the  whole  case  on  the  rehearing. 
It  was  said  Per  Cubiam:  "The  majority  are  satisfied 
that  they  (the  damages)  are  out  of  all  proportion  to  the 
injury  inflicted."  The  judgment  was  reversed  and  the 
cause  remanded. 

In  Tucker  v.  Henniker,  41  N.  H.  317,  it  was  said  in 
the  body  of  the  opinion:  "No  fault  of  the  opposite 
counsel  could  justify  a  repetition  of  that  fault  by  his 
opponent.  The  jury  are  sworn  to  render  a  true  ver- 
dict in  every  case,  according  to  law  and  the  evidence 
given  them,  and  the  well-established  rule  of  judicial 
proceedings  confines  the  arguments  of  counsel  before 
them  to  comments  upon  and  suggestions  in  relation 
to  that  law  and  evidence.  *  *  *  It  is  irregular  and 
illegal  for  counsel  to  comment  upon  facts  not  proved 
before  the  jury  as  true,  and  not  legally  competent  and 
admissible  as  evidence."  The  verdict  was  set  aside,  and 
a  new  trial  granted. 

In  Martin  v.  State,  63  Miss.  505,  the  prosecuting 
attorney  said:  "Martin  is  a  man  of  bad,  desperate,  and 
dangerous  character.  But  I  am  not  afraid  to  denounce 
the  butcher  boy,  althought  I  may,  on  returning  to  my 
home,  find  it  in  ashes  over  the  heads  of  my  defenseless 
wife  and  children."  The  court  said:  "The  prisoner 
was  on  trial  for  a  specific  offense,  and  it  was  his  right 
under  the  law  to  be  tried  for  that  offense,  upon  compe- 
tent evidence  confined  to  that  issue.  We  are  of  opinion 
that  the  counsel  for  the  prosecution  in  the  matter  above 
quoted,  passed  the  bounds  of  legitimate  advocacy,  and 
that,  under  the  circumstances  of  the  case,  the  prisoner 
may  have  been,  and  probably  was,  thereby  injured.  Such 
declarations  uttered  by  distinguished  counsel,  of  high 
moral  and  social  standing,  in  any  case,  would  inevitably 
tend  to  prejudice  the  jury  against  the  prisoner."     The 
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judgment  was  reversed  because  of  the  argument  of 
counsel. 

In  Rudolph  v.  Landicerlen,  92  Ind.  34,  counsel  for  the 
plaintiff  said  in  his  closing  argument:  "It  is  in  evidence 
that  this  defendant  is  a  Catholic  priest,  and  all  of  his 
witnesses  are  members  of  his  church,  and  it  is  a  strange 
coincidence  that  they  track  the  evidence  of  the  defend- 
ant with  that  minuteness  and  precision  in  the  use  of 
words  and  language  that  cannot  be  accounted  for,  except, 
as  shown  by  the  evidence,  they  heard  the  defendant 
from  the  pulpit  detail  his  version  of  the  case,  and  they 
can  come  here  and  swear  to  his  version  of  the  case, 
and  the  defendant  can  absolve  them  from  the  sin.  If 
it  is  one  of  the  doctrines  of  the  Catholic  church  that 
one  of  the  members  may  swear  falsely  as  a  witness, 
and  the  priest  can  forgive  him  his  sin  for  such  false 
swearing,  so  as  to  absolve  him  from  all  moral  guilt,  it 
is  the  privilege  and  duty  of  the  jury"  to  consider  this. 
The  court  sustained  an  objection,  and  the  same  counsel 
proceeded :  "The  defendant  is  here,  and,  if  it  is  not  a  doc- 
trine of  the  Catholic  church,  let  him  stand  up  here  and 
deny  it,  and  that  shall  be  the  end  of  it."  The  trial  court 
refused  a  new  trial,  but  a  new  trial  was  granted  by 
the  supreme  court,  whereupon  there  was  a  petition  for 
a  rehearing.  It  was  overruled,  and  the  court  said: 
"We  adhere  to  the  conclusions  reached  in  our  original 
opinion." 

In  Cohle  v.  Coble,  79  N.  Car.  589,  counsel  for  the 
plaintiff  said:  "That  no  man  who  had  lived  in  defend- 
ant's neighborhood  could  have  anything  but  a  bad  char- 
acter; that  defendant  polluted  everything  near  him, 
or  that  he  touched;  that  he  was  like  the  upas  tree 
shedding  pestilence  and  corruption  all  around  him." 
There  was  a  new  trial. 

I  have  been  unable  to  find  in  the  bill  of  exceptions 
any  sort  of  justification  of  the  remarks  made  by  counsel 
for  the  plaintiff.  It  is  said  in  the  majority  opinion: 
"The    plaintiff's    attorney,    among    other    things,    urges 
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that  his  remarks  complained  of  were  induced  hy  the 
prior  remarks  to  the  jury  by  the  defendant's  attorney." 
There  is  nothing  said  in  the  record  or  in  the  opinion 
concerning  the  substance  of  these  "prior  remarks."  It  is 
further  said  in  the  opinion:  *'These  respective  attorneys 
are,  and  long  have  been,  among  the  leading  and  influen- 
tial members  of  the  bar  of  this  state,  and,  from  the  view 
that  we  take  of  this  record,  we  are  fortunate  in  not 
being  required  to  comment  upon  the  propriety  of  the 
language  complained  of."  I  quite  agree  with  the  majority 
opinion  touching  the  fact  that  the  respective  attorneys 
are  "among  the  leading  and  influential  members  of  the 
bar  of  this  state,"  but,  notwithstanding  that  fact,  I  do 
not  see  how  I  can  conscientiously  avoid  making  this 
dissent.  The  high  social  and  professional  standing  of 
these  gentlemen  seems  to  the  writer  to  have  nothing  to 
do  with  the  subject. 

One  may  readily  understand  how  statements  like 
the  foregoing,  which,  for  lack  of  space  are  not  set  forth 
in  their  entirety,  might  influence  a  jury,  although  not 
in  any  way  material  to  the  case  on  trial,  and  wholly 
unsupported  by  the  evidence.  This  is  especially  true 
when  the  counsel  using  the  language  here  employed  is 
a  man  of  fine  standing  in  the  community,  of  sterling 
integrity,  of  much  more  than  average  scholarship,  and 
possesses  in  addition  a  pleasing  personality  along  with 
much  charm  of  manner  and  rare  powers  of  expression, 
both  literary  and  legal.  The  majority  opinion  treats 
the  offense  mildly  and  imposes  no  punishment  by  compel- 
ling the  plaintiff  through  the  use  of  a  remittitur  to  re- 
duce the  judgment  to  reasonable  limits.  A  reduction 
of  one-third  might  not  be  out  of  the  way  in  view  of  the 
pictures  drawn  and  the  Kseductive,  impassioned,  and  prej- 
udicial language  used.  Then  other  counsel  by  the  rule 
which  the  majority  opinion  establishes,  in  other  cases 
yet  to  be  tried,  are  invited  to  draw  pictures,  on  one 
side,  of  wealth,  and,  on  the  other  side,  of  penury.  In 
the  next  case  that  may  be  tried  against  a  railroad  com- 
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pany  for  damages  because  of  personal  injuries  this 
case  will  be  referred  to.  It  is  cases  of  this  kind  where 
the  courts  are  called  upon  to  preserve  the  rights  of 
litigants,  however  unpleasant  it  may  be  to  punish  counsel 
through  their  clients  in  the  way  suggested.*  The  high 
standing  of  a  lawyer  socially  and  professionally,  and  the 
fact  of  his  exceeding  good  fellowship,  but  emphasizes 
the  necessity  for  a  proper  observance  of  rules  which 
should  not  be  broken. 

I  have  no  attempted  criticism  to  make  of  the  plaintiff's 
right  of  recovery  if  the  case  had  been  fairly  tried  under 
proper  instructions.  But  where  this  court  permits 
counsel  in  the  court  below,  while  making  his  closing 
address  to  the  jury  and  after  he  is  safe  from  reply,  to 
discuss  the  humble  origin  of  counsel  for  the  defendant, 
the  small  fees  they  received  early  in  their  professional 
life,  the  supposed  fees  that  they  receive  now,  the  fact 
that  the  manager  of  the  defendant  company  was  once  a 
brakeman  and  its  president  once  a  telegraph  operator, 
and  that  each  now  receives  an  immense  salary,  and  coun- 
sel then  closes  with  a  peroration  touching  a  millionaire 
never  connected  with  the  defendant  railroad  company 
and  not  in  the  railroad  business  for  half  a  lifetime, 
and  all  this  is  done  without  criticism  or  condemnation 
upon  the  part  of  this  court,  which  says  it  may  be  done 
again  under  like  circumstances,  I  feel  that  I  am  com- 
pelled to  protest.  The  district  court  should  have  stopped 
the  plaintiffs  counsel  at  once,  whatever  the  charm  of 
his  voice,  whatever  his  wit  or  his  humor,  however  graphic 
the  pictures  he  drew,  and  however  high  his  standing 
as  a  citizen  and  at  the  bar.  As  defendant's  case  was 
damaged,  there  should  be  a  new  trial. 

I  do  not  consider  that  the  record  in  any  way  justifies 
the  second  paragraph  in  the  syllabus. 

As  to  the  fourth  paragraph  in  said  syllabus,  it  does 
not  attempt  to  state  in  what  way  the  instruction  re- 
quested by  defendant's  counsel  was  deficient,  and  if  no 
fact,   or   no  absence  of  testimony   concerning   supposed 
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facts  are  referred  to,  then  there  is  nothing  to  consider. 
It  seems  to  the  writer  that  the  paragraph  should  be  cut 
out. 


George   Whitney  Adams   bt  al.,  appellees,  v.   R.   V. 

McQrew,  appellant. 

Piled  Pebbuaby  5,  1917.    No.  19109. 

1.  Fraud:  Imputed  Notice.  Although  the  defendant  may  have  had  no 
direct  actual  knowledge  of  the  fraud  and  misrepresentation  of  a 
third  party  who  procures  an  exchange  of  valuable  land  for  worth- 
less corporation  stock  of  the  defendant,  still  the  law  may  impute 
such  notice  to  him  from  circumstances  strongly  indicating  it.  if  he 
received  title  to  the  land  and  disposed  of  it  for  his  own  profit. 

2.  :  .  In  such  case,  if  it  clearly  appears  that  false  repre- 
sentations were  made  inducing  the  exchange,  and  the  circum- 
stances are  such  that  the  law  will  impute  to  defendant  notice  of 
that  fact,  he  will  be  liable  to  plaintiff  for  the  value  of  the  land  so 
obtained,  and  the  jury  should  be  so  instructed. 

3.  Appeal:  Immaterial  Ebbobs.  If  under  the  competent  evidence  the 
only  question  for  the  jury  is  the  value  of  the  land,  errors  of  the 
trial  upon  other  issues  become  immaterial. 

4.  :  Remittitur.  And  in  such  case,  if  the  amount  of  the  ver- 
dict and  judgment  is  clearly  more  than  the  evidence  warrants, 
a  remittitur  will  be  required  as  a  condition  of  affirmance. 

Appeal  from  the  district  court  for  Franklin  county: 
Harey  S.  Dungan,  Judge.     Affirmed  on  condition. 

W.  0.  Dorsey  and  A.  H,  Byrum^  for  appellant. 

W.  H.  Miller,  George  8.  Redd  and  Oeorge  A.  Adams, 
contra, 

Sedgwick,  J. 

The  plaintiffs  brought  this  action  in  the  district  court 
for  Franklin  county  to  recover  damages  against  the 
defendant  for  fraud  and  deceit  in  an  exchange  of  corpora- 
tion stock  of  the  defendant  to  the  plaintiffs  for  an 
equity  in  a  piece  of  land,  in  Colorado.  There  was  a 
verdict  and  judgment  for  the  plaintiffs,  and  the  defend- 
ant has  appealed. 

100  Neb.— 52 
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The  defendant  had  200  shares  of  the  capital  stock 
of  the  National  Realty  Company,  ia  Colorado  corpora- 
tion. The  plaintiffs,  through  one  Maloney,  exchanged 
their  equity  in  120  acres  of  land  for  this  stock.  The 
evidence  shows  that  Maloney  misrepresented  the  value 
of  the  stock,  and  it  also  shows  that  the  corporation  was 
fraudulent  and  that  the  stock  was  entirely  worthless. 
In  January,  1911,  the  defendant  purchased  some  of 
this  stock  and  paid  |1,000  therefor.  He  then  became 
vice-president  of  the  cori)oration  and  remained  connected 
with  the  corporation  in  that  capacity  for  perhaps  ten 
weeks.  He  then  resigned  his  office  in  the  corporation 
and  ceased  any  active  management  or  participation  in 
the  business.  Shortly  afterwards  Mr.  Maloney  asked 
the  defendant  if  he  still  had  the  stock  in  the  corporation 
and  if  he  w^anted  to  sell  or  trade  it  The  defendant  told 
Maloney  that  he  still  had  the  irtock  and  would  trade 
it.  It  appears  that  these  plaintiffs  had  employed  Ma- 
loney as  their  agent  to  dispose  of  their  equity  in  the 
land  in  question  by  sale  or  trade,  and  Maloney  induced 
the  plaintiffs  to  execute  a  contract  of  exchange  of  their 
interest  in  the  land  for  the  stock  in  question.  He  then 
presented  the  contract  to  the  defendant,  who  also  signed 
it.  The  principal  question  in  the  trial  was  whether  the 
defendant  was  responsible  for  the  misrepresentations 
of  Maloney  and  of  the  parties  to  whom  Maloney  sent 
the  plaintiffs  for  information  in  regard  to  the  value  of 
the  stock.  The  defendant  was  a  witness  in  his  own 
behalf  and  his  testimony  seems  to  be  straightforward 
and  reliable.  He  made  no  attempt  to  deny  his  former 
relations  with  the  company.  He  knew  that  the  corpora- 
tion was  fraudulent  and  insolvent,  and  that  the  stock 
was  entirely  worthless.  From  his  testimony  it  would 
appear  that  he  was  swindled  when  he  obtained  the  stock, 
and  that  he  must  have  known  that  Maloney  contemplated 
a  swindle  when  he  disposed  of  it;  and,  while  we  must 
believe  from  this  evidence  that  the  defendant  had  no 
direct  actual  knowledge  of  the  particular  misrepresenta- 
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tioDS  that  Maloney  and  others  made  to  the  plaintiffs,  yet 
there  are  many  circumstances  in  the  evidence  of  the  de- 
fendant himself,  as  well  as  other  witnesses,  from  which 
the  law  will  impute  notice  to  the  defendant  that  Maloney 
was  using  improper  methods  to  dispose  of  the  stock. 
The  evidence  is  so  strong  upon  this  point  that  a  finding 
to  the  contrary  could  not  be  supported.  Under  this 
evidence  the  court  would  have  been  justified  in  sub- 
mitting to  the  jury  the  one  question  as  to  the  value  of 
the  property  that  the  defendant  received  in  exchange 
for  the  stock.  It  is  therefore  unnecessary  to  consider 
alleged  errors  of  the  court  in  the  trial  of  other  issues. 

The  important  question  in  the  case  then  is  whether  the 
evidence  will  support  so  large  a  verdict  and  judgment. 
The  defendant  took  the  title  subject  to  a  mortgage  for 
{4,450,  upon  which  there  had  accumulated  at  least 
flOO  interest  and  taxes.  This  interest  and  taxes  the 
defendant  paid.  The  evidence  was  confiicting,  but  not 
very  satisfactory,  as  to  the  value  of  the  land.  There  is 
no  evidence  of  disinterested  witnesses  as  to  its  value. 
We  have  only  the  evidence  of  one  of  the  plaintiffs  and 
the  evidence  of  the  defendant.  Neither  shows  any  special 
knowledge  as  to  value.  Taking  their  evidence  together, 
and  considering  that  the  burden  of  proof  was  upon  the 
plaintiffs  to  show  affirmatively  the  value  of  the  prop- 
erty they  parted  with,  it  cannot  be  said  that  this  evi- 
dence proves  the  land  was  worth  more  than  |7,500. 
If  we  deduct  the  incumbrances,  |4,550,  the  most  that 
the  evidence  will  warrant  as  a  judgment  against  the 
defendant  would  be  |2,950.  The  verdict  was  |5,866.25, 
which  exceeded  the  value  of  the  interest  conveyed  to 
the  defendant  by  at  least  |2,916.25.  If  the  plaintiff 
enters  a  remittitur  of  {2,916.25  within  30  days,  the 
judgment  of  the  district  court  will  be  affirmed ;  otherwise 
it  will  be  reversed.  Costs  in  this  court  will  be  taxed 
against  the  plaintiffs. 

Affirmed  on  condition. 

Letton,  J.,  not  sitting. 
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Modern  Woodmen  op  America,  appellant,  v.  Walter 

Berry,  Guardian,  appellee. 

Piled  Febbuabt  5,  1917.    No.  19100. 

1.  Insurance:  Forfeiture:  Waiver.  "A  forfeiture  incurred  by  the 
Holder  of  a  life  insurance  policy  or  contract  is  waived,  if  the  com- 
pany, with  knowledge  of  the  facts,  subsequently  collects  premiums, 
dues  or  assessments  on  account  of  the  contract,  and  retains  them 
without  objection  until  after  the  death  of  the  insured."  Modem 
Woodmen  of  America  v.  Colman,  68  Neb.  660. 

2.  Principal  and  Agent:  Notice  to  Agent.  "It  is  the  duty  of  an  agent 
to  make  known  to  his  principal  all  facts  concerning  the  service  in 
which  he  is  engaged  that  come  to  his  knowledge  in  course  of  his 
employment,  and  this  duty  he  is,  in  a  subsequent  action  between 
his  principal  and  a  third  person,  conclusively  presumed  to  have  per- 
formed. This  is  the  foundation  of  the  rule,  necessary  to  the  public 
safety,  that  notice  to  an  agent  in  the  course  of  his  employment  is 
notice  to  his  principal."  Modem  Woodmen  of  America  v.  Colman, 
68  Neb.  660. 

3.  Insurance:  Prohibited  Occupationb.  A  decedent  who  had  not  been 
employed  and  who  had  not  received  compensation  as  a  bartender, 
though  he  may  for  another  occasionally  have  waited  upon  the 
customers  of  a  saloon  as  an  accommodation  to  the  proprietor,  was 
not  a  saloon  bartender  within  the  meaning  of  the  prohibitive  pro- 
vision of  the  contract  between  plaintiff,  a  mutual  benefit  insurance 
society,  and  the  insured. 

4.  Trial:  Motions  for  Directed  Verdict:  Finding  op  Court.  Where, 
at  the  close  of  the  trial  of  a  law  action,  each  party  moves  for  a 
directed  verdict,  the  motion  of  one  of  the  parties  being  sustained, 
the  finding  of  the  court  takes  the  place  of  a  verdict  by  the  Jury  and 
will  be  so  treated  on  appeal. 

Appeal   from   the  district  court  for   Seward   county: 
Edward  E.  Good,  Judge.    Affirmed. 

T.  S.  Allen,  Truman  Plantz  and  J,  J.  Thomas,  for  ap- 
pellant. 

Norval  Bros,  and  B.  F.  Good,  contra. 

Dean,  eT. 

This  action  was  begun  by  plaintiff  against  defendant, 
Walter  Berry,  guardian,  in  the  district  court  for  Seward 
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county,  to  recover  f3,000  paid  by  plaintiflf  to  defendant 
in  pursuance  of  the  terms  of  a  beneficiary  certificate 
in  that  amount  that  had  been  issued  by  plaintiff  to  Zack 
Berry,  the  insured,  father  of  Walter  G.  Berry,  his  minor 
son,  the  ward  of  defendant.  Recovery  is  sought  on  two 
grounds:  First,  that  the  insured  had  violated  the  terms 
of  his  application  for  membership,  the  by-laws  of  the 
order,  and  the  terms  of  the  beneficiary  certificate  by 
having  engaged  in  a  prohibited  occupation,  namely,  that 
of  selling  intoxicating  liquors  as  a  saloon  bartender 
after  he  had  become  a  member  of  the  society;  and,  second, 
because  the  |3,000  named  in  the  policy  was  obtained  from 
plaintiff  by  the  deceit  and  fraud  of  defendant,  in  that 
the  fact  of  Zack  Berry's  having  been  engaged  in  the  pro- 
hibited occupation  was  by  the  defendant  concealed  from 
plaintiff  by  the  use  of  false  and  fraudulent  statements 
and  affidavits  in  the  proofs  of  death  that  were  submitted 
to  plaintiff.  To  properly  dispose  of  the  issues  involved, 
we  find  it  necessary  to  consider  only  the  first  ground 
of  plaintiff's  contention.  In  the  trial  court  the  suit 
was  dismissed  and  judgment  rendered  in  favor  of  defend- 
ant on  a  directed  verdict,  and  plaintiff  appeals. 

At  the  close  of  the  testimony  both  parties  moved  for  a 
directed  verdict.  Plaintiff's  motion  was  overruled.  De- 
fendant's motion  was  sustained.  For  the  purpose  of 
review,  the  action  is  thus  brought  within  the  rule  which 
provides  that,  where  at  the  close  of  a  trial  in  a  law  action 
both  parties  move  for  a  directed  verdict,  and  the  motion 
of  either  party  is  sustained,  the  findings  of  the  court  in 
such  case  upon  questions  of  fact  have  the  same  force  and 
effect  that  the  verdict  of  a  jury  would  have  on  like  ques- 
tions, and  will  be  so  regarded  upon  appeal  to  this  court. 
Dorsey  v.  Wellman,  85  Neb.  262;  Martin  v.  Harvey,  89 
Neb.  173;  Krecek  v.  Supreme  Lodge,  F.  U.  A.,  95  Neb. 
428.  The  pertinent  facts  upon  which  plaintiff  relies  for 
reversal  appear  in  the  discussion  following. 

Zack  Berry,  the  insured,  became  a  member  of  the  plain- 
tiff society  in  February,  1899,  while  engaged  in  the  occu- 


822  NEBRASKA  REPORTS.  [Vol.  100 

Modern  Woodmen  of  America  y.  Berry. 

pation  of  farming.  He  died  on  May  3,  1914.  The  re- 
quired dues  and  assessments  of  the  order  had  been  paid 
by  him  yearly  in  advance,  and  at  the  time  of  his  death 
all  that  were  due  or  to  become  due  until  January  1, 
1915,  had  been  paid.  Some  time  after  Berry  became  a 
member  of  the  society,  he  quit  farming  and  became 
manager  of  a  telephone  company,  and  at  a  later  period, 
leaving  that  employment,  he  engaged  in  the  real  estate 
business.  He  was  engaged  in  the  three  occupations 
named  from  the  time  that  his  membership  began  until 
sometime  in  the  fall  of  1911,  a  period  of  about  13  years, 
when  he  entered  the  employ  of  Louis  Hartwig,  a  saloon- 
keeper at  Seward,  and  as  a  subordinate  in  the  Hartwig 
saloon  engaged  more  or  less  actively  for  his  principal 
in  the  sale  of  intoxicating  liquors  over  the  bar  to  the  cus- 
tomers. His  employment  continued  in  and  about  the 
saloon  until  sometime  early  in  1913,  when  he  was  dis- 
charged, and  he  followed  no  other  r^ular  employment  be- 
tween that  time  and  his  death,  being  mostly  occupied 
in  assisting  in  the  care  of  an  invalid  wife.  It  seems  that 
the  insured  was  at  the  saloon  of  Hartwig  frequently 
between  the  time  of  his  discharge  and  until  shortly  be- 
fore he  died,  a  period  of  a  little  over  a  year,  and  that 
during  this  time  he  occasionally  assisted  his  former 
employer,  who  was  his  friend,  in  the  sale  of  intoxicating 
liquors  to  the  customers  of  the  saloon,  but  for  these 
services  he  received  no  compensation.  Within  a  con- 
venient time  after  Zack  Berry  died,  proofs  of  his  death 
were  submitted  to  plaintiff  by  defendant  on  the  usual 
blank  forms  furnished  by  the  society,  and  soon  there- 
after, in  pursuance  of  the  terms  of  the  policy,  |3,000 
was  paid  to  the  defendant  Walter  Berry  as  guardian. 
Zack  Berry's  application  for  membership,  the  by-laws 
of  the  society,  and  the  beneficiary  certificate  or  policy 
that  was  issued  to  him,  together  form  the  contract  that 
is  the  basis  of  this  suit.  The  application  that  is  in  evi- 
dence, among  other  things,  provides  that  the  applicant 
will  conform  to  the  by-laws  then  in  existence  or  that 
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may  thereafter  be  adopted,  and  that  he  will  not,  while 
a  member  of  the  order,  engage  in  certain  prohibited  em- 
ployments, among  them  being  that  of  a  wholesaler  or 
manufacturer  of  liquors,  saloon-keeper  or  saloon  bar- 
tender, and  that  an  engagement  by  him  in  any  of  the 
prohibited  occupations  will  release  the  plaintiff  society 
from  liability  upon  the  beneficiary  certificate. 

Section  5  of  the  beneficiary  certificate  in  evidence 
provides:  "If  the  member  holding  this  certificate  shall 
be  expelled  from  this  society  or  become  intemperate  in 
the  use  of  alcoholic  drinks,  or  in  the  use  of  drugs,  or  if 
he  shall  be  or  become  engaged  in  the  manufacture  or 
sale  of  malt,  spirituous,  or  vinous  liquors  as  a  beverage, 
in  the  capacity  of  proprietor,  stockholder,  agent,  or  serv- 
ant, ♦  ♦  ♦  then  this  certificate  shall  be  null  and 
void,  and  of  no  effect,  and  all  moneys  which  have  been 
paid,  and  all  rights  and  benefits  which  may  have  accrued 
on  account  of  this  certificate,  shall  be  absolutely  for- 
feited, and  this  certificate  become  null  and  void.^' 

The  insured  was  regularly  employed  as  a  saloon  bar- 
tender by  Louis  Hartwig,  beginning  in  the  fall  of  1911, 
and  his  employment  continued  until  the  spring  of  1913. 
And  it  is  clearly  in  evidence  that  after  he  quit  work  in 
that  capacity  he  was  frecjuently  at  the  saloon,  sometimes 
as  a  patron,  and  when  occasion  presented  sold  intoxi- 
cants for  his  former  employer  over  the  bar,  but  he  re- 
ceived no  compensation  for  such  services  as  he  rendered 
in  the  saloon  after  he  quit  Mr.  Hartwig's  regular  em- 
ploy in  the  spring  of  1913.  Plaintiff  argues  that  the 
fact  of  the  insured  having  engaged  in  the  prohibited  occu- 
pation of  a  saloon  bartender  either  for  pay  or  gratui- 
tously, after  he  became  a  member  of  the  society,  made  his 
contract  of  insurance  void. 

In  view  of  the  decisions  of  this  court  and  those  of 
sister  jurisdictions,  the  contention  of  plaintiff  cannot  be 
sustained.  No  other  decision  than  that  rendered  bv  the 
trial  court  would  have  been  right,  in  view  of  the  record 
before  us  and  of  the  authorities  herein  cited.     Plainly 
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the  plaintiff  is  bound  by  the  knowledge  of  the  local  camp 
clerk,  Borden,  with  respect  to  the  employment  of  Zack 
Berry  in  a  prohibited  occupation,  notwithstanding  the 
contrary  provisions  in  the  application,  the  by-laws,  and 
the  certificate.  To  hold  otherwise  in  view  of  the  citations 
would  be  to  ignore  some  of  the  elementary  principles 
of  agency.  There  is  nothing  in  the  record  before  us  to 
show  any  collusion  between  Mr.  Borden,  the  local  camp 
clerk  of  plaintiff,  and  Berry,  but  the  clerk  is  clearly 
shown  to  have  had  knowledge  of  his  employment  in  the 
prohibited  occupation  at  and  before  the  time  that  the 
dues  and  assessments  were  collected.  His  knowledge  is 
shown,  not  only  by  his  own  testimony,  but  as  well  by 
statements  that  he  made  to  others  on  this  subject  some 
time  before  the  beginning  of  the  suit,  and  with  which 
at  the  trial  he  was  confronted.  Mr.  Borden  seems  to 
have  acted  within  the  scope  of  his  authority.  He  ac- 
cepted payment  of  dues  and  assessments  tendered.  In  the 
present  case  he  did  so  with  knowledge  of  Zack  Berry's 
occupation. 

We  adhere  to  the  rule  announced  in  Modern  Woodmen 
of  America  v.  Colman,  68  Neb.  660:  "A  forfeiture  in- 
curred by  the  holder  of  a  life  insurance  policy  or  con- 
tract is  waived,  if  the  company,  with  knowledge  of  the 
facts,  subsequently  collects  premiums,  dues  or  assess- 
ments on  account  of  the  contract,  and  retains  them  with- 
out objection  until  after  the  death  of  the  insured, 

"It  is  the  duty  of  an  agent  to  make  known  to  his 
principal  all  facts  concerning  the  service  in  which  he  is 
engaged  that  come  to  his  knowledge  in  course  of 
his  employment,  and  this  duty  he  is,  in  a  subsequent 
action  between  his  principal  and  a  third  person,  con- 
clusively presumed  to  have  performed.  This  is  the 
foundation  of  the  rule,  necessary  to  the  public  safety, 
that  notice  to  an  agent  in  the  course  of  his  employment 
is  notice  to  his  principal." 

The  following  cases  in  this  and  other  jurisdictions 
seem  fairly  to  support  the  rule  invoked  by  defendant: 
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Pringle  v.  Modern  Woodmen  of  America,  76  Neb.  384, 
388;  Modern  Woodmen  of  America  v.  Lane^  62  Neb.  89; 
Knights  of  Pythias  v.  Withers,  177  U.  S.  260;  Distilled 
Spirits,  11  Wall.  (U.  S.)  356;.  Supreme  Tent,  K.  M.  W., 
V.  Volkert,  25  Ind.  App.  627;  Order  of  Columbus  v. 
Fuqua,  60  S.  W.  (Tex.  Civ.  App.)  1020;  High  Court,  I.  O. 
F.,v.  Schweitzer,  171  111.  325;  McCormick  v.  Catholic  Re- 
lief &  Beneficiary  Ass'n,  39  App.  Div.  (N.  Y.)  309;  Su- 
preme Lodge,  Knights  of  Honor,  i\  Davis,  26  Colo.  252 ;  /Su- 
preme Council,  C.  B.  L.,  v.  Boyle,  10  Ind.  App.  301; 
Modern  Woodmen  of  America  v.  Breckenridge,  75  Kan. 
373;  La  Dote  v.  North  American  Trust  Co.^  113  Fed.  13; 
Downs  i\  Knights  of  Columbus,  76  N.  H.  165;  Callies 
V,  Modern  Woodmen  of  America,  98  Mo.  App.  521; 
Richards,  Insurance  Law  (3d  jed.)  sec.  356;  1  May, 
Insurance  (4th  ed.)  sec.  213. 

Stevens  i\  Modern  Woodmen  of  America,  127  Wis.  606, 
construes-  a  by-law  having  substantially  the  same  pro- 
hibitive provision  with  respect  to  a  saloon  bartender 
that  is  involved  herein.  It  is  there  held  that  one  who 
occasionally  waited  on  customers  in  a  combination 
restaurant  and  saloon  and  sometimes  sold  intoxicants 
as  an  accommodation  to  his  employer,  but  without  any 
compensation  for  the  services  so  rendered  in  the  saloon, 
is  not  a  saloon  bartender,  even  though  his  regular  duties 
in  and  about  the  saloon  were  those  of  a  chore  boy. 

Plaintiff  cites  Krecek  v.  Supreme  Lodge,  F.  U.  A,, 
95  Neb.  428:  The  Krecek  case  is  scarcely  applicable  to 
the  case  at  bar  for  the  reason  that  it  therein  appears 
that,  "When  the  applicant  for  membership  conspires  with 
the  secretary  and  others  of  the  subordinate  lodge  to 
deceive  the  company  and  to  withhold  from  it  knowledge 
of  facts  disqualifying  the  applicant  for  membership, 
the  presumption  of  knowledge  of  such  facts  on  the  part  of 
the  company  is  overcome."  In  the  Krecek  case  the  mem- 
bership certificate  of  the  applicant  had  been  procured 
by  the  fraud  of  Krecek  and  the  secretary  of  the  local 
lodge  who  conspired  together  to  deceive  tlie  lodge,  and 
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in  the  application  for  membership  the  statement  was 
made  that  the  applicant  bad  not  been  engaged  in  a  pro- 
hibited occupation,  but  such  was  not  the  fact.  Krecek 
was  a  saloon-keeper  when  he  made  application.  After 
his  death  the  secretary,  upon  inquiry,  frankly  stated 
that  the  "purpose  was  to  conceal  the  real  facts.'^  In  that 
case,  too,  the  case  of  Modern  Woodmen  of  America  v. 
Colman,  64  Neb.  162,  and  on  rehearing,  68  Neb.  660, 
and  Pringle  v.  Modern  Woodmen  of  America,  76  Neb. 
384,  and,  on  rehearing,  388,  are  distinguished. 

There  is  some  conflict  in  the  testimony,  but  the  facts 
in  dispute  were  passed  on  by  the  trial  court,  and  there 
being  sufficient  testimony  to  support  the  judgment  it 
will  therefore  not  be  disturbed.  The  judgment  of  the 
district  court  is  right,  aod  is 

'   Affirmed. 

Letton  and  Rose,  JJ.,  not  sitting. 


State  of  Nebraska,  plaintiff,  v.  Standard  Oil  Com- 
pany    ET    AL.,   defendants. 

Filed  Febbuabt  13,  1917.     No.  19518. 

1.  Constitutional  Law:  Inspection  Fees:  Reasonableness.  The  fee 
of  ten  cents  a  barrel,  chargeable  for  the  inspection  of  oils,  under 
section  2555,  Rev.  St  1913,  although  reasonable  at  the  time  of 
its  first  enactment,  is  now,  and  for  many  years  has  been,  clearly 
in  excess  of  the  amount  reasonably  necessary  to  effectuate  the  law- 
ful purposes  of  the  act. 

2.    ;  :  Presumption.    Where  the  inspection  fees  exacted 

under  the  state  statute  average  largely  more  than  enough  to  pay 
expenses,  the  presumption  is  that  the  state  will  reduce  them  to  con- 
form to  the  constitutional  authority  to  impose  fees  solely  to  re- 
imburse for  expense  of  inspection. 

3.   :  .    The  amount  of  the  excess  over  what  is  reasonably 

necessary  to  pay  the  expenses  of  oil  inspection,  giving  to  the  law 
the  character  of  a  revenue  measure,  rather  than  merely  a  police 
measure,  has  been  a  matter  of  public  record  for  many  years,  and 
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the  legislature,  although  it  has  amended  the  law,  has  failed  to 
reduce  the  amount  charged  for  inspection.  Held,  that  that  por- 
tion of  section  2555,  Rev.  St.  1913,  fixing  the  fee  at  ten  cents  a 
barrel  as  an  inspection  fee,  is  void  as  violative  of  section  1,  art. 
IX  of  the  Constitution,  providing  for  equal  taxation. 

Action  by  the  State  involving  the  validity  of  the  Oil 
Inspection  Law.  Judgment  for  defendants,  determin- 
ing the  late  invalid. 

Willis  E.  Reed,  Attorney  General,  J.  J.  Sullivan  and 
Arthur  F.  Mullen,  for  plaintiflf. 

W,  D.  McHugh  and  Amos  Thomas,  contra. 

Cornish^  J. 

This  action  involves  the  validity  of  the  oil  inspection 
law,  in  so  far  as  it  fixes  a  fee  of  ten  cents  a  barrel  for 
inspecting  oil.  In  practical  operation  the  receipts  for 
inspection  are  so  far  in  excess  of  the  cost  of  inspection 
as  to  make  the  law  a  revenue  measure,  rather  than  one 
under  the  police  power  providing  merely  for  the  rea- 
sonable expenses  of  inspection. 

The  law  has  been  in  force  since  1895.  In  April,  1913, 
the  oil  department  was  consolidated  with  the  food,  drug 
and  dairy  department.  The  following  is  a  statement  of 
receipts  and  expenditures: 

Total    receipts   from  oil   inspection    to   April, 

1913     11438,647.51 

Total  expenses  for  oil  inspection   217,359.26 

Excess   of  receipts  over   expenses    (50.4   per 

cent.) ' $221,288.25 

Total  receipts  from  oil  inspection  alone  since 
the  consolidation,  April,  1913,  to  May  1, 
1916     f271,521.33 

Total  combined  expenses  for  all  purposes  for 

same  period    134,672.24 

Excess  of  oil  inspection  receipts  over  com- 
bined expenses  (50.4  per  cent.)    |136,849.09 
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Total  receipts  from  all  sources  from  time  of 

consolidation  to  May  1,  1916 |325,918.28 

Total  combined  expenses    134,672.24 

Excess  of  all  receipts  over  all  expenses   (58.7 

per    cent.)     |191,246.04 

It  is  ajH'ecd  by  the  parties  that  the  present  excess  of 
receipts  over  expenditures  gives  the  law  the  character 
of  a  revenue  measure,  and  as  a  present  enactment  would 
be  unconstitutional.  It  would  be  violative  of  section  1, 
art.  IX  of  the  Constitution,  providing  for  equal  taxa- 
tion. Ntate  V.  Bartlcs  OH  Co.,  132  Minn.  138;  State  v. 
Poynter,  59  Neb.  417;  State  v.  Savage,' 65  Neb.  714;  Bar- 
tela  Northern  Oil  Co.  v.  Jackman,  29  N.  Dak.  236; 
State  V.  Cumiskey,  97  Kan.  343.  It  would  be  viola- 
tive of  the  United  States  Constitution  as  an  attempt 
to  regulate  or  interfere  with  interstate  commerce.  Foole 
<&  Co.  V.  Stanley,  232  U.  S.  494;  Red  ''C'  Oil  Mfg.  Co. 
V.  Board  of  Agriculture,  222  U.  S.  380. 

It  is  the  contention  of  the  state  that  the  law^  does 
not  cease  to  be  valid  until  the  legislative  department  of 
the  stale,  with  knowledge  that  in  its  operation  the  in- 
spection fee  is  excessive,  fails  or  refuses  to  modify  or 
repeal  the  law  ;  that  it  is  a  question  of  good  or  bad  faith 
of  the  legislature.  While  it  is  admitted  by  the  defendants 
and  cross-petitioners  that  no  complaint  was  made  by 
them  of  the  operation  of  the  law  before  this  suit  was  In- 
stituted, they  contend  that  the  state  and  its  legislative 
department  have  at  all  times  had  notice  and  knowledge  of 
the  wrongful  operation*  of  the  law;  that  bad  faith  is 
shown,  so  far  as  it  is  necessary  to  be  shown,  when  the 
law  itself  in  operation  proves  to  be  bad;  that  it  is  a 
question  rather  of  the  power  of  the  state  to  impose 
such  a  tax  than  of  legislative  intent.  They  are  not  ask- 
ing the  refunding  of  money  unlawfully  paid,  but  are 
objecting  to  further  payment. 

The  knowledge  or  notice  that  the  state  has  had  is 
evidenced   by   the   following  facts:    From  1907   to   May, 
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1913,  the  excess  averaged  63  per  cent.,  reported  monthly 
to  the  state  auditor  and  to  the  governor.  In  1913  the 
state  oil  inspector,  in  his  printed  report  to  the  governor, 
nsed  this  language:  "We  of  this  department  are  consider- 
ably gratified  after  paying  all  the  expenses  of  every  kind, 
we  are  able  to  turn  over  to  the  state  treasury  for  the  years 
1911  and  1912  something  over  |76,000."  In  the  printed 
report  of  January  1,  1915,.  2,500  copies  of  which  were 
circulated  over  the  state,  attention  is  called  to  the  fact 
that,  since  the  consolidation  of  the  two  departments, 
180,000  has  been  collected  over  and  above  the  cost  of 
operation  of  the  two  departments.  The  Nebraska  Blue 
Book  and  Historical  Register  for  1&15,  a  copy  of  which 
was  delivered  to  each  member  of  the  legislature,  con- 
tained a  statement,  covering  the  years  1886  to  1912, 
inclusive,  showing:  Total  receipts  for  oil  inspection  $470,- 
004.75.  Total  salaries  and  expenses  f228,240.35.  Total 
amount  paid  to  state  treasurer  f214,238.38.  The  evidence 
further  shows  that,  although  the  legislature  has  a  num- 
ber of  times  amended  the  law  governing  oil  inspection 
since  the  first  enactment,  the  ten-cent  rate,  here  in- 
volved, has  remained  the  same. 

We  are  of  the  opinion  that  these  facts  show  that  the 
state  had  knowledge,  if  indeed  it  is  not  charged  with 
constructive  knowledge,  of  the  practical  operation  of  the 
law;  that,  while  amending  the  law,  it  has  seen  fit  to  leave 
the  inspection  fee  as  originally  established;  that  there 
is  no  room  for  indulging  the  presumption  that  the  legis- 
lature has  any  intention  of  reducing  the  inspection   fee. 

As  bearing  upon  its  contention  as  to  bad  faith,  and  the 
necessity  of  directly  challenging  the  legislature's  atten- 
tion to  the  situation,  plaintiff  cites  lied  ''C'  Oil  Mfg.  Co. 
v^  Board  of  Agrmilture,  supra,  Wadhams  Oil  Co,  v. 
Tracy,  141  Wis.  150,  and  State  v.  Bartles  Oil  Co.,  supra. 
In  the  case  first  cited  the  plaintiff  attempted  to  enjoin 
the  enforcement  of  an  act  two  days  after  it  went  into 
effect.  The  court,  through  Chief  Justice  White,  uses 
language  as  follows  (p.  391) :   "The  mere  designation  of 
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the  exaction  as  a  tax  is  not  sufficient  to  warrant  the 
deduction  that  the  charge  authorized  for  the  inspection 
was  not  one  really  for  such  purpose.  We  cannot  lightly 
attribute  improper  motives  to  the  law-making  power.'* 
The  court  would  not  pronounce  the  law  invalid  before 
trial  of  it.  The  question  of  failure  to  reduce  a  fee  be- 
cause it  had  proved  excessive,  and  of  the  presumptions 
arising  therefrom,  was  hardly  under  consideration.  The 
counterpart  of  the  same  question,  however,  is  stated  in 
the  syllabus  as  follows:  "If  the  inspection  fees  exacted 
under  a  state  statute  average  largely  more  than  enough 
to  pay  expenses,  the  presumption  is  that  the  state  will 
reduce  them  to  conform  to  the  constitutional  authority 
to  impose  fees  solely  to  reimburse  for  expense  of  inspec- 
tion." 

In  Wadhams  Oil  Co.  v.  Tracy,  supra,  the  plaintiff 
sought  to  enjoin  the  execution  of  the  law  for  various  rea- 
sons. A  demurrer  to  the  petition  was  sustained.  While 
the  petition  contained  a  general  allegation  that  the  fees 
were  exorbitant,  the  court  did  not  treat  it  as  a  case 
where,  in  its  operation,  the  law  had  proved  to  be  a  reve- 
nue measure.  The  court  disposes  of  the  question  in  para- 
graph 6  of  its  syllabus  as  follows:  "An  allegation  in  a 
complaint,  challenging  the  legitimacy  of  an  ostensible 
police  regulation  on  the  ground  that  the  fees  provided 
for  are  so  large  as  to  show,  clearly,  that  the  object  there- 
of was  revenue,  does  not  tender  an.  issue  of  fact  for 
confession  or  denial  by  the  adverse  party,  when  it  can 
be  clearly  seen  from  the  face  of  the  pleading,  in  the 
light  of  common  knowledge  and  established  judicial 
rules,  that  the  fees  are  within  reason  as  mere  expenses 
of  executing  the  law.'' 

The  case  of  State  v.  Bartles  Oil  Co.  132  Minn.  138, 
attaches  more  importance  to  legislative  bad  faith  or  in- 
tention than  others  cited.  In  the  body  of  the  opinion, 
Foote  (&  Co.  V.  Stanley,  supra,  and  Red  ^'C'^  Oil  Mfg. 
Co.  V.  Board  of  Agriculture,  supra,  are  cited  as  holding: 
"That  the  courts  do  not  interfere  immediately  upon  it 
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being  made  to  appear  that  the  amount  collected  is  beyond 
what  is  needed  for  inspection  expenses,  because  of  the 
presumption  that  the  legislature  will  reduce  the  fees  to 
a  proper  amouiit.'^  Both  of  these  are  cases  where  the  court 
was  considering  merely  the  language  of  the  statute,  and 
not  its  workings  in  actual  operation.  The  Minnesota 
opinion  recites  the  fact  that  from  1903  to  1M3,  in- 
clusive, the  expenses  fluctuated  from  53  to  98  per  cent, 
of  the  receipts,  averaging  82  per  cent. ;  that  these  expen- 
ses covered  only  the  actual  expenses  of  oil  inspection, 
with  no  allowance  for  incidental  services  rendered  by  the 
other  departments  of  the  state.  It  recites  that  its  last 
legislature  had  reduced  the  fee  from  ten  to  seven  cents. 
While  admitting  that  the  record  shows  that  the  fees  have 
been  higher  than  necessary  to  meet  the  expenses  of  an 
economical  inspection,  the  court  say  that,  under  the 
rules  fixed  for  its  guidance,  it  cannot  say  that  the  statute 
is  invalid. 

It  will  be  noted  that  in  the  Minnesota  case  no  ques- 
tion of  what  notice  or  knowledge  the  legislature  needed 
to  have  was  considered.  So  far  as  the  opinion  shows,  the 
legislature  at  all  times  knew  the  operation  of  the  law. 
The  facts  in  that  case,  as  will  be  noted,  are  radically  dif- 
ferent from  those  in  the  case  in  hand,  both  as  to  the  ex- 
cessive fees  and  as  to  legislative  action.  We  think  that 
a  careful  consideration  of  the  opinion  in  the  Minnesota 
case,  not  the  law  of  it  as  expressed  in  the  syllabus,  will 
show  that  about  all  the  court  has  stated,  touching  this 
question,  is  as  follows:  It  recognizes  the  law  to  be  that 
the  fixing  of  an  inspection  fee  is  a  matter  within  the 
reasonable  discretion  of  the  law-making  body;  that  the 
courts  have  no  right  or  authority  to  interfere  until  the 
law,  either  on  the  face  of  it  or  in  its  operation,  shows 
that  there  has  been  an  abuse  of  discretion  on  the  part  of 
the  legislature.  Ordinarily,  the  legislature  at  the  time 
of  enacting  a  law  cannot  know  beforehand  exactly  what 
its  working  results  will  be.  It  follows  that  the  courts 
will  not  ordinarily  interfere  immediately  with  its  execu- 
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tion  because  that  would  be  to  say  that  a  law  which  was 
reasonably  within  the  discretionary  power  of  the  legis- 
lature was  really  enacted  in  bad  faith  and  intended  as  a 
revenue  measure.  This  may  be  the  law.  The  legislature 
having  a  discretionary  power  and  having  used  it  fairly, 
the  courts  will  always  wait  until  the  law  is  proved  bad 
in  operation,  and  even  then  will  wait  until  that  depart- 
ment of  the  state,  charged  with  the  duty  of  making  and 
amending  its  laws,  has  had  time  and  opportunity  to  act. 
Suppose  this  to  be  the  law.  It  has  no  application  to  a 
case  like  the  one  in  hand  where  for  many  years  the 
receipts  for  inspection  have  been  so  grossly  in  excess  of 
expenses  of  inspection  as  to  give  the  law  the  character 
of  a  revenue  measure,  to  the  knowledge  of  the  state,  as 
shown  by  the  public  records. 

Whether  or  not  knowledge  or  good  or  bad  faith  of  the 
legislature  is  a  material  issue  in  a  case  of  this  kind,  we 
do  not  decide.  It  is  the  opinion  of  the  writer  that  the 
legislative  intent  of  members  of  the  legislature  is  quite 
immaterial.  The  legislature  must  be  presumed  to  in- 
tend that  the  statute  will  operate  as  experience  demon- 
strates that  it  does,  in  fact,  operate. 

Let  us  add  that,  while  it  is  within  the  power  of  the 
state,  for  economy  or  other  reasons,  to  consolidate  de- 
partmc^nts,  as  was  done  here,  the  legislature,  in  fixing  its 
fees  for  inspection,  should  so  fix  them  for  each  depart- 
ment or  business  that  neither  can  complain  that  an  un- 
fair proportion  of  the  burden  of  inspection  is  placed 
upon  it.  The  guiding  rule  for  the  legislature  is  to  so 
exercise  its  discretionary  power  that  the  fee  established 
in  each  business  or  occupation  will,  as  near  as  may 
be,  yield  an  amount  not  more  than  reasonably  sufficient 
to  pay  the  cost  of  inspection  in  such  business  or  occupa- 
tion. 

We  are  therefore  of  the  opinion  that  the  inspection  fee 
of  ten  cents  was  unenforceable  as  against  the  defend- 
ants at  the  time  they  filed  their  answer  and  cross-petition 
objecting  thereto. 
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Inasmuch,  however,  as  the  law  requires  that  inspec- 
tion should  be  had  before  oil  can  be  sold  in  the  state,  and 
it  is  equitable  that  the  expenses  of  inspection  should  be 
paid  by  the  defendant  oil  companies,  it  is  ordered  that 
the  inspection  fees,  heretofore  collected  and  now  in  the 
hands  of  the  clerk  of  this  court,  be  retained  until  the  fur- 
ther order  of  the  court. 

Judgment  for  defendants. 


Mattie    a.    Elliott,    administratrix,    appellant,    v. 
-<Etna  Life  Insurance  Company,  appellee. 

Filed  Fbbbitabt  21.  1917.    No.  18822. 

OarnlBlmieiit:  Liability  of  Indemnitob.  Where,  according  to  the  terms 
of  an  indemnity  policy,  an  insurance  company  has  tafcen  sole  and 
exclusive  charge  of  the  defense  of  an  action  against  the  Insured 
for  damages  for  the  death  of  the  latter's  employee  and  a  Judgment 
has  been  rendered  against  the  insured,  the  liability  of  the  in- 
surance company  is  subject  to  garnishment  where  the  insured  is 
Insolyent,  notwithstanding  a  provision  that  "no  action  shall  lie 
against  the  company  to  recover  for  any  loss  or  expense  under  this 
policy  unless  it  shall  be  brought  by  the  assured  for  loss  or  expense 
actually  sustained  and  paid  in  money  by  him  after  actual  trial  of 
the  issue." 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie,  Judge,    Reversed. 

W.  C.  Lambert  and  8.  L.  Winters,  for  appellant. 

Gurley  &  Fitch,  contra, 

MORRISSEY,  C.   J. 

Plaintiff  recovered  a  judgment  against  the  General 
Construction  Company  for  the  death  of  her  son  while 
in  its  employ,  and  in  garnishment  proceedings  summoned 
the  jEtna  Life  Insurance  Company,  which  had  insured 
the  General  Construction  Company  against  loss  resulting 

100  Neb.— «3 
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from  claims  »for  damages  on  account  of  injuries  or  death 
suffered  by  any  employee.  The  garnishee  denied  liability 
to  the  judgment  debtor,  On  the  ground  that  the  latter 
was  insolvent  and  had  not  paid  the  judgment,  the  policy 
providing:  "No  action  shall  lie  against  the  company  to 
recover  for  any  loss  or  expense  under  this  policy  unless  it 
shall  be  brought  by  the  assured  for  loss  or  expense 
actually  sustained  and  paid  in  money  by  him  after 
actual  trial  of  the  issue." 

The  garnishee  was  discharged.  This  action  was 
brought  to  recover  from  the  -<Etna  Life  Insurance  Com- 
pany  for  an  unsatisfactory  answer  in  the  garnishment 
proceedings.  From  an  order  sustaining  defendant's 
demurrer  and  dismissing  the  action,  plaintiff  has  ap- 
pealed.' 

In  addition  to  the  provision  quoted,  the  policy  also, 
provided :  "Upon  the  occurrence  of  an  accident  the 
assured  shall  give  immediate  written  notice  thereof  \\ith 
the  fullest  information  obtainable  to  the  home  office  of 
the  company  at  Hartford,  Connecticut,  or  its  duly 
authorized  agent.  If  a  claim  is  made  on  account  of  such 
accident  the  assured  shall  give  like  notice  thereof  with 
full  particulars.  The  assured  shall  at  all  times  render 
to  the  company  all  co-operation  and  assistance  in  his 
power. 

"If  thereafter  any  suit  is  brought  against  the  assured 
to  enforce  a  claim  for  damages  on  account  of  an  acci- 
dent covered  by  this  policy,  the  assured  shall  immedi- 
ately forward  to  the  company's  home  office  every  sum- 
mons or  other  process  as  soon  as  the  same  shall  have 
been  served  on  him,  and  the  company  will,  at  its  own 
cost,  defend  such  suit  in  the  name  and  on  behalf  of  the 
assured,  unless  the  company  shall  elect  to  settle  the  same 
or  to  pay  assured  the  indemnity  as  provided  for  in  con- 
dition A  hereof. 

"The  assured,  whenever  requested  by  the  company, 
shall  aid  in  effecting  settlements,  securing  information 
and  evidence,  the  attendance  of  witnesses,  and  in  pros- 
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ecuting  appeals,  but  the  assured  shall  not  voluntarily 
assume  any  liability  or  interfere  in  any  negotiation 
for  settlement,  or  in  any  legal  proceeding,  or  incur  any 
expense,  or  settle  any  claim,  except  at  his  own  cost, 
without  the  written  consent  of  the  company  previously 
given,  except  that  the  assured  may  provide  at  the  com- 
pany's expense  such  immediate  surgical  relief  as  is 
imperative  at  the  time  of  the  accident." 

The  petition  alleges  that  the  insured  complied  with  the 
provisions  of  the  contract  and  surrendered  control  of 
the  action,  that  defendant  herein  conducted  all  negotia- 
tions for  settlement,  took  sole  charge  of  the  action 
against  the  General  Construction  Company,  and  from 
a  judgment  in  plaintiff's  favor  took  an  appeal  to  the 
supreme  court,  where  the  judgment  was  affirmed.  Elliott 
V,  General  Construction  Co,,  93  Neb.  453.  It  may  also  be 
inferred  from  the  petition  that  the  insured  was  insol- 
vent when  the  action  against  it  was  commenced. 

The  question  presented  seems  to  be:  Where,  accord- 
ing to  the  terms  of  an  indemnity  policy,  an  insurance 
company  has  taken  sole  charge  of  the  defense  of  an  action 
against  the  insured  for  damages  for  the  death  of  the 
latter's  employee  and  a  judgment  has  been  rendered 
against  the  insured,  is  the  liability  of  the  insurance 
company  subject  to  garnishment  where  the  insured  is 
insolvent,  where  the  policy  provides  that  "no  action 
shall  lie  against  the  company  to  recover  for  any  loss  or 
expense  under  this  policy  unless  it  shall  be  brought  by 
the  assured  for  loss  or  expense  actually  sustained  and 
paid  in  money  by  him  after  actual  trial  of  the  issue?" 

Defendant  contends  that  the  policy  is  an  indemnity 
contract,  and  that  under  the  terms  of  the  provision 
just  quoted  it  is  in  no  case  liable  to  the  insured  until  the 
latter  has  actually  paid  the  judgment.  In  the  interpre- 
tation of  a  contract  an  admissible  and  a  reasonable  con- 
struction which  will  not  render  it  invalid  should  be 
adopted.  The  general  purpose  of  the  contract  should 
also  be  considered.     The  general  object  of  the  indemnity 
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was  that  losses  arising  from  injuries  to  employees 
should  not  fall  upon  the  employer,  but  upon  the  in- 
surer, who  by  the  collection  of  premiums  creates  a 
fund  with  which  to  pay  such  losses.  To  cheapen  the 
cost  of  insurance  the  insurer  agreed  to  defend  at  its 
own  cost  all  actions  which  it  should  be  unable  to 
compromise.  The  employer  surrendered  control  of  the 
litigation,  and  the  insurer,  through  its  attorneys,  re- 
sisted the  claim  of  plaintiff,  was  unsuccessful,  and  ap- 
pealed to  the  supreme  court,  where  the  judgment  was 
afl8rmed.  Elliott  v.  General  Construction  Co.y  93  Neb. 
453.  For  every  purpose  except  that  of  paying  the 
judgment  the  insurer  has  been  the  real  litigant.  After 
it  has  exhausted  all  legal  measures  in  attempting  to 
defeat  plaintiff's  claim,  it  attempts  to  deprive  her  of 
the  fruits  of  the  litigation  by  relying  upon  the  failure 
of  the  insolvent  employer,  the  judgment  debtor,  to  pay 
the  judgment,  as  required  by  the  following  provision 
of  the  contract:  **No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  or  exi)ense  under  this  policy 
unless  it  shall  be  brought  by  the  assured  for  loss  or 
expense  actually  sustained  and  paid  in  money  by  him 
after  actual  trial  of  the  issue." 

This  is  a  proper  provision  to  protect  the  insurer 
from  claims  of  the  employer  before  the  latter  has  paid 
the  judgment,  since  the  purpose  of  the  contract  was  to 
reimburse  him,  and  not  to  provide  him  with  funds 
which  he  might  or  might  not  use  to  pay  a  judgment 
recovered  by  an  employee.  This  protection  is  not  denied 
the  insurer  when  through  garnishment  proceedings 
after  judgment  it  is  compelled  to  pay  a  judgment 
rendered  against  an  insolvent  employer.  Its  ob- 
ligation under  the  contract  is  discharged  as  fully  as  if 
it  had  paid  the  employer  after  he  had  paid  the  judgment. 
Any  other  construction  can  serve  no  purpose  except 
to  defeat  the  collection  of  plaintiff's  judgment.  Where 
the  insurer  has  been  the  actual  litigant  it  will  not 
be  permitted  to  defeat  the  collection  of  the  judgment 


Vol.  100]  JANUARY  TERM,  1917.  837 


BUlott  V.  ^tna  Life  Ins.  Co. 


by  insisting  upon  such  a  construction.  The  conclusion 
here  reached  has  been  justified  by  the  supreme  court 
of   Minnesota   in   the   following   language: 

"Upon  the  record  did  it  appear  that  the  company,  the 
garnishee,  was  indebted  to  the  defendant  when  the  dis- 
closure was  had?  It  may  be  conceded  that  the  company 
intended  so  to  frame  the  policy  that  not  every  avenue 
of  escape  from  payment  in  case  of  a  loss  should  be 
closed.  The  main  purpose  of  its  business  is  to  obtain 
and  retain  the  premiums.  The  object  of  the  assured 
is  to  get  protection.  The  object  and  purpose  of  the  con- 
tracting parties  is  not  to  be  lost  sight  of  in  construing 
a  contract,  nor  is  the  rule  that  in  case  of  ambiguity  it 
must  be  resolved  against  the  one  who  prepared  the  in- 
strument." 

"If  suit  is  brought  on  a  claim  intended  to  be  covered 
by  this  policy,  the  company,  after  notice,  agreed  to  de- 
fend; but,  not  only  that,  it  reserved  to  itself  the 
exclusive  right  to  settle  or  carry  on  the  litigation,  ex- 
cluding the  assured  from  any  interference  therewith. 
On  these  provisions  the  company  acted,  assumed  the 
defense,  and  has  carried  on  the  litigation  to  the  bitter 
end,  even  after  defendant  left  this  jurisdiction.  The 
assured  retained  no  voice  or  interest  in  the  litigation. 
The  company  substituted  its  interests  and  its  judgment 
for  that  of  the  assured  in  the  action.  By  so  doing  it 
assumed  a  relation  to  this  plaintiff,  and  to  every  plaintiff 
where  under  its  policy  it  steps  into  a  suit,  which  must 
be  considered  in  construing  the  contract.  Neither  public 
policy  nor  legal  principles  can  be  invoked  against  the 
validity  of  these  provisions,  if  they  mean  no  more  than 
an  undertaking  to  contest  an  asserted  claim  against 
the  assured,  for  which  it  is  liable  when  established; 
but  if,  under  the  pretense  of  an  insurance  obligation, 
the  company  carried  on  litigation  in  the  name  of  one  who 
has  neither  voice  nor  interest  therein,  and  which  does 
not  affect  the  company   itself,   because  the   assured   is 
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unable  or  unwilling  to  pay  if  plaintiff  is  awarded  judg- 
ment, it  would  seem  the  company  becomes  an  oflScious 
intermeddler.  Public  policy  does  not  permit  a  litigant 
to  so  surrender  control  of  his  lawsuit  to  one  who  has 
no  interest  in  the  cause  of  action.  A  contract  between 
client  and  attorney,  although  the  attorney  has  a  lien 
for  his  fees  on  the  caus€j  of  action,  is  void,  if  the  client 
is  excluded  from  control  of  the  cause  of  action.  The 
policy  here  should  be  so  interpreted,  if  possible,  that  its 
provisions  do  not  run  contrary  to  law,  and  that  result 
is  reached  by  holding  that  the  undertaking  to  defend 
means  something  more  than  carrying  on  litigation  in 
court.  ♦  ♦  ♦  We  therefore  hold  that,  in  a  policy 
such  as  this,  where  the  company  has  come  into  the 
litigation  and  assumed  exclusive  control  thereof  under 
its  contract,  it  recognizes  a  liability,  if  it  fails  to  defend 
successfully,  to  pay  the  assured  the  amount  of  the  judg- 
ment it  so  permits  to  be  established,  not  exceeding  the 
sum  stipulated  in  the  policy,  and  also  that,  as  to  the 
plaintiff,  it  should  be  considered  that  such  judgment 
is  a  debt  due  the  assured  from  the  company,  and  not 
dependent  on  any  contingency.  Payment  of  the  judg- 
ment, so  far  as  the  rights  of  the  company  are  concerned, 
in  such  case,  is  a  mere  pro  forma  matter,  and  not  a 
condition  precedent  to  its  liability  to  defendant  under 
plaintiff's  garnishee  proceeding."  Patterson  v.  Adan, 
119  Minn.  308. 

It  must  be  conceded  that  the  majority  of  courts 
passing  upon  this  question  have  taken  a  different  view. 
The  cases  are  reviewed  in  Fidelity  <&  Casualty  Co.  v. 
Martin,  163  Ky.  12.  The  conclusion  reached  in  the 
present  case,  however,  is  in  harmony  with  the  general 
purpose  of  the  contract,  promotes  justice,  and  deprives 
the  indemnitor   of  no   legitimate   protection. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  case  remanded. 

Rbversed. 


Vol.  100]  JANUARY  TERM,  1917.  839 


Elliott  V.  i^tna  Life  Ins.  Co. 


Cornish,  J.,  dissenting. 

The  maxim,  *^no  wrong  without  a  remedy,"  refers 
to  legal  wrongs.  In  a  free  state,  where  men  buy,  sell, 
contract,  and  mingle  with  each  other,  inequities  arise 
of  which  the  law  takes  no  cognizance.  My  brothers  of 
the  bench  feel  sure  that  the  plaintiff,  if  defeated,  would 
suffer  wrong.  I  think  they  are  mistaken,  and,  whether 
mistaken  or  not,  I  feel  sure  that  the  decision  does  the 
defendant  a  legal  wrong. 

Stripped  of  legal  verbiage,  the  question  is:  Will  the 
courts  permit  a  contract  wherein  the  insurer  promises 
to  indemnify  the  employer  against  loss  from  accident 
to  employees  on  condition  that  he  shall  be  notified, 
shall  consent  to  any  settlement  made,  be  permitted  to 
defend  the  lawsuit,  if  any,  and  also  on  condition  that  it 
shall  be  so  far  an  indemnity  contract  that  the  insurer 
shall  not  be  liable  until  the, employer  has  actually  paid 
the  loss  sustained,  as  determined  in  settlement  or  in 
court? 

If  such  a  contract  will  be  permitted,  then  the  con- 
tract under  consideration  will  be  permitted.  One  can 
safely  challenge  opposition  to  find  a  term  or  provision 
lacking  for  such  a  contract.  Its  history  is  that  it  was 
carefully  drawn  with  a  view  to  the  ^^payment-first" 
provision  and  agreed  to  by  the  parties  to  it.  Now,  when  . 
parties  have  freely  contracted,  the  courts  must  abide 
by  the  terms  of  the  contract,  or  tell  why  not;  otherwise, 
the  court  makes  the  contract  for  the  parties  and  be- 
comes a  legislative  body.  A  mere  inequity  as  between 
the  parties  is  not  sufficient.  Some  ambiguity  or  re- 
pugnancy must  be  shown,  or  that  it  is  unconscionable, 
against  public  policy,  or  otherwise  forbidden  by  law. 
Hard  cases^  make  bad  law. 

In  the  body  of  the  opinion  the  court  reaches  its 
conclusion  through  an  interpretation  of  the  contract, 
and  gives  las  a  reason  for  its  interpretation  that  to  re- 
quire payment  by  the  employer  of  the  judgment,  before 
liability  of  the  insurer  arises,  would  make  the  contract 
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one  against  public  policy.  In  the  syllabus,  which  is 
supposed  to  state  the  law  of  the  case,  the  rule  is  not 
made  to  depend  upon  interpretation  at  all,  but  applies 
to  any  contract  containing  the  provision  quoted  in  it. 
Suppose  the  next  contract  whicTi  comes  before  us  should 
be  one  containing  a  provision  like  the  one  quoted  in  the 
syllabus,  with  these  words  in  addition:  "Let  no  one, 
either  the  courts  or  anybody  else,  construe  this  contract 
to  mean  that  in  a  certain  event  the  insurer  is  liable  be- 
fore payment  of  the  loss  by  the  employer;  it  means, 
as  of  course  we  always  intended  it  to  mean,  that  in  no 
event,  the  parties  having  lived  up  to  their  contract, 
shall  the  insurer  be  liable  until  the  employer  has  suf- 
fered the  loss ;  that  is,  has  paid  it.''  Will  the  court  then, 
contrary  to  the  opinion,  refuse  to  call  the  contract 
void  as  against  public  policy?  Will  it,  in  accordance 
with  the  rule  stated  in  the  syllabus,  hold  that  the  lia- 
bility still  exists,  even  though  the  contract  is  against 
public  policy?  Probably  not;  for  if,  in  any  such  case, 
the  quoted  provision  is  against  public  policy,  then  the 
whole  contract,  being  inseparable,  fails.  The  courts 
will  not  perforce  give  a  contract  the  construction  that  its 
language  will  not  permit,  to  prevent  its  being  void  as 
against  public  policy. 

In  the  opinion,  interpreting  the  contract,  it  is  thought 
its  provisions  may  "mean  no  more  than  an  undertaking 
to  contest  an  asserted  claim  against  the  assured,  for. 
which  it  (the  insurer)  is  liable  when  established."  The 
"undertaking  to  contest"  is  squarely  and  fully  provided 
for  in  a  section  preceding  the  quoted  provision.  The 
quoted  provision  is  the  only  one  in  the  contract  which 
undertakes  to  tell  when  the  liability  for  payment  arises 
against  the  insurer.  Read  it  again.  It  seems  to  the 
writer  that  it  can  have  but  one  possible  meaning;  that 
is,  that  the  employer  must  pay  the  loss  before  he  is 
entitled  to   be   indemnified. 

It  is  argued,  not  as  a  matter  of  estoppel,  but  of  in- 
terpretation,   that    the    quoted    provision    may    have   in 
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mind  a  case  where  the  insurer  has  refused  to  defend, 
in  which  ease  he  will  not  be  liable  until  the  employer 
has  paid  the  judgment.  This  suggestion  does  violence  to 
the  terms  of  the  contract.  The  undertaking  to  defend 
is  absolute.  It  forgets  that  the  policy  throughout  is  one 
to  indemnify  against  loss,  and  not  against  liability. 
The  insurer  has  no  right  of  election  to  defend  or  not. 
By  its  plain  terms,  the  insurer  must  either  settle,  de- 
fend, or  pay.  Under  such  an  interpretation,  the  insurer 
can  defend  only  on  penalty  of  assuming  the  entire  lia- 
bility of  the  suit. 

Would  a  provision  making  liability  contingent  on 
payment  by  the  employer,  combined  with  the  provision 
that  the  insurer  shall  have  control  of  the  defense,  make 
the  contract  void  as  against  public  policy?  Not,  I  think, 
unless  we  are  to  make  new  law.  As  said  by  one  of 
the  early  judges,  "Public  policy  is  an  unruly  horse  and 
dangerous  to  ride."  "Judges  are  more  to  be  trusted  as 
interpreters  of  the  law."  Public  policy  extended  might 
lead  us  anywhere,  just  as  would  the  practice,  in  deciding 
cases,  of  not  applying  the  general  rules  of  the  law, 
but  following  our  sense  of  equity  in  the  individual  case. 

So  far  is  the  provision  requiring  notice  to  the  insurer 
and  a  right  to  defend  from  being  against  public  policy, 
that  what  is  most  valuable  in  that  provision  for  him 
would  be  his,  if  the  provision  were  entirely  left  out  of  the 
contract.  He  is  the  real  party  in  interest,  the  one  who 
should  defend,  the  one  who  may  have  to  pay  the  judg- 
ment. At  common  law,  one  who  has  to  pay  the  judgment 
is  entitled  to  notice,  has  a  right  to  be  present  and  even 
be  given  a  voice  in  the  trial.  The  court  would  protect  his 
interest  to  see  that  no  unjust  judgment  was  obtained. 
The  insurer's  case  is  not  that  of  an  intermeddler,  or  of 
a  lawyer,  buying  a  lawsuit,  stirring  up  a  lawsuit, 
or  preventing  settlement.  Probably,  at  common  law, 
without  any  contract  for  it,  the  employer  could  not 
hold  him  to  a  settlement  without  his  consent.     Under 
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this  contract,  the  employer  is  as  free  to  settle  as  if 
he  had  never  paid  his  |30  premium. 

How  can  it  be  said  that  the  insurer  has  no  interest  in 
the  lawsuit  when  the  employer  is  insolvent?  That  is 
to  say  that  insolvents  have  no  credit.  Ordinarily,  or 
at  least  in  half  of  the  cases,  the  insolvent  will  find  it 
easy  to  get  the  money  to  pay  the  judgment.  The  ar- 
gument assumes  that  the  insurer  will  know  of  the  in- 
solvency. 

Much  time  is  spent  in  discussing  the  propriety  and 
purpose  of  the  quoted  provision  requiring  payment  first. 
I  do  not, care  how  hard  this  provision  may  appear  to  be 
in  the  present  case.  In  my  opinion,  its  meaning  being 
clear  and  unambiguous,  the  particular  purpose  or  reason 
which  the  parties  had  for  inserting  it  is  not  the  business 
of  the  court.  The  fact  that,  as  free  contracting  parties, 
they  placed  it  there  is  sufficient.  If  reasons  are  neces- 
sary, they  are  at  hand.  The  insurer  wished  to  make  a 
strictlv  indemnitv  contract.  He  did  not  care  to  be  sub- 
rogated  to  a  loss  which  the  employer  was  released  by 
his  insolvency  from  paying.  The  insurance  world  rec- 
ognizes the  fact  that  the  irresponsible  man  is  a  greater 
risk  than  the  responsible  one.  In  cases  like  the  one 
in  hand  the  danger  of  collusion  between  employer  and 
employee  at  once  arises.  Again,  the  insurer,  on  grounds 
of  business  policy,  may  prefer  to  make  sure  that  the 
money  goes  to  the  injured  employee.  Without  the 
provision,  it  may  go  elsewhere.  The  opinion  itself 
says:  "This  is  a  proper  provision  to  protect  the  in- 
surer" against  the  misapplication  of  the  fund.  But  such 
need  for  this  protection  could  only  arise  in  case  of  in- 
solvency. So  we  have  the  court,  at  this  point,  making 
the  provision  a  proper  one  for  this  purpose,  but,  later 
on  in  the  opinion,  holding  that  it  never  has  any  use  or 
application  except  when  the  insurer  has  not  conducts 
the  defense.  If  the  provision  is  in  for  one  purpose,  it 
is  in  for  all  purposes  within  its  expressed  meaning.  The 
court  cannot  say  it   shall  apply  for  this  purpose,  and 
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justify  itself  in  refusing  it  for  other  purposes  because, 
in  the  individual  case,  it  would  work  a  hardship,  con- 
trary to  its  notions  of  justice.  The  laws  are  adapted 
to  those  cases  which  more  frequently  occur.  It  seems 
to  me  the  opinion  exhibits  a  strained  construction  of 
the  contract,  due  to  the  particular  circumstances  of  the 
case.  If  these  contracts  work  a  hardship  on  employees, 
that  is  a  consideration  for  the  legislature,  not  the  courts 
of  justice. 

The  contract,  on  simple  view,  is  clear  and  easily 
understood.  Argument  about  it  and  the  refinements  of 
logic,  to  make  it  mean  something  else,  are  only  con- 
fusing. Twenty-four  courts,  besides  the  trial  court, 
have  passed  upon  this  contract.  All  but  three  of  them 
have  construed  it  to  be  an  indemnity,  not  a  liability 
contract.  For  a  review  of  the  cases,  see  the  recent  case 
entitled  Fidelity  £  Casualty  Co.  v.  Martin,  163  Ky.  12. 

The  courts  must  remember  that  they  are  neither  law- 
makers nor  contract-makers,  and  that  contracts  not  pro- 
hibited by  law  are  the  law  between  the  parties  to  them. 
As  said  by  Sir  Frederick  Pollock,  in  his  article  on 
Contracts,  7  Ency.  Brit.  p.  35,  the  enforcement  of 
contracts  is  among  ^*the  most  important  functions  of 
legal  justice."  Page  38:  "The  business  of  the  law, 
therefore,  is  to  give  effect  so  far  as  possible  to  the  inten- 
tion of  the  parties,  and  all  the  rules  for  interpreting 
contracts  go  back  to  this  fundamental  principle  and 
are  controlled  by  it.  *  *  *  A  rule  which  can  take 
effect  against  the  judicially  known  will  of  the  parties 
is  not  a  rule  of  construction  or  interpretation,  but  a 
positive  rule  of  law."  If  we  deviate  from  this  rule 
of  construction,  there  will  arise  general  confusion  and 
uncertainty  as  to  what  the  law  is,  not  conducive  to 
the  ends  of  justice. 
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Johanna     Spratlen,     administratrix,     appellant,     v. 
James  C.  Ish,  Administrator,  appellee. 

Filed   Febbuabt   21,   1917.     No.    19123. 

Negligence:  Injttbt:  Pboximate  Cause.  The  proximate  cause  of  an 
injury  is  that  cause  which,  in  the  natural  and  continuous  sequence, 
unaccompanied  by  any  efficient  intervening  cause,  produces  the  in- 
Jury,  and  without  which  the  result  would  not  have  occurred. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  Leslie.  Judge.    Affirmed. 

De  Bord,  Fradenburg  <&  Van  Orsdel  and  John  O. 
Yeiser,   for   appellant. 

W.  IF.  Slahaugh,  contra, 

MORRISSEY,  C.   J. 

In  December,  1909,  Fred  Spratlen  and  his  family  were 
tenants  of  Martha  M.  Ish.  The  house  was  equipped  with 
gas  fixtures,  and  was  lighted  by  gas.  One  of  the  pipes 
which  ran  through  the  cellar  was  so  constructed  that 
there  was  a  sag  or  bend  therein,  and  as  the  moisture 
in  the  gas  became  cooled  during  the  cold  weather  it 
settled  in  this  sag  and  froze.  The  ice  thus  formed 
stopped  the  flow  of  gas.  Some  member  of  the  Spratlen 
family  notified  the  gas  company,  and  the  company  sent 
a  man  to  remedy  the  trouble.  He  opened  a  number  of 
gas  jets  (among  others  the  one  in  the  bedroom  in 
which  plaintiff's  decedent  slept),  and  poured  alcohol 
into  the  pipes  for  the  purpose  of  thawing  the  ice.  The 
jet  in  decedent's  bedroom  was  left  open,  but,  owing  to 
the  ice  in  the  pipe,  no  gas  escaped  at  the  time.  Mr. 
Spratlen  came  in  during  the  night  and  retired  as  usual. 
Some  time  afterwards,  by  the  action  of  the  alcohol  and 
the  rising  temperature,  the  ice  thawed,  the  gas  flowed 
through  the  pipe,  escaped  through  this  jet  which  the 
gas  company's  agent  had  left  open,  and  Mr.  Spratlen 
was  asphyxiated. 
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The  widow,  as  administratrix  of  his  estate,  filed  suit 
against  the  gas  company  and  Mrs.  Ish,  the  owner  of 
the  house.  Subsequently  plaintiff  made  a  settlement 
with  the  gas  company,  which  paid  $3,000  into  court 
and  w^as  discharged  of  all  liability,  and  the  case  against 
Mrs.  Ish  was  dismissed.  Plaintiff  then  filed  this  suit 
against  Mrs.  Ish  and  her  son,  James  C.  Ish.  The  peti- 
tion seeks  to  attach  liability  to  Martha  M.  Ish  on  the 
theory  that  she,  as  the  owner  of  the  house,  maintained 
this  defective  and  improperly  drained  pipe  in  which 
the  liquid  froze;  that  this  freezing  prevented  the  flow 
of  the  gas;  that  the  gas  company's  employee  undertook 
to  eliminate  the  trouble;  that  in  doing  so  he  left  the 
gas  jet  open;  that  the  gas  company  was  negligent  in 
leaving  the  jet  open;  and  that  Mrs.  Ish  was  negligent 
in  maintaining  these  sags  or  traps  in  the  gas  pipes. 

James  C.  Ish,  it  was  alleged,  was  not  a  licensed 
plumber,  but  that  he  had  done  the  plumbing  in  this  in- 
stance, and  was  therefore  liable  for  its  defective  condition. 
James  C.  Ish  denied  that  he  had  done  the  plumbing.  The 
cause  of  action  against  him  seems  to  have  been  aban- 
doned on  the  appeal.  At  the  conclusion  of  plaintiff's 
evidence,  the  trial  court,  on  defendants'  motion,  di- 
rected the  jury  to  return  a  verdict  for  both  defendants. 
Motion  for  new  trial  was  overruled,  and  the  plaintiff 
appeals. 

Plaintiff  argues  that  this  accident  would  not  have  hap- 
pened if  the  defendant  had  not  trapped  the  water  in 
the  pipe;  in  other  words,  had  the  pipes  properly 
drained,  the  agent  of  the  gas  company  would  not  have 
been  called  and  the  jet  would  not  have  been  left  open; 
that  the  negligent  construction  of  the  pipe  and  the 
negligent  conduct  of  the  gas  company  were  concurrent, 
and  therefore  Mrs.  Ish  and  the  gas  company  are  jointly 
and  severally  liable.  Perhaps  this  case  might  be  dis- 
posed of  under  the  rule  in  Davis  v.  Manningy  98  Neb. 
707,  but  we  think  it  better  to  meet  the  direct  question: 
Was    the    alleged    negligent    plumbing    the    proximate 
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cause  of  the  injury?  If  this  question  is  answered  in  the 
negative,  it  is  unnecessary  to  determine  the  rights  of 
landlord  and  tenant. 

The  alleged  negligence,  it  will  be  noted,  consisted  in 
permitting  one  of  the  gas  pipes  to  sag  so  that  it  did  not 
drain  properly,  and  the  liquid  therein  froze  and  shut 
o-flf  the  flow  of  gas  which  was  desired  for  illuminating 
purposes.  Had  the  gas  jet  been  left  closed,  this  would 
merely  have  caused  inconvenience  in  lighting  the  house,  but 
would  '  have  caused  no  other  injury.  Asphyxiation 
does  not  occur  from  shutting  oflf  the  flow  of  gas,  but 
from  permitting  it  to  escape.  No  stretch  of  the  imagin- 
ation will  permit  a  holding  that  asphyxiation  of  plain- 
tiflf's  decedent  was  the  natural  and  probable  result  of 
such  plumbing.  If  it  was  not,  plaintiff  is  not  entitled  to 
recover. 

"An  injury  that  could  not  have  been  foreseen  or 
reasonably  anticipated  as  the  probable  result  of  the  neg- 
ligence is  not  actionable,  nor  is  an  injury  that  is  not 
the  natural  consequence  of  the  negligence  complained  of, 
and  would  not  have  resulted  from  it,  but  for  the  inter- 
position of  some  new,  independent  cause  that  could  not 
Imve  been  anticipated."  Chicago.  St.  P.,  M.  <&  O.  R. 
Co.  V.   Elliott,  5  C.  C.  A.  347,  20   L.   R.  A.  582. 

"The  concurring  negligence  of  another  cannot  trans- 
form an  act  of  negligence  which  is  so  remote  a  cause  of 
an  injury  that  it  is  not  actionable  into  a  cause  so 
proximate  that  an  action  can  be  maintained  upon  it. 
Tt  cannot  create  a  liability  against  one  who  does  not 
legally  cause  it,  or  make  an  injury  the  natural  and 
probable  result  of  a  prior  act  of  negligence  which  was 
not,  or  would  not  have  been,  such  a  result  in  its  absence.'* 
Cole  V.  German  Savi7}g8  <&  Loan  Society,  59  C.  C.  A.  593, 
03  L.  R.  A.  416. 

Even  assuming  that  defendant  had  knowledge  of  the 
defective  plumbing,  that  she  knew  that  the  liquid  in 
the  gas  might  not  drain  oflf  properly,  that  the  pipes 
would   freeze  and   the  flow   of  the  gas   be  intercepted, 
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yet  she  could  not  have  foreseen  that  the  gas  company's 
agent  would  open  the  jet  and  remove  therefrom  the 
porcelain  tip,  and  leave  the  jet  open,  that  plaintiff's 
decedent  would  return  home  during  the  night  and 
retire  without  observing  the  condition  of  the  gas  jet,  that 
while  he  slept  the  temperature  would  rise  and  thaw  the 
ice,  that  the  flow  of  gas  would  be  resumed  and  the 
fatal  consequences  follow.  The  defect  in  the  plumbing 
is  legally  too  remote  to  contribute  to  the  death,  or  to 
impose  liability  upon  the  landlord.  It  was  not  the 
proximate  cause  of  the  injury.  That  the  trap  or  sag 
in  the  pipe  furnished  the  causation  or  condition  which 
rendered  the  accident  possible  is  not  to  be  disputed, 
but  it  cannot  be  logically  and  reasonably  maintained 
that  the  landlord  should  have  foreseen  or  anticipated 
the  negligent  conduct  of  the  gas   company's  employee. 

The  judgment  is 

Affirmed. 

Letton,  J.,  not  sitting. 


Charles  A.   Richey,  appellee,  v.   Omaha   &   Lincoln 
Railway  &  Light  Company,  appellant. 

Filed  February  21,  1917.    No.  19889. 

1.  Contracts:  Construction.  Technical  terms  in  a  contract  may  be 
given  a  nontechnical  meaning  relied  upon  by  one  party,  where  the 
other  party  had  reason  to  suppose  the  former  so  understood 
them.    Rev.  St.  1913,  sec.  7909. 

2.  InJuncttoiL  An  injunction  may  be  granted  to  prevent  a  public 
service  corporation  from  wrongfully  cutting  off  a  supply  of  elec- 
tricity which  it  is  under  contract  to  furnish. 

Appeal  from   the  district  court  for   Douglas  county: 
Charles  Leslie,  Judge.     Affirmed. 

Brome  £  Brome    for  appellant. 

Vinsonhalery  McOuckin  &  Caldtcell,  contra. 
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Rose,  J. 

Plaintiff  is  a  dealer  in  sand,  and  by  means  of  pumps 
procures  his  supply  from  the  Platte  river  near  Louis- 
ville. Defendant  operates  an  electric  railway  between 
Omaha  and  Papillion,  and  transmits  and  sells  electricity 
for  power  and  other  purposes.  Under  a  contract  dated 
February  6,  1914,  the  parties  agreed  that  plaintiff  should 
be  supplied  with  electricity  for  the  term  of  two  years, 
and  that  he  should  have  the  privilege  of  extending 
the  period  to  five  years — an  option  which  he  has  exer- 
cised. For  a  time  plaintiff  operated  his  pumps  with 
electricity  furnished  under  the  contract.  Claiming  that 
he  refused  to  pay  for  power  used,  defendant  severed 
the  wires  and  removed  the  appliances  employed  in 
delivering  currents.  ■  Plaintiff  resorted  to  equity.  From 
a  decree  requiring  defendant  to  restore  the  abandoned 
service  and  enjoining  further  interference  therewith 
in  violation  of  the  contract,  this  appeal  is  taken. 

The  appeal  presents  these  questions:  Was  plain- 
tiff in  default  in  paying  for  electricity  furnished?  Was 
he  entitled  to  the  equitable  remedy  of  injunction? 
Whether  he  was  in  default  depends  on  the  contract. 
The  material  provisions  are: 

"The  rate  to  be  charged  for  this  current  will  be 
2%  cents  per  kilowatt-hour  for  the  first  60  hours  use 
j)er  month  of  the  maximum  demand;  2^  cents  for  the 
second  60  kilowatt-hours,  and  2  cents  for  all  current 
in  excess  of  120  hours'  use  of  maximum  demand  per  month. 
In  addition  to  the  above  a  fixed  charge  of  $1.50  per 
horse-power  of  maximum  demand  per  month  will  be 
charged;  said  maximum  demand  to  be  determined  by 
taking  the  highest  average  for  15  consecutive  minutes 
(measured  bv  a  maximum-demand  meter  of  standard 
make)  during  the  month  for  which  bill  is  rendered; 
said  average  to  be  figured  on  a  kilowatt-hour  basis. 
All  current  to  be  measured  by  standard  make  electrical 
meters.  Yon  to  guarantee  us  a  minimum  revenue  of 
$9  per  annum   per  horse-power  connected,   based    upon 
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the  rated   capacity  given   by   the  manufacturer   of  the 
motor.    ♦    ♦    ♦ 

"We  will  guarantee  that  at  the  above  rate  your 
total  net  cost  of  operating  your  75  horse-power  motor 
on  an  8"  sand  pump  shall  not  exceed  |1  per  hour,  and 
it  is  agreed  that  should,  at  the  above  rate,  the  total 
amount  of  your  bills  exceed  the  above  guaranty,  then  you 
are  to  make  payment  to  us  *on  the  guaranty  basis. 
Should  the  amount  not  equal  the  guaranty  basis,  you  are 
to  remit  in  accordance  with  the  rates  in  the  foregoing 
paragraph.  Tou  to  report  the  actual  number  of  hours 
motor  is  operated  each  month;  we  to  retain  the  privi- 
lege, however,  of  installing  a  registering  meter  at  any 
time.  All  installations  to  be  based  on  the  same  guar- 
anty, in  proportion  to  the  horse-power  connected.   ♦   ♦   * 

"Each  of  your  plants  are  to  be  dealt  with  as  a 
separate  proposition,  but  each  to  be  operated  under  the 
foregoing  conditions."  ^ 

The  trial  court  found  that  plaintiff  was  required  to 
pay  for  electric  power  furnished  at  a  rate  not  exceed- 
ing |1  an  hour  for  each  75  horse-power  motor,  "based 
upon  the  rated  capacity  given  by  the  manufacturer  of 
the  motor,"  and  that  payments  for  additional  power 
should  be  made  on  the  same  basis.  If  this  construc- 
tion is  correct,  plaintiff,  as  shown  by  the  proofs,  paid 
for  all  the  power  used  by  him  before  bringing  suit. 
Defendant  contends,  however,  that  plaintiff  was  required 
to  pay  for  the  power  actually  used  at  the  rate  specified 
in  the  first  paragraph  of  the  contract  copied  herein; 
the  guaranty,  as  understood  by  defendant,  being  that 
the  cost  of  operating  a  pump  one  hour  should  not  exceed 
|1  for  each  75  horse-power  used,  without  regard  to 
the  manufacturer's  rated  capacity  of  the  motor.  Evi- 
dence on  defendant's  behalf  shows  that  electrical  engi- 
neers use  the  term  "horse-power  connected"  as  meaning 
the  power  actually  used,  which  may  be  twice  the 
manufacturer's  rated  power  of  the  motor.  Under  such 
a    construction    of    the    contract    the    amount    due    for 

100  Neb.— 54 
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power  used  each  month  would  exceed  the  amount  for 
which  plaintiff  has  paid.  In  view  of  the  entire  record, 
however,  the  construction  adopted  by  the  trial  court 
seems  to  be  correct.  Prior  to  the  execution  of  the  con- 
tract, defendant  proposed  the  rate  mentioned  in  the 
first  paragraph  quoted  herein,  but  plaintiff  said  that 
he  knew  nothing  about  electrical  terms,  and  that  he 
had  been  operating  a  60  horse-power  oil-engine  at  a 
cost  of  65  cents  an  hour.  The  gu^anty  clause,  the 
second  paragraph  copied  herein  from  the  contract,  was 
then  inserted  and  the  contract  executed.  Under  the 
circumstances  the  guaranty  clause  controls  conflicting 
provisions.  The  contract  was  drafted  by  defendant's 
agents.  They  were  familiar  with  their  technical  terms 
and  they  knew  that  plaintiff  was  not.  They  had  oc- 
casion to  learn  his  understanding  of  the  guaranty 
clause,  when  considered  with  the  entire  contract  and 
the  surrounding  circumstances.  The  sense  in  which  they 
had  reason  to  suppose  he  understood  the  contract  must 
prevail.  Rev.  St.  1913,  sec.  7909.  He  was  not  in 
default  in  paying  for  electric  power  used  under  this 
construction  of  the  contract. 

Was  plaintiff  entitled  to  an  injunction?  Defendant 
contends  that  an  action  at  law  for  damages  would 
afford  plaintiff  adequate  relief.  Defendant  is  a  cor- 
poration organized  under  the  laws  of  Nebraska,  re- 
lating to  the  organization  of  railway  companies.  Rev, 
St.  1913,  sees.  5927-5935.  The  articles  of  incorporation 
authorize  it  "to  generate,  sell  and  transmit  electricity 
for  power,  light  and  heating*  purposes,  and  for  general 
use  to  persons,  corporations,  or  municipalities."  It 
is  operating  an  electric  railway  from  Omaha  to  Papil- 
lion.  Under  authority  of  statute  it  transmits  "over 
its  right  of  way  currents  of  electricity  for  the  purpose 
of  *  *  *  supplying  power  for  the  use  of  such  rail- 
road and  the  use  of  others."  Rev.  St.  1913,  sec.  5930. 
In  its  answer  defendant  admits  that  it  is  "engaged  in 
the  transmission  and  sale  of  electricity  to  serve  Individ- 
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uals  and  corporations."  The  proofs  justify  a  finding 
that  defendant  in  transmitting  and  selling  electricity  is 
a  public  service  corporation.  In  that  event,  defendant 
insists  that  plaintiff  has  an  adequate  remedy  by  man- 
damus. That  is  the  proper  procedure  to  compel  a 
public  service  corporation  to  furnish  service  to  the 
public.  State  v.  Nebraslia  Telephone  Co.j  17  Neb.  126. 
The  writ  of  injunction  is,  however,  a  proper  remedy 
to  prevent  it  from  wrongfully  discontinuing  service  which 
it  is  under  contract  -to  furnish.  Seaion  Mmmtain  Elec- 
tric Light,  Heat  S  Poioer  Co.  v.  Idqho  Springs  Invest- 
ment Co.,  49  Colo.  122,  33  L.  R.  A.  n.  s.  1078;  United 
States  Electric  lAghting  Co.  v.  Metropolitan  Cluh,  6  App. 
D.  C. -536;  Egyptian  Packing  Co.  v.  Olney.Oas  Co.^  183 
111.  App.  447;  Graves  v.  Key  City  Gas  Co.,  83  la.  714; 
Sickles  V.  Manhattan  Gas-Light  Co.,  64  How.  Pr.  (N. 
Y.)  33. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Ora  Rookstool,  appellant,  v.  Cudahy  Packing  Com- 
pany   ET    AL.,    APPELLEES. 

Filed  Febbuabt  21,  1917.    No.  18647. 

1.  Pleading:  Constbuction.  If  a  petition  of  a  minor  by  his  next 
friend  to  recover  damages  for  personal  injury  alleges  the  age  of  the 
minor  at  the  time  of  the  injury  was  14  years,  another  allegation 
in  the  petition  that  he  was  under  15  years  at  that  time  must  be 
construed  as  against  the  pleader  as  also  alleging  that  he  was  14 
years  old  at  the  time  of  the  injury. 

2.   :  Cause  or  Action:  Review.     If  such  petition  counts  only 

upon  a  common-law  liability  of  the  employer,  and  the  evidence 
and  all  proceedings  upon  the  trial  are  consistent  only  with  that 
construction  of  the  pleadings,  and  the  case  is,  upon  that  theory, 
submitted  to  the  trial  court,  this  court  upon  appeal  will  so  con- 
sider it,  and  the  sutute  which  prohibits  the  employment  of  minors 
between  the  ages  of  14  and  16  years  has  no  application. 
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3.  Master  and  Servant:  Injttbt  to  Sebyant:  Action:  Review.  In 
such  action.  If  the  petition  does  not  allege  any  defect  in  the  ma- 
chinery or  appliances  by  which  the  plaintiif  was  injured,  and  no 
question  was  suggested  upon  the  trial,  it  will  not  be  considered 
in  this  court  upon  appeal. 

Opinion  on  motion  for  rehearing  of  case  reported, 
ante,  p.  118.  Former  judgment  of  reversal  vacated, 
and  judgment  of  district  court  affirmed, 

Sedgwick,  J. 

The  trial  court  instructed  the  jury  to  find  a  verdict 
for  the  defendant,  and  by  our  former  opinion,  ante,  p. 
118,  the  judgment  of  the  trial  court  was  reversed.  On 
motion  for  rehearing  the  case  has  been  again  sub- 
mitted upon  an  additional  brief  and  oral  arguments. 

The  plaintiff,  who  w^as  a  minor,  brought  the  action 
by  his  mojther  as  next  friend  to  recover  damages 
caused  by  an  injury  in  an  elevator  while  the  plaintiff 
was  in  the  employment  of  the  defendant  company. 
The  petition  alleged,  "plaintiff  herein  is  a  minor  of  the 
age  of  18  years,"  and  alleged  that  the  accident  occurred 
on  the  22d  day  of  May,  1910,  and  that  "plaintiff  was  at 
that  time  less  than  15  years  of  age."  As  the  action  was 
begun  on  the  23d  day  of  October,  1913,  the  allegation  that 
he  was  then  18  years  of  age  was  an  allegation  that 
when  the  accident  occurred  he  was  more  than  14  years 
of  age,  and  the  direct  allegation  that  when  the  accident 
occurred  he  was  less  than  15  years  of  age  must  also, 
as  against  the  pleader,  be  construed  to  mean  that  he 
was  past  14  years  of  age.  The  petition  counts  entirely 
upon  a  common  law  liability,  and  not  upon  the  statute 
which  prohibits  the  employment  of  a  child  under  14 
years  of  age,  or  the  statute  which  prohibits  the  employ- 
ment of  one  under  16  and  over  14  years  of  age,  except 
on  certain  conditions.  The  allegation  in  the  petition 
in  that  regard  was:  "Plaintiff  further  alleges  that  at 
that  time,  and  on  the  date  aforesaid,  plaintiff  herein 
was  a  minor,  and  was  not  familiar  with  nor  did  he 
appreciate    the   dangers    incident    to    the    operation    of 


Vol.  100]  JANUARY  TERM,  1917.  853 

Rookstool  y.  Cudahy  Packing  Co. 

said  elevator,  nor  did  this  minor  plaintiff  understand 
or  appreciate  the  specific  danger,  the  danger  of  looking 
into  the  elevator  shaft  in  the  manner  hereinbefore  set 
forth.  And  plaintiff  further  avers  and  alleges  that 
the  defendant  company  failed  and  neglected  to  warn 
plaintiff  of  the  danger  of  looking  into  the  shaft  of 
said  elevator;  nor  did  the  defendant  company  warn 
this  plaintiff  of  the  danger  of  being  caught  by  the 
descending  elevator  while  looking  into  the  shaft  there- 
of." If  the  employment  of  a  child  under  14  years  of 
age  is  the  cause  of  his  injury,  his  employer  would  be 
liable  for  damages.  It  is  not  necessary  to  determine 
in  this  case  whether  the  employer  of  such  a  child  would 
be  liable  for  any  and  all  injuries  that  might  occur 
to  him  while  in  such  employment,  without  regard  to 
whether  said  injuries  depended  upon  his  tender  years, 
since  this  record  is  conclusive  that  the  plaintiff  was 
more  than  14  years  of  age.  The  plaintiff  was  himself  asked 
upon  the  witness-stand  to  state  his  age,  and  stated 
that  he  was  18  years  of  age.  If  he  was  18  years  of 
age  at  the  time  of  the  trial,  he  must  have  been  more 
than  14  years  of  age  at  the  time  of  the  injury,  accord- 
ing to  the  allegations  of  the  petition.  The  plaintiff  and 
his  mother  testified  that  at  the  time  of  the  accident  the 
plaintiff  was  13  years  of  age.  But  this  was  several 
years  after  the  injury,  and  must  be  considered  as  an 
error  in  computation  on  their  part,  rather  than  a 
deliberate  intention  without  any  explanation  to  deny 
the  allegations  of  the  petition,  which  were  also  under 
oath.  This  statute  has  not  been  frequently  construed 
by  this  court.  The  section  that  prohibits  employment 
between  the  ages  of  14  and  16  years  is  followed  by  sev- 
eral sections  from  which  it  might  be  contended  that 
this  provision  is  rather  in  the  interest  of  the  education 
of  the  child  than  to  protect  it  from  unnecessary  dangers 
as  the. former  section  does.  However  that  may  be,  this 
court  has  said:  "Plaintiff,  having  induced  the  court  to 
adopt  one  theory,  ought  not  to  complain  because  a  dif- , 
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ferent  doctrine  was  not  followed."  Hankins  v.  Reimers,  86 
Neb.  307.  In  that  case  the  petition  alleged  that  the 
deceased  was  under  the  age  of  16  years,  but  the  case 
was  tried  and  submitted  to  the  jury  by  the  court  under 
instructions  upon  -^the  theory  that  the  action  was  for  the 
common-law  liability,  and,  as  no  objection  was  made 
to  so  submitting  it,  the  plaintiff  was  not  allowed  to 
count  upon  the  fact  that  the  deceased  was  under  16 
years  of  age.  As  we  have  already  said,  the  petition  in 
the  case  at  bar  counted  strictly  upon  the  common-law 
liability.  There  was  nothing  in  the  evidence  or  in 
the  manner  of  trial  that  indicated  any  other  theory  of 
liability.  It  was  upon  that  theory  that  the  defendant 
asked  the  court  to  instruct  the  jui-y  to  find  a  verdict 
in  defendant's  favor.  No  objection  was  made  to  the 
assumption  that  it  was  submitted  as  upon  the  common- 
law  liability,  and  the  question  of  the  effect  of  the 
statutes  now  being  considered  was  first  presented  in 
this  court.     The  Reimera  case  is  therefore  in  point. 

The  petition  alleges  that  it  was  customary  when  the 
elevator  was  lowered  to  give  a  signal  before  passing 
each  floor,  and  that  in  this  case  the  operator  of  the 
elevator  neglected  to  give  such  signal.  This,  however, 
would  not  justify  placing  oneself  in  the  shaft  to  observe 
the  location  of  the  elevator.  The  plaintiff  testified  that 
there  was  a  place  at  each  floor  to  ring  a  bell  and  call 
the  elevator;  that  there  was  a  bell  on  the  floor  where 
he  was  hurt,  and  that  he  did  not  ring  the  bell,  but  stood 
there  watching  his  friend;  that  a  man  on  one  floor 
who  wanted  the  elevator  to  come  to  his  floor  would 
"ring  the  bell — push  the  button."  "Q.  If  he  was  on 
floor  one  he  would  give  it  one  bell,  or  number  two, 
two  accordingly?  Is  that  the  way  it  was  operated? 
A.  Yes,  sir.  Q.  And  the  elevator  did  not  move  unless 
that  bell  was  sounded?  A.  Wasn't  supposed  to,  was 
the  way  I  understood  it."  This  evidence  shows  that  he 
fully  understood  how  to  use  the  elevator,  and  that 
^  putting  his  head   into   the   elevator   shaft   had  nothing 
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to  do  with  the  use  of  the  elevator,  but  was  a  matter  of 
idle  curiosity. 

It  is  now  contended  that  it  was  negligence  to  leave 
an  opening  in  the  shaft  that  permitted  plaintiff  to  in- 
sert his  bead.  But  there  is  no  allegation  in  the  petition 
that  raises  that  question.  Nothing  is  alleged  about  this 
opening  in  the  shaft,  and  no  defect  in  the  construction 
of  the  elevator  or  shaft  is  counted  upon.  The  alleged 
negligence  of  the  defendant  is  not  proved.  The  plain- 
tiff's unnecessary  act,  prompted  by  curiosity,  was  the 
cause  of  the  accident. 

Our  former  judgment  is  vacated,  and  the  judgment 
of  the  district  court  is 

Affirmed. 

Hamer^  J.,  dissenting. 

This  case  was  tried  upon  the  theory  that  the  boy 
employed  in  the  packing  house  was  under  15  years  of 
age.  The  petition  alleged  that  at  the  time  of  the  injury 
he  was  "less  than  15  years  of  age."  The  boy's  mother 
testified:  "As  a  matter  of  fact  his  age  was  13,  going 
on  14."  The  defendant  answered:  "Defendant  is  not 
informed  as  to  the  exact  age  of  the  plaintiff."  There 
was  then  a  denial  of  the  averments  contained  in  the 
petition  "in  that  regard."  They  appear  to  have  gone  to 
trial  upon  the  plaintiff's  allegation  contained  in  "in  that 
regard."  They  appear  to  have  gone  to  trial  upon  the 
plaintiff's  allegation  contained  in  the  petition  that  he 
was  less  than  15  years  of  age  at  the  time  of  the  accident. 
There  is  no  evidence  which  attempts  to  dispute  or  in 
any  way  to  contradict  the  mother's  testimony  that  the 
boy  was  "13,  going  on  14."  She  also  testified  that 
the  truant-  officer,  McAuley,  "knew  it  positively."  No- 
body denies  that.  She  also  testified  that  her  son  "went 
to  school  in  South  Omaha  ever  since  he  was  five  years 
old."  The  truant  officer  undoubtedly  knew  this.  He 
does  not  deny  it. 


856  NEBRASKA  REPORTS.  [Vol.  100 

Rookfltool  y.  Cudahy  Packing  Co. 

The  ease  is  to  be  considered  here  upon  the  same 
theory  that  it  was  tried  in  the  district  court.  We  have 
no  business  to  hear  the  case  in  this  court  upon  a 
different  theory  than  that  upon  which  it  was  tried  in 
the  court  below.  While  the  petition  may  not  be  very 
artistic,  it  states  the  facts  in  a  way  that  they  can 
be  understood.  The  petition  alleged  that  the  boy, 
Ora  Rookstool,  was  employed  in  the  hog-killing  depart- 
ment of  the  packing  plant;  that  be  ^^was  a  minor,  and 
was  not  familiar  with  nor  did  he  appreciate  the 
dangers  incident  to  the  operation  of  said  elevator,  nor 
did  this  minor  plaintiff  understand  or  appreciate  the 
specific  danger  *  *  *  of  looking  into  the  shaft 
of  said  elevator,  nor  did  the  defendant  company  warn 
this  plaintiff  of  the  danger  of  being  caught  by  the 
descending  elevator  while  looking  into  the  shaft  there- 
of." 

The  plaintiff  and  defendant  went  to  trial  upon  the 
plaintiff's  allegation  that  he  was  less  than  15  years 
of  age  at  the  time  the  accident  happened,  and  the 
defendant's  denial  of  that  allegation.  There  was  un- 
doubtedly an  issue  to  try.  Whether  the  boy  was  be- 
tween 14  and  16  or  less  than  14  might  not  be  material, 
but,  in  any  event,  there  would  be  a  liability  under  the 
statute. 

Section  3575,  Rev.  St.  1913,  forbids  the  employment 
of  a  child  under  14  years  of  age  in  certain  places 
specified,  among  which  are  a  manufacturing  establish- 
ment or  a  factory  or  a  workshop.  The  second  clause  in 
the  section  provides  that  it  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  employ  any  child  under 
14  years  of  age  in  any  business  or  service  "during  the 
hours  when  the  public  schools  of  the  town^,  township, 
village  or  city  in  which  the  child  resides  are  in  session.'* 

It  will  be  noticed  that  the  foregoing  section  makes  the 
employment  of  a  child  under  14  years  of  age  unlawful. 
It  is  clearly  unlawful,  and  if  the  truant  oflBcer  con- 
nived at  such   employment  knowing  that   the   boy   was 
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under  14  years  of  age,  the  thing  which  he  did  was 
unlawful,  and,  whatever  his  motive  may  have  been,  his 
conduct  was  still  unlawful,  and  so  was  the  employ- 
ment of  the  boy  by  the  packing  house. 

The  next  section  is  a  long  and  labored  effort  to 
provide  that,  where  the  child  is  between  14  and  16, 
he  may  be  permitted  to  be  employed  in  certain  places 
specified,  including  a  manufacturing  establishment  or 
workshop,  provided  that  the  person  or  corporation 
employing  him  procures  and  keeps  on  file  and  acces- 
sible to  the  truant  oflScers  of  the  town  or  city,  and  cer- 
tain other  oflScers,  an  employment  certificate. 

Section  3577  provides:  "An  employment  certificate 
shall  be  approved  only  by  the  superintendent  of  schools 
of  the  school  corporation  in  which  the  child  resides,  or 
by  a  person  authorized  by  him  in  writing,  or,  where 
there  is  no  superintendent  of  schools,  by  a  person 
authorized  bv  the  school   district  oflScers." 

Section  3578  provides  that  the  person  authorized  to 
issue  an  employment  certificate  shall  not  issue  such 
certificate  until  he  has  examined,  approved  and  filed 
the  school  record  of  such  child,  showing  that  the  child 
has  completed  the  work  of  the  eighth  grade  of  the 
public  schools  or  its  equivalent,  or  is  regularly  attend- 
ing night  school;  also  "a  passport  or  duly  attested 
transcript  of  the  certificate  of  birth  or  baptism,  or 
other  religious  or  oflScial  record  showing  the  date  and 
place  of  birth  of  such  child."  It  is  also  provided  that 
an  "attested  transcript  of  the  birth  certificate  filed 
according  to  law  with  a  registrar  of  vital  statistics, 
or  other  oflScer  charged  with  the  duty  of  recording 
births,  shall  be  conclusive  evidence  of  the  age  of  such 
child."  It  is  also  provided  that  the  aflSdavit  of  the 
parent  or  guardian  or  custodian  shall  be  required  only 
in  case  the  other  documents  named  cannot  be  produced. 
It  is  also  provided  that  such  employment  certificate 
shall  not  be  issued  until  such  child  has  personally 
apj)eared  before  and  has  been  examined   by  the   oflScer 
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issuing  the  certificate,  and,  then,  when  such  officer  shall 
sign  and  file  in  his  office  a  statement  ^^that  the  child 
can  read  and  legibly  write  simple  sentences  in  the 
English  language,  and  that,  in  his  opinion,  the  child 
is  14  years  of  age,  or  upwards,  and  has  reached  the 
normal  developement  of  a  child  of  its  age,  and  is  in 
sound  health  and  is  physically  able  to  perform  the  work 
which  it  intends  to  do."  There  is  then  a  provision 
for  examination  of  physical  fitness  by  a  medical  officer 
of  the  board  or  department  of  health,  or  by  a  physician 
provided  by  the  state  board  of  inspection.  There  is 
then  a  provision  that,  whenever  the  person  authorized 
to  issue  the  employment  certificate  is  in  doubt  about  the 
age  of  the  child,  he  may  require  the  party  or  parties 
making  the  application  for  the  certificate  to  appear  be- 
fore the  judge  of  the  juvenile  court  or  the  county 
judge,  where  the  question  of  the  age  of  the  child  shall 
be  determined,  and  the  judgment  of  the  court  shall 
be  final  and  binding  upon  the  person  issuing  the  cer- 
tificate. This  section  provides:  "Every  employment 
certificate  shall  be  signed  in  the  presence  of  the  officer 
issuing  the  same  by  the  child  in  whose  name  it  is 
issued." 

Section  3579  provides  that  the  certificate  shall  state 
the  date  and  place  of  birth  of  the  child,  describe  the 
color  of  the  hair  and  eyes,  the  height  and  weight  and 
any  distinguishing  facial  marks,  and  also  the  state- 
ment that  the  papers  required  by  section  3578  have 
been  duly  examined,  approved,  and  filed,  and  that 
the  child  named  in  the  certificate  has  appeared  before 
the  officer  signing  the  certificate  and  has  been  examined. 

The  act  also  provides  a  form  of  certificate,  a  limit 
of  the  number  of  hours  of  employment;  the  limit  to 
be  not  more  than  eight  hours  in  any  one  day,  and 
not  more  than  48  hours  in  any  one  week. 

Section  3585  provides  a  penalty  of  f50  where  any 
one  employs  a  child  under  16  years  of  age,  and  in 
violation  of  this  article,  and  also  provides  a  like  penalty 
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where  one  having  a  child  in  his  control  under  such  age 
permits  it  to  be  employed  in  violation  of  the  article. 
There  is  also  a  penalty  of  not  less  than  |5  a  day  nor 
more  than  |20  where  the  party  employing  the  child 
continues  to  employ  it  after  being  notified  by  the 
truant  officer  or  other  proper  person.  There  is  also  a 
provision  for  punishing  those  who  make  oath  to  material 
false  statements,  by  a  fine  not  to  exceed  f50.  There 
is  also  a  provision  touching  the  right  of  an  officer  to 
visit  any  person,  firm  or  corporation  employing'  such 
children.  Upon  refusal  to  permit  the  officer  to  make 
such  visit,  there  may  be  a  fine  of  |50,  or  imprisonment 
not  exceeding  30  days.  The  presence  of  a  child  under 
16  years  apparently  at  work  in  any  of  the  places 
enumerated  in  this  article  is  made  evidence  of  his 
employment  in  such  place.  The  deputy  commissioner  of 
labor  and  the  truant  officers  are  in  duty  bound  to  en- 
force the  provisions  of  the  article,  and  the  county 
attorney  shall  file  complaints  against  those  supposed 
to  be  guilty,  when  informed  that  the  law  has  been  vio- 
lated. Truant  officers  are  required  to  visit  the  places 
where  child  labor  is  employed. 

Section  3586  provides  that  the  governor  shall  appoint 
a  board  of  five  inspectors,  two  of  whom  shall  be  women, 
and  the  chairman  shall  be  the  executive  head  of  the 
board,  and  shall  reside  in  that  county  employing  the 
largest  number  of  children  under  the  age  of  16.  Any 
member  of  the  board  shall  have  power  to  demand  the 
examination  of  any  child  under  16  years  by  a  regularly 
licensed  physician  with  a  view  to  ascertaining  whether 
the  child  is  able  to  perform  the  labor  in  which  it  is 
employed.  "No  child  under  sixteen  shall  be  employed 
who  cannot  obtain  a  certificate  of  fitness  from  such 
physician." 

Section  3587  provides:  "No  child  under  the  age  of 
sixteen  years  shall  be  employed  in  any  work  which  by 
reason  of  the  nature  of  the  work,  or  place  of  perform- 
ance, is  dangerous  to  life  or  limb,  or  in  which  its  health 
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may  be  injured  or  its  morals  may  be  depraved.  Any 
parent,  guardian,  or  other  person,  who,  haying  under 
his  control  any  child,  causes  or  permits  such  child 
to  work  or  be  employed  in  violation  of  this  section, 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  not  more,  than  fifty  dollars,  or  be  im- 
prisoned not  exceeding  ten  days." 

In  this  case  the  child  was  alleged  to  be  under  15 
years,  and  the  mother  swore  that  it  was  13,  going  on 
14.  It  was  employed  in  a  packing  house,  which  must 
be  conceded  to  be  a  dangerous  place.  Under  the 
testimony  the  truant  oflRcer  and  the  packing  company 
were  all  of  them  guilty.  The  employer  should  be  fined 
|50,  or  be  imprisoned  not  exceeding  ten  days.  While 
engaged  in  this  unlawful  performance  the  boy  came  near 
losing  his  life,  his  scalp  was  lifted  up,  his  teeth  were 
knocked  out,  yet  it  is  the  purpose  of  the  majority 
opinion  that  there  shall  be  no  liability,  and  that  the 
thing  done  is  made  legitimate. 

Whether  the  purpose  of  the  truant  oflScer  was  to 
enable  the  boy  to  assist  his  mother  in  making  the  living, 
or  whether  it  was  to  get  an  additional  hand  for  the 
packing  house,  no  one  may  tell  from  the  record.  She 
says  in  her  testimony  that  she  furnished  the  school  au- 
thorities a  certificate  showing  the  boy's  birthday  to 
have  been  July  26,  1895.  When  asked  if  she  had  done 
so,  she  said:  "Yes;  because  Mr.  McAuley  wanted  him  to 
be  a  little  bit  older  on  account  of  helping  me  out."  On 
redirect  examination  she  testified:  "Q.  But  as  a  matter 
of  fact  his  age  was  13,  going  on  14  years  old?  A. 
Yes,  sir;  and  the  truant  officer  knew  it  positively. 
He  went  to  school  in  South  Omaha  ever  since  he  was 
five  years  old." 

The  petition  charges  that  the  employment  of  the  boy 
was  at  a  time  when  he  "was  a  minor,  and  was  not  familiar 
with  nor  did  he  appreciate  the  dangers  incident  to  the 
operation  of  said  elevator,  nor  did  this  minor  plain- 
tiff understand  or  appreciate  the  specific  danger  ♦  *    ♦ 
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of  looking  into  the  shaft  of  said  elevator;  nor  did  the 
defendant  company  warn  this  plaintiff  of  the  danger  of 
being  caught  by  the  descending  elevator  while  looking 
into  the  shaft  thereof."  It  will  be  noticed  that  it  was 
the  purpose  of  the  pleader  to  state  that  the  boy  did 
not  appreciate  the  specific  danger  of  looking  into  the 
shaft,  and  that  he  had  not  been  warned  concerning 
the  danger  of  being  caught  by  the  descending  elevator. 
His  youth  and  lack  of  experience  were  emphasized. 
All  the  facts  showing  that  it  was  wrong  to  have  the  boy 
employed  in  such  a  place  are  set  forth.  Of  course, 
everybody  knows  that  a  boy  at  the  age  of  13,  or  any 
where  between  13  and  15,  might  do  just  such  a  reckless 
thing  ais  this  boy  did,  and  the  purpose  of  the  statute  is 
to  keep  such  boys  from  doing  such  acts  and  from  being 
placed  by  employers  where  they  are  likely  to  do  such 
acts.  The  judge  of  the  district  court  does  not  appear 
to  have  paid  very  much  attention  to  the  child  labor  law. 
He  seems  to  have  been  looking  for  an  opportunity  to  re- 
lieve the  defendant  from  liability.  He  said:  "Now  this 
young  man  went  out  of  his  way  to  put  his  head  over  into 
that  elevator  shaft,  and  I  do  not  see  that  the  defendant 
was  guilty  of  any  negligence,  and  it  seems  to  me  that 
the  plaintiff  himself  would  be  guilty  of  contributory 
negligence."  He  then  says  that  he  will  have  to  sustain 
the  motion.  Of  course,  the  boy  went  out  of  his  way. 
All  boys  do  when  they  are  of  the  age  of  this  boy.  The 
child  labor  statute  was  passed  because  the  legislature 
knew  that  such  boys  were  likely  to  get  hurt  because 
of  their  recklessness,  and  to  keep  them  from  being 
employed  in  places  of  this  kind.  Of  course,  the  learned 
judge  of  the  district  court  is  a  very  fair-minded  sort 
of  man,  but  he  conceived  that  the  defendant  was  being 
tried  because  of  negligence  alone,  and  not  because  the 
boy  was  within  the  limits  of  the  child  labor  law. 
He  overlooked  the  age  of  the  boy,  because  he  spoke  of 
him  as  "this  young  man."  He  could  not  have  been 
much  of  a  young  man  at  the  age  of  13. 
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Section  7662,  Rev.  St.  1913,  provides:  "The  rules 
of  pleading  formerly  existing  in  civil  actions  are 
abolished,  and  hereafter  the  forms  of  pleading  in  civil 
actions  in  courts  of  record,  and  the  rules  by  which  their 
sufficiency  may  be  determined,  are  those  prescribed 
by  this  Code." 

Section  7664,  Rev.  St.  1913,  provides:  "The  petition 
must  contain:  First,  the  name  of  the  court  and  county 
in  which .  the  action  is  brought,  and  ^  the  names  of 
the  parties,  plaintiff  and  defendant;  second,  a  state- 
ment of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  and  without  repetition; 
third,  a  demand  of  the  relief  to  which  the  party  supposes 
himself  entitled." 

All  the  requirements  of  the  above  section  are  com- 
plied with  in  the  petition,  and  the  undisputed  facts  show 
that  the  boy  is  13  years  old.  It  requires  a  technical  con- 
struction of  the  petition  to  wipe  out  the  boy's  claim. 

This  court  in  Hankins  v.  ReimerSj  86  Neb.  307,  held: 
"Allegations  in  a  petition  that  a  master  unlawfully, 
wrongfully  and  negligently  directed  his  infant  servant 
to  dig  a  cave  in  the  side  of  a  hill  under  circumstances 
particularly  alleged,  making  it  dangerous  to  life  and 
limb  to  work  in  said  excavation,  in  effect  charges 
that  the  master  had  knowledge  or  in  reason  ought  to 
have  known  of  the  danger  surrounding  such  work." 
The  court  further  held:  "If  the  employment  of  an 
infant  under  the  age  of  16  years,  contrary  to  the.  pro- 
visions of  the  statute,  is  the  proximate  cause  of  an 
injury  to  the  child,  his  master  is  liable  therefor." 

The  action  was  one  brought  against  a  master  for 
damages  following  from  the  death  of  his  infant  servant, 
alleged  to  have  been  caused  by  the  master's  negligence. 
The  defendant  prevailed,  and  the  plaintiff  appealed  to 
this  court,  and  this  court  reversed  the  judgment  of 
the  court  below  and  remanded  the  case  for  further 
proceedings.  In  that  case  there  was  an  allegation  in 
the  petition  that  the*  deceased  at  the  time  of  the  accident 
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was  under  the  age  of  16,  and  that  the  work  he  was 
directed  to  do  was  dangerous  to  life  and  limb.  The  court 
gave  all  of  the  instructions  requested  by  the  plaintifif, 
and  they  were  prepared  on  the  theory  that  the  case 
was  controlled  by  the  general  law  of  master  and  servant 
independently  of  the  servant.  If  there  were  facts  enough 
stated  in  that  case,  it  would  seem  that  facts  'enough 
have  been  stated  in  the  instant  case.  In  the  opinion 
it  was  said:  "It  is  comi)etent  for  the  legislature 
in  the  exercise  of  the  police  power  to  fix  an  age  below 
which  children  may  not  lawfully  be  employed  in  dan- 
gerous occupations.  Lenahan  v.  Pittston  Coal  Mining 
Co.,  218  Pa.  St.  311;  Stehle  v.  Jaeger  Automatic 
Machine  Co.,  220  Pa.  St.  617."  The  report  fails  to 
show  a  dissent  in  that  case,  and  at  that  time  this  court 
consisted  of  Judges  Reese,  Barnes,  Letton,  Root,  Rose, 
Fawcett  and  Sedgwick.  If  that  was  good  law  then,  it 
ought  to  be  good  law^  now. 

In  Moran  v.  Dickinson,  204  Mass.  559,  it  was  held 
that  using  an  elevator  in  the  course  of  employment  is 
dangerous  to  life  and  limb  within  the  statute. 

The  tendency  to  disregard  the  provisions  of  the  law 
in  a  child  labor  case,  or  in  any  case  of  that  nature, 
is  very  strong.  The  community  may  be  very  impatient 
of  any  sort  of  restrictions  or  attempted  regulation  in 
the  management  of  what  it  considers  is  its  own  affair. 
That  even  judges  and  jurors  may  have  sympathy  with 
this  feeling  would  not  be  strange,  and  especially  the 
judges,  for  they  are  the  last  to  give  up  the  things 
that  have  been.  To  illustrate:  It  is  not  a  great  while 
since  the  judges  down  in  Massachusetts  were  engaged 
in  an  attempt  to  suppress  witchcraft.  They  authorized 
the  whipping  of  parents  and  children  with  equal  im- 
partiality. The  congressman  from  the  south  is  said  to 
be  against  all  child  -labor  laws.  That  the  rosy  flush 
of  health  will  fade  from  the  cheeks  of  the  children 
of  the  neighborhood  if  they  are  kept  indoors  is  no 
difference  to  him.    They  are  not  his  children.     It  is  not 
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his  aflfaiy  that  play,  the  natural  inheritance  of  children, 
has  been  taken  away  from  them  by  the  big  factory  on 
the  bank  of  the  creek,  and  that  they  no  longer  frequent 
the  shady  woods,  the  rippling  brooks,  or  rove  in  the 
fields  and  lanes.  These  children,  working  in  the  fac- 
tory and  shut  off  from  the  sunlight,  are  a  source  of 
revenue  to  his  big  constituent,  the  ow^ner  of  the  factory. 


State,  ex  rel.,  F.  M.  Woolbidge    et  al.,  appei^lbes,  v. 
John  H.  Morehead  et  al.,  appellants. 

Filed  Febbuabt  21,  1917.    No.  19764. 

1.  Banks  and  Banking:  Bank  Chabtbb:  Power  of  Banking  Boabd.  A 
statute  regulating  banks  and  banking  does  not  Justify  the  refusal 
by  the  banking  board  of  a  bank  charter  where  the  proposed  stock- 
holders have  paid  in  the  banking  capital  of  the  proposed  new  bank, 
and  possess  the  qualifications  required  by  the  statute,  and  have 
in  all  respects  complied  with  the  law.  • 

2.   :   :   .     The  state  banking  board  cannot  adopt 

rules  concerning  the  granting  of  charters  to  proposed  new  banks, 
which  are  in  contravention  of  the  statute,  and,  if  it  does,  such  rules 
are  void. 

3.  Statutes:  Constbuction.  The  statute  conferring  authority  upon 
an  officer  or  board  under  the  police  power  of  the  state  should 
be  strictly « construed,  and  all  powers  not  specifically  granted  or 
necessarily  implied  are  reserved. 

4.  Banks  and  Banking:  Banking  Boabd:  Duties.  Where  privileges 
are  granted  by  a  board  created  by  statute,  such  privileges  should 
be  open  to  the  enjoyment  of  all  upon  the  same  terms  and  con- 
ditions. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Afflrmed, 

Willis  E.  Reed,  Attorney  Oenerdl,  and  Charles  8.  Roe, 
for  appellants. 

Morning  <&  Ledwith,  contra. 
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Hamer,  J. 

Appeal  from  a  judgment  of  the  district  court  for  Lan- 
caster county.  The  relators  allege  an  incorporation 
for  the  purpose  of  conducting  the  Nebraska  State  Bank 
at  Sidney,  Nebraska.  They  demanded  of  the  state 
banking  board  a  charter  authorizing  said  corporation  to 
conduct  a  commercial  banking  business  at  Sidney,  Chey- 
enne county,  Nebraska,  and  tendered  the  payment  of  the 
fee  of  $25.  They  also  offered  to  furnish  the  necessary 
proof  to  satisfy  said  board  that  the  incorporators 
were  all  persons  of  integrity  and  financial  responsibility. 
The  said  banking  board  heard  the  application  of  the 
relators  and  then,  on  the  12th  day  of  June,  1916,  re- 
fused to  grant  the  charter  demanded.  The  banking 
board  concluded  that  the  conditions  and  existing  busi- 
ness in  the  city  of  Sidney,  and  territory  adjacent  there- 
to, would  not  justify  the  issuance  of  such  charter  arid 
the  establishment  of  said  bank  at  said  point,  and,  for 
that  reason  alone,  refused  to  issue  said  charter.  It 
is  alleged  that  said  banking  board  is  without  legal 
authority  to  limit  the  number  of  banks  in  any  given 
locality,  and  that,  in  rejecting  the  application  of  re- 
lators and  in  refusing  to  grant  said  charter,  said  board 
exceeded  its  legal  authority,  and  assumed  to  exercise  a 
power  which  it  does  not  possess  under  the  statute.  The 
prayer  is  that  a  writ  of  mandamus  issue  commanding 
the  said  respondents,  and  the  state  banking  board,  forth- 
with to  convene  as  such  board,  and  to  approve  said  ar- 
ticles of  incorporation,  and  to  grant  and  issue  to  said 
Nebraska  State  Bank  a  charter  authorizing  it  to  trans- 
act a  commercial  banking  business  at  Sidney,  Cheyenne 
county,  Nebraska.  An  alternative  writ  was  issued,  and 
to  this  the  respondents  returned  that  it  was  proposed  to 
establish  a  commercial  state  bank  at  the  city  of  Sidney; 
that  the  city  of  Sidney  has  a  population  of  from 
between  1,500  and  1,600,  and  that  it  is  supplied  with 
three  substantial  banks  which  provide  ample  and  satis- 
factory banking  facilities  for  the  people  of  Sidney  and 
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vicinity,  and  that  there  is  no  demand  or  desire  on  the 
part  of  the  people  of  Sidney  for  an  additional  fourth 
bank;  that  a  fourth  bank  in  the  city  of  Sidney  will 
oversupply  said  city  to  the  detriment  of  the  banking 
business  there  located,  and  will  jeopardize  the  guaranty 
fund  of  the  state  and  the  public  welfare.  The  respond- 
ents in  their  answer  denied  that  the  banking  business 
legitimately  done  at  the  city  of  Sidney  was  large  enough 
to  accommodate  an  additional  bank  without  injuring 
the  interests  of  stockholders  or  directors  in  existing 
banks  or  in  such  additional  bank.  A  trial  was  had 
in  the  district  court  of  Lancaster  county,  and  a  peremp- 
tory writ  of  mandamus  was  issued  commanding  the 
respondents,  as  the  state  banking  board  of  the  state 
of  Nebraska,  "forthwith  to  approve  the  application  of 
the  relators,  and  to  grant  a  charter  to  them  authorizing 
them  to  establish  the  Nebraska  State .  Bank  at  Sidney, 
Nebraska,  as  prayed  in  the  petition."  The  district 
court  also  made  a  finding  for  the  relators:  "That  the 
respondents  refused  to  grant  a  charter  to  the  relators 
applying  therefor  for  the  reason  that  in  the  opinion  of 
the  board  there  were  already  sufficient  banking  facilities 
in  the  town  of  Sidney,  Nebraska,  and  that  the  establish- 
ment of  another  bank  in  that  community  was  unnecessary 
and  would  be  detrimental  to  the  public  interests,  and  to 
the  banking  interests  of  the  state  in  particular,  and 
would  endanger  the  bank  guaranty  fund  of  the  state; 
that  said  charter  applied  for  by  the  relators  (to  the 
state  banking  board)  was  denied  for  no  other  reason." 
The  district  court  also  found:  "That  under  the  laws  of 
this  state  the  banking  board  is  without  power  to  deny  a 
charter  to  ])ersons  applying  therefor  for  such  reason 
alone;  that  the  banking  business  is  a  lawful  business  and 
in  no  wav  deterimental  to  the  interests  of  the  state; 
that  under  the  law  as  it  now  exists,  when  persons  apply 
for  a  charter  giving  them  the  privilege  of  doing  a  bank- 
ing business,  and  are  in  every  way  qualified  to  do  the 
banking  business,  and  have  complied  with  all  conditions 
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and  requirements  of  the  law  to  enter  into  the  banking 
business  in  a  particular  community,  the  board  is  with- 
out power  to  deny  them  the  privilege  of  entering  into  the 
banking  business  and  give  such  banking  business  in  a 
community  exclusively  to  others,  thereby  creating  a 
monopoly  of  banking  business  in  that  community." 

The  following  was  received  from  the  banking  board: 
"Your  favor  of  the  24th  instant,  addressed  to  Hon. 
John  H.  Morehead,  has  been  referred  to  this  depart- 
ment, and  in  reply  will  say  that  the  banking  board  re- 
jected the  application  for  the  proposed  fourth  bank  at 
Sidney  after  carefully  considering  the  same  and  being 
fully  satisfied  that  there  was  no  call  or  need  for  addi- 
tional banking  facilities  at  that  place,  and  that  it  was 
for  the  best  interests  of  the  depositors  and  \he  people 
of  the  community  generally  to  disapprove .  the  applica- 
tion and  to  withhold  the  issuance  of  a  charter  for  the 
proposed  bank;  too  many  banks  being  a  detriment." 
It  appears  that  the  board  rejected  the  application  on  the 
ground  that  there  was  no  demand  for  an  additional 
bank;  that  is,  that  an  additional  bank  at  Sidney  would 
not  be  justified. 

Section  295,  Rev.  St.  1913,  is  apparently  directed  at 
the  power  attempted  to  be  conferred  upon  the  board: 
"Whenever,  after  the  examination  and  approval  by  the 
state  banking  board  of  the  statement  provided  for 
in  the  next  preceding  section,  the  corporation  shall  file 
with  the  state  banking  board  the  oath  of  the  president, 
or  cashier,  that  the  capital  stock  has  been  paid  in  as  pro- 
vided for,  and  in  compliance  with  section  13  of  this  chap- 
ter, then  the  state  banking  board,  if,  upon  investigation, 
it  shall  be  satisfied  that  the  parties  requesting  said  char- 
ters are  parties  of  integrity  and  responsibility,  shall,  up- 
on the  payment  of  certain  fees  as  hereinafter  provided, 
issue  to  said  corporation  the  certificate  provided  for  in 
section  14  and  a  charter  to  transact  the  business  provided 
for  in  its  articles  of  incorporation." 
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This  section  would  seem  to  be  mandatory.  If  the  cor- 
poration flies  with  the  state  banking  board  the  oath  of 
the  president  or  cashier  that  the  capital  stock  has  been 
paid  in,  as  provided  for,  and  in  compliance  with  section 
13  of  the  chapter,  then  the  banking  board  shall  investi- 
gate, and  if  the  parties  are  parties  of  integrity  and  re- 
sponsibility, and  they  pay  the  fees,  then  the  board  shall 
"issue  to  said  corporation  the  certificate  provided  for  in 
section  14  and  a  charter  to  transact  the  business  provided 
for  in  its  articles  of  incorporation."  If  the  legislature  had 
intended  to  confer  upon  the  banking  board  the  jurisdic- 
tion to  determine  how  many  banks  there  should  be  in 
any  locality,  or  whether  there  should  not  be  any,  it 
would  have  said  so.  To  sav  that  there  is  some  sort  of 
hidden  intent  in  the  language  used,  which  does  not  ap- 
pear there,  would  be,  upon  our  part,  an  invasion  of  the 
power  which  is  conferred  upon  the  legislature. 

It  is  claimed  that  the  questions  involved  in  this  case 
were  determined  in  State  v.  Morehead,  99  Neb.  146.  An 
examination  of  that  case  shows  that  the  question  be- 
fore the  banking  board  was  whether  a  charter  should  is- 
sue to  a  bank  wherein  "the  relators  intended  to  conduct 
the  business  of  a  state  savings  bank  in  the  same  room, 
or  in  a  room  immediately  adjacent  to  the  room,  occu- 
pied by  the  First  National  Bank  of  Clarks,  and  that  the 
oflficers  and  directors  of  the  two  banks  would  be  the  same 
persons,  or  practically  so."  It  was  not  a  very  wide  ques- 
tion that  was  before  the  board.  The  board  declined  to 
issue  the  charter  apparently  on  the  ground  that  the  busi- 
ness of  the  two  banks  would,  under  the  circumstances, 
be  interlaced,  and  the  fact  that  they  were  conducted  in 
such  close  proximity,  aiid  by  the  same  persons,  or 
substantially  so,  would  necessarily  lead  to  confusion. 
In  the  opinion  it  is  said :  "The  act  fixed  a  maximum  rate 
of  interest;  two  or  more  banks  transacting  business  in 
the  same  city  are  forbidden  to  use  the  same  name,  or 
names  so  nearly  alike  as  to  cause  confusion  in  transact- 
ing business,  and,  in  case  such  condition  did  exist  at  the 
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time  the  act  became  effective,  the  board  is  empowered  to 
require  such  change  or  modification  as  will  prevent  the 
confusion.'* 

It  is  further  said:  ** Again,  it  may  be  said  that  when 
two  banks  are  conducted  in  the  same  room,  and  managed 
by  the  same  people,  depositors  may  easily  be  mistaken 
as  to  which  bank  has  their  account.  They  may  believe 
that  it  is  deposited  under  the  provisions  of  this  act, 
while  in  reality  their  account  is  carried  in  the  other  bank. 
Again,  it  may  complicate  examinations.  National  banks' 
are  not  subject  to  examination  by  the  state  examiners. 
State  banks  are  not  under  the  control  of  the  federal 
goverment,  nor  subject  to  examination  by  its  examiners. 
Experience  has  shown  that,  where  the  banking  business 
is  conducted  as  proposed  by  the  relators,  it  is  easy  to 
transfer  funds  from  one  bank  to  another.  If  one  of  the 
banks  finds  itself  in  straightened  circumstances,  the 
temptation  is  great  to  draw  on  the  other  bank  to  tide  it 
over  an  examination.  Indeed,  it  is  stipulated  in  the  rec- 
ord that,  in  the  year  1913,  where  a  national  bank  and 
a  state  savings  bank  were  conducted  under  conditions 
such  as  are  proposed,  the  failure  of  the  national  bank 
caused  the  failure  of  the  state  bank  with  a  loss  to  the 
guaranty  fund  in  the  sum  of  f 54,000."  Further  discussing 
the  danger  of  running  two  banks  in  such  proximity,  and 
by  the  same  i)ersons,  the  opinion  states :  "If  the  guaranty 
fund  does  not  directly  guarantee  the  deposits  in  the 
national  bank,  yet  the  fact  that  in  the  same  room,  or  in 
the  room  adjacent,  the  same  parties  are  operating  a 
state  bank  under  the  guaranty  fund  may  lead  the  general 
public  to  believe  that  the  money  deposited  in  the  national 
bank  is  also  guaranteed.'' 

In  adopting  that  opinion  the  only  thing  this  court  had 
before  it  was  whether  the  proposed  new  bank  should 
start  up  when  its  stockholders  were  stockholders  and 
oflScers  in  the  national  bank,  and  where  there  was  danger 
that  the  guaranty  fund  would  suffer  because  of  the  drafts 
which  indirectly,  or  even  directly,  might  be  made  upon 
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it  through  the  stockholders  and  officers  of  the  national 
bank.  This  court  said,  in  substance,  that  it  was  for  the 
board  to  determine  whether  it  would  be  unsafe  to  trust 
the  management  of  a  state  bank  to  the  officers  and 
stockholders  of  the  national  bank,  and  in  a  room  so  close 
to  the  national  bank  that  the  officers  of  one  bank  might 
readily  be  mistaken  for  the  officers  of  the  other  bank,  or  the 
same  men  might  be  officers  in  both  banks.  This  court 
sustained  the  banking  board  when  it  determined  as  a 
•matter  of  safety  that  the  proposed  new  bank  could  not 
start  out  when  its  welfare  was  likely  to  be  attacked  by 
the  stockholders  and  officers  of  the  old  bank.  That  is 
not  this  case.  This  court  did  not  there  decide  that  a 
charter  for  a  state  bank  could  not  be  issued  in  that  town, 
or  that  it  could  not  be  issued  to  other  and  different  stock- 
holders, incorporators  and  officers.  The  banking  board  was 
afraid  to  take  the  risk  of  tempting  the  stockholders  and 
officers  of  the  state  bank  when  possibly  their  interests 
were  at  stake  in  the  other  bank.  It  also  considered  that 
there  was  danger  that  depositors  would  mistake  one 
bank  for  the  other.  In  substance,  it  said  to  the  applicants 
for  the  charter:  *'You  cannot  start  out  with  your  pro- 
posed new  bank  when  there  is  a  possible  millstone  hang- 
ing about  its  neck  in  the  shape  of  the  old  bank."  This 
was  the  judgment  of  business  men  of  experience.  They 
knew  the  danger  of  what  they  were  talking  about. 

It  is  also  said  in  the  opinion :  "By  the  Nebraska  bank- 
ing act,  article  I,  ch.  6,  Rev.  St.  1913,  banking  is  de- 
clared to  be  a  quasi-public  business,  subject  to  regulation 
and  control  by  the  state,  and  it  is  made  unlawful  to 
engage  in  this  business,  except  by  means  of  a  corpora- 
tion duly  organized  for  that  purpose."  Also:  "The  act 
creates  a  banking  board,  giving  it  general  supervision  and 
control  of  all  banks  coming  within  its  provisions.  It  is 
made  the  duty  of  the  governor  to  appoint  a  secretary  for 
the  board,  and  examiners,  who  are  empowered  ^to  make 
a  thorough  examination  into  all  the  banks,  papers  and 


Vol.  100]  JANUARY  TERM,  1917.  871 

state,  ex  rel.  Wooliidge,  t.  Moreh«ad. 

affairs  of  any  corporation  transacting  a  banking  business 
in  this  state.' " 

The  examiners  are  empowered  to  summon  witnesses, 
and  also  to  administer  oaths,  and  to  make  detailed  reports 
to  the  banking  board,  and  if  the  bank  is  found  to  be 
insolvent  or  conducting  its  business  in  an  unsafe  or  un- 
authorized manner,  or  is  endangering  the  interests  of  the 
depositors,  then  the  examiner  may  retain  possession  of 
the  money  and  property  of  every  description  belonging  to 
the  bank  until  the  banking  board  can  act  upon  his  report. 
There  is  no  doubt  that  the  act  provides  for  shutting  up  a 
bank  and  taking  care  of  the  interests  of  the  depositors. 
But  that  is  a  very  different  matter  from  determining 
whether  one  or  more  banks  shall  be  allowed  in  a  neigh- 
borhood. There  is  no  misunderstanding  what  the  legis- 
lature has  said  about  regulating  the  bank  and  shutting  it 
up  for  the  protection  of  the  stockholders.  But  that  is  a 
very  different  thing  from  determining  whether  a  new 
bank  shall  be  authorized  to  commence  business. 

It  Is  strenuously  argued  that  the  guaranty  fund  is  to 
be  protected.  That  is  undoubtedly  right,  but  there  is  no 
provision  that  the  banking  board  shall  refuse  to  issue  a 
charter  to  the  proposed  new  bank  simply  because  mem- 
bers of  the  board  think  that  there  are  enough  banks  in 
the  town  or  village.  When  the  legislature  concludes, 
if  it  does,  that  it  will  confer  the  power  to  limit  the 
number  of  banks  upon  the  banking  board,  it  may  then 
have  the  right  to  do  so,  but  at  present  there  is  ho  act 
which  seems  to  confer  this  power. 

In  the  last  sentence  contained  in  section  295,  Rev.  St. 
1913,  it  is  said:  "On  payment  of  the  required  fees  and 
the  receipt  of  the  charter  the  proposed  bank  may  begin 
to  transact  a  banking  business.''  It  would  seem  that, 
on  compliance  with  the  requirements  of  section  294  in 
making  the  preliminary  statement  and  the  examination  of 
such  statement  by  the  board,  and  the  filing  of  the  oath 
of  the  president  or  cashier  that  the  stock  has  been  paid 
in,  and  it  shall  be  further  found  that  the  parties  seeking 
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the  charter  are  parties  of  integrity  and  responsibility, 
then  the  charter  shall  be  issued.  And  there  is  nothing 
after  that  except  the  payment  of  the  fees  before  the  bank 
may  begin  business. 

We  are  not  called  upon  to  determine  whether  the  legis- 
lature has  the  power  to  confer  upon  the  banking  board 
the  authority  to  limit  the  number  of  banks  in  any  par- 
ticular locality.  It  will  be  time  enough  to  pass  upon  that 
question  when  it  is  reached. 

The  powers  of  the  board  not  granted  by  the  statute 
are  withheld.  Morrill  v.  Jones,  106  U.  S.  466;  Scribner 
State  Bank  v.  Ransom,  35  S.  Dak.  244;  State  v.  Cook, 
174  Mo.  100. 

Police  regulations  with  no  other  guide  than  the  un- 
controlled discretion  of  a  board  are  discriminatory,  and 
when  so  applied  that  all  persons  may  not  engage  in 
legitimate  callings  upon  equal  terms,  are  void.  Iter  v. 
Ross,  64  Neb.  71 0;  Tick  Wo  v.  Hopkins,  118  U.  S.  356. 
A  statute  passed  in  the  exercise  of  the  police  power  of 
the  state  should  be  strictly  construed.  People  v.  Sommer, 
106  N.  Y.   Supp.  190;  People  v.   Marx,  99   N.   Y.   377. 

The  judgment  of  the  district  court  is 

Affirmed. 

Cornish,  J.,  not  sitting. 

Rose,  J.,  dissenting. 

Relators  complied  with  the  statutory  provisions  in  re- 
gard to  the  incorporation  of  banks,  and  applied  to  the 
state  banking  board  for  a  charter  to  conduct  a  commer- 
cial bank  at  Sidney,  where  there  are  already  three  sub- 
stantial banks  with  facilities  sufficient  for  the  accom- 
modation of  the  entire  community.  A  charter  was  refused, 
and  to  coerce  the  board  into  issuing  one  the  district 
court  for  Lancaster  county,  upon  motion  of  relators, 
granted  a  peremptory  writ  of  mandamus.  Respondents 
appealed.  In  reviewing  the  judgment  of  the  trial  court 
a  majority  of  my  associates  hold  that  the  board  was 
without   power  to   deny   the  application   of   relators.     I 


Vol.  100]  JANUARY  TERM,  1917.  873 

State,  ex  rel.  Woolrldge,  v.  Morehead. 


dissent.  The  board  in  declining  to  issue  a  charter  to 
relators  acted  under  a  grant  of  power  from  the  legis- 
lature. The  majority  opinion  to  the  contrary  is  a  depar- 
ture from  the  doctrine  of  a  recent  decision  by  a 
unanimous  court.  Rev.  St.  1913,  sees.  284,  339;  State 
V.  Morehead,  99  Neb.  146. 

The  question  is :  Had  the  board  discretionary  power  to 
refuse  a  charter?  The  act  relating  to  this  subject  creates 
a  board  with  power  to  regulate  banks  and  banking, 
makes  provision  for  a  guaranty  fund  for  the  protection  of 
state  bank  depositors  generally,  and,  among  other  things 
declares :  "Said  board  shall  have  general  supervision  and 
control  of  banks  .and  banking  under  the  laws  of  this 
state  and  no  person  or  persons  shall  be  permitted  to  en- 
gage in  or  transact  a  banking  business  save  corporations 
having  complied  with  the  provisions  of  this  article." 
Rev.  St.  1913,  sec.  284. 

"The  state  banking  board  shall  prescribe  all  such  forms 
as  may  be  useful  or  necessary  in  carrying  out  the  pro- 
visions of  this  article,  and  shall  have  power  to  make 
such  rules  and  regulations,  not  inconsistent  with  the 
provisions  of  this  article,  as  may  be  necessary  or  proper 
to  carry  it  into  effect  according  to  its  true  intent."  Rev. 
St.  1913,  sec.  339. 

These  statutory  provisions  grant  the  power  exercised 
by  the  board  in  refusing  a  charter,  since  the  action 
taken  was  not  unreasonable  nor  arbitrary.  The  board's 
control  extends  to  both  "banks"  and  "banking."  The 
power  to  limit  the  number  of  competitive  banks  in  a 
community  is  included  in  the  power  to  control  banks  and 
banking.  In  State  v.  Morehead,  99  Neb.  146,  it  was  held 
that  the  banking  act  should  be  liberally  construed,  that 
"the  intention  of  the  legislature  was  to  vest  the  banking 
board  with  general  control  and  with  authority  to  do 
all  things  reasonably  necessary  for  the  protection  of 
depositors  throughout  the  state,"  and  that  the  banking 
board  had  discretion  to  refuse  a  charter  though  the 
applicants    had    complied    with    the    provisions    of    the 
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statute.  The  doctrine  of  that  case  is  in  harmony  with  new 
conditions  and  modern  thought.  A  lawyer  and  statesman 
r&cently  said: 

"There  is  one  special  field  of  law  development  which 
has  manifestly  become  inevitable.  We  are  entering  upon 
the  creation  of  a  body  of  administrative  law  quite  dif- 
ferent in  its  machinery,  its  remedies,  and  its  necessary 
safeguards  from  the  old  methods  of  regulation  by  specific 
statutes  enforced  by  the  courts.  As  any  community  passes 
from  simple  to  complex  conditions  the  only  way  in 
which  government  can  deal  with  the  increased  burdens 
thrown  upon  it  is  by  the  delegation  of  power  to  be  exer- 
cised in  detail  by  subordinate  agents,  subject  to  the 
control  of  general  directions  prescribed  by  superior 
authority.  The  necessities  of  our  situation  have  already 
led  to  an  extensive  employment  of  that  method.  The 
interstate  commerce  commission,  the  state  public  service 
commissions,  the  federal  trade  commission,  the  powers 
of  the  federal  reserve  board,  the  health  departments  of 
the  states,  and  many  other  supervisory  offices  and 
agencies  are  familiar  illustrations.  Before  these  agencies 
the  old  doctrine  prohibiting  the  delegation  of  legislative 
power  has  virtually  retired  from  the  field  and  given  up 
the  fight."    2  American  Bar  Ass'n  Journal,  749. 

Under  the  new  banking  act  each  state  bank  is  assessed 
to  create  funds  to  protect  the  depositors  in  state  banks 
generally.  The  guaranty  feature  of  the  law  introduced 
a  new  element  into  the  business  of  banking.  Additional 
safeguards  became  imperative.  Power  to  limit  the  num- 
ber of  banking  institutions  in  a  community  has  been 
granted  to  administrative  boards  in  other  states.  In  dis- 
cussing this  subject  a  writer  on  economics  said: 

"The  guaranty  of  deposits  is  so  powerful  an  induce- 
ment to  depositors,  legislators  believe,  that  for  fear  of  its 
misuse  by  the  incompetent  or  unscrupulous  the  banking 
departments  are  empowered  not  only  to  regulate  and 
supervise  banks,  but  to  say  what  rates  of  interest  they 
shall  pay,  and  whether  the  citizens  shall  establish  more 
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banks.  In  some  states  both  these  powers  are  exercised." 
28  Quarterly  Journal  of  Economics,  111. 

The  supreme  court  of  Kansas,  in  upholding  the  power 
to  limit  the  number  of  banks  spoke  as  follows: 

"An  unnecessary  bank  in  a  community  is  not  a  thing 
of  passive  uselessness  only,  and  so  merely  of  no  benefit. 
It  is  an  active  disturber  of  the  financial  peace,  to  the 
detriment  of  the  public  welfare;  and  it  is  not  very  ma- 
terial whether  we  say  that  public  harm  will  be  prevented 
or  that  public  good  will  be  promoted  by  its  suppression." 
Schaake  v.  DoUey,  85  Kan.  598,  609. 

The  safety  of  banking  institutions,  the  prevention  of 
failures,  and  the  protection  of  depositors  are  subjects  of 
public  interest  and  may  be  affected  by  an  excess  in  the 
number  of  banks.  The  failure  of  an  unnecessary  bank 
may  destroy  all  other  banks  in  the  vicinity.  The  old 
process  of  elimination  through  bank  failures  often  re- 
sulted in  riot  and  bloodshed.  It  produced  maniacs  and 
paupers.  In  addition,  its  fruits  were  suspicion,  distrust 
and  litigation.  In  conferring  upon  the  state  banking 
board  power  to  supervise  and  control  banks  and  banking, 
the  legislature  meant  that  a  proper  limitation  on  the 
number  of  banks  should  precede,  and  thus  prevent,  dis- 
aster. To  that  end  the  lawmakers  authorized  the  state 
banking'  board  to  lay  its  restraining  hand  on  applicants 
for  charters,  where  a  new  and  unnecessary  bank  may 
become  a  menace  to  the  banking  business.  All  of  these 
subjects  are  fairly  within  the  legislative  grant  of  "general 
supervision  and  control  of  banks  and  banking."  In  re- 
fusing to  issue  a  charter  the  board  acted  under  a  rule 
which  was  "necessary"  or  "proper"  for  the  purpose  of 
carrying  the  act  "into  effect  according  to  its  true  intent." 
Rev.  St.  1913,  sec.  339. 

The  general  purposes  of  the  act  should  be  considered 
in  determining  the  meaning  of  the  statutory  terras  used  by 
the  lawmakers,  including  the  enactment  that  the  board 
"shall"  issue  a  charter,  if  satisfied  upon  investigation  that 
the  applicants  are  persons  of  integrity  and  responsibility 
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and  that  they  have  complied  with  the  statutory  require- 
ments in  regard  to  the  incorporation  of  state  banks.  Rev. 
St.  1913,  sec.  295.  When  the  general  powers  of  the 
board  are  considered  with  the  obvious  purposes  of  the 
act,  the  word  "shall"  is  consistent  with  discretionary 
power  of  the  board  to  reject  a  charter.  State  v.  Taylor, 
208  Mo.  442 ;  State  v.  Strait,  94  Minn.  384 ;  In  re  O'Hara, 
82  N.  Y.  Supp.  293. 

Believing  that  the  board  acted  within  its  powers,  and 
that  there  is  nothing  in  the  record  to  show  that  its 
decision  was  unreasonable  or  arbitrary,  I  dissent  from 
the  aflBrmance  of  the  judgment  allowing  the  writ,  and 
from  the  opinion  of  the  majority. 

MoRRissEY,  C.  J.,  concurs  in  this  dissent. 


W.    W.   Marshall  &   Company,   appellee,  v.    Kirsch- 

BRAUN  &  Sons,  appellant. 

John  Fritz,  appellee  v.  Ktrschbraun  &  Sons,  appel- 
lant. 

A.    K.  Brown,    appellee,    v.    Kirschbraun    &    Sons, 

APPELLANT. 
Filed  Mabch  3,  1917.  Nos.  19295,  19296,  19297. 

1.  Principal  and  Agent:  Authoritt  of  Agent.  Defendant  Is  a  manu- 
facturer of  creamery  butter  at  Omaha.  F.  M.  V^oods  was  its  agent 
in  charge  of  its  cream  station  at  Niobrara.  The  agent  purchased 
a  quantity  of  cream,  paying  therefor  $2.01  a  pound,  when  the 
market  yalue  was  only  30  cents.  For  the  cream  so  purchased  he 
issued  defendant's  checks  to  the  yendors  on  blanks  furnished  by 
it,  which,  when  presented,  defendant  refused  to  pay,  on  the  ground 
that  the  agent  had  exceeded  his  authority  in  the  premises  The 
evidence  examined  and  discussed  in  the  opinion,  and  held  that  the 
agent's  acts  in  the  premises  were  in  excess  of  the  real  and  the  ap- 
parent scope  of  his  authority,  and  defendant  is  not  liable  for  any 
sum  in  excess  of  the  market  price  of  30  cents  a  pound. 
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2.  :   :    Ratification.     Where  In   such  case  the  agent, 

without  authority  of  his  principal,  mingled  the  cream  so  pur- 
chased with  other  cream  that  belonged  to  defendant,  and  the  en- 
tire mass  was  afterwards  shipped  to  such  principal,  who  made  a 
salable  commodity  out  of  the  shipment,  which  prevented  a  total 
loss  of  the  cream  to  plaintifPs,  held,  not  to  be  a  ratification  of  the 
agent's  acts. 

3.  Bills  and  Notes:  Bona  Fide  Holders.  Jleld,  that  the  check  that 
was  purchased  by  Marshall  ft  Company,  one  of  the  plaintiffs,  was 
bought  under  circumstances  that  were  sufficient  to  place  the  pur- 
chaser upon  inquiry  as  to  the  changes  made  upon  its  face,  and 
that  he  was  not  a  holder  in  due  course. 

Appeal  from  the  district  court  for  Knox  county: 
Anson  A.  Welch,  Judge.     Reversed,  with  directions. 

SvAtzler,  Ooss  d  SvHtzler  and  E.  A.  Houston^  for 
appellant. 

W,  A.  Meserve  and  P.  H.  Peterson,  contra^ 

Dean,  J. 

W.  W.  Marshall  &  Company,  John  Fritz,  and  A.  K, 
Brown,  hereinafter  called  plaintiffs,  began  separate  suits 
against  the  defendant  in  the  district  court  for  Knox 
county.  The  actions  were  all  consolidated  and  tried 
there  as  one  case,  and  they  will  be  so  treated  here. 
Plaintiffs  obtained  judgment,  and  the  defendant  has 
appealed. 

The  defendant  company  is  an  Omaha  concern  engaged 
in  the  manufacture  of  creamery  butter,  haying  many 
cream  stations  in  this  and  other  states.  On  April  12, 
1913,  and  for  a  few  months  prior  thereto,  P.  M.  Woods 
was  the  agent  of  defendant  in  charge  of  its  station  at 
Niobrara.  On  that  date  the  market  price  of  the  cream 
product  called  butter  fat  was  30  cents  a  pound  at  Nio- 
brara, and  Mr.  Woods  purchased  about  600  pounds, 
giving  checks  therefor  representing  a  price  paid  of 
|2.01  a  pound.  For  the  product  so  purchased  he  is- 
sued approximately  50  checks  to  the  several  patrons  of 
the  cream  station  on  printed  forms  furnished  by  defend- 
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ant  to  the  amount  of  |1,204.81.  When  the  checks  were 
presented  to  defendant,  payment  was  refused  on  the 
ground  that  the  agent  exceeded  his  authority  in  purchas- 
ing the  cream  at  a  figure  so  greatly  in  excess  of  its  mar- 
ket value. 

The  plaintiffs  in  their  brief  argue  "There  are  but 
three  questions  involved :  First.  Did  F.  M.  Woods,  in  the 
purchase  of  said  cream  and  the  issuance  of  said  drafts, 
act  within  the  apparent  scope  of  his  authority?  Second. 
If  he  did  not  act  within  the  apparent  scope  of  his  authori- 
ty, were  his  acts  afterwards  ratified  by  the  defendant? 
Third.  Were  the  contracts  of  Woods  as  to  the  price 
agreed  to  be  paid  prohibited  by  the  anti-discrimination 
laws  of  the  state,  and,  if  they  were,  can  the  defendant 
be  heard  to  complain?"  We  find  it  necessary  to  discuss 
only  the  first  and  second  of  the  foregoing  assignments. 

One  of  the  witnesses  called  by  plaintiffs  is  Mrs.  Cora 
Woods,  ^the  wife  of  the  agent,  who  died  before  the  trial. 
S.  B.  Blair  is  a  traveling  agent  of  defendant  who  call- 
ed on  Mr.  Woods  at  Niobrara  a  few  days  before  the 
cream  in  question  was  bought.  Plaintiffs  contend  that 
Mr.  Woods  received  certain  instructions  from  Mr.  Blair 
on  the  occasion  of  his  visit  from  which  Mr.  Woods  de- 
rived authority  to  pay  the  prices  for  cream  on  April 
12  that  are  in  dispute.  Mrs.  Woods,  in  her  examination 
in  chief,  testified  that  she  was  not  present  during  all 
of  the  conversation  between  her  husband  and  Mr.  Blair. 
She  also  testified  that  Mr.  Blair  in  1909  or  1910  told 
her  husband  that  the  card  prices  sent  to  agents  by  the 
company  ^*were  not  intended  to  govern  in  case  of  a 
fight,  ♦  ♦  ♦  but  to  meet  the  price  and  go  them  one 
better,  ^never  to  follow,  always  to  lead.^ "  She  testified 
that  Blair  told  her  husband  in  the  winter  of  1913  to  pay 
"one  cent  more  than  the  other  companies  were  paying." 
Mrs.  Woods  testimony  is  not  only  fragmentary,  but 
some  of  it  is  remote  as  to  time,  and  all  of  it  that  is 
material  is  contradicted  by  Mr.  Blair. 
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On  April  12  there  were  four  cream  stations  at  Nio- 
brara. A  rivalry  arose  among  three  of  the  agents  with 
respect  to  the  purchase  price  of  cream.  In  the  morning 
the  market  price  was  30  cents  a  pound,  or  thereabouts, 
but  at  noon  the  buyers  were  paying  70  cents.  In  the 
afternoon  one  buyer  paid  |1  a  pound  and  shortly  there- 
after another  paid  |2  and  before  night  Mr.  Woods  and 
one  or  more  of  his  rivals  were  paying  |2.01  a  pound. 
Clearly  this  was  not  the  market  price,  but  one  that  was 
artificially  inflated  for  some  purpose  not  altogether 
clear.  But  it  is  not  without  significance  that  before  the 
day  closed  Woods  was  the  only  agent  who  had  on  hand 
any  of  the  cream  bought  that  day  at  more  than  |2  a 
pound;  all  of  the  other  agents  by  some  means  having  con- 
trived to  dispose  of  their  respective  purchases  to  the 
unsuspecting  agent  of  defendant.  The  record  shows 
that  one  rival  agent  bought  80  pounds  at  |2.01  a  pound, 
and  that  immediately  he  employed  three  men  to  take  the 
cream  so  purchased  in  three  separate  lots  and  sell  it  to 
Mr.  Woods,  who  paid  |2.01  a  pound.  One  other  agent 
purchased  about  9  pounds  at  |2  a  pound,  but  soon  after 
the  vendor  took  the  cream  back,  returning  the  cream 
check  to  the  agent.  The  record  fails  clearly  to  disclose 
the  identity  of  the  final  purchaser  at  Niobrara  of  the  9- 
pound  lot,  but  from  a  similarity  of  names  and  of  the 
quantity  involved  in  the  purchase  that  appears  elsewhere 
in  the  record  there  is  much  more  than  an  inference 
that  it  too  found  its  way  to  the  cream  station  of  defend- 
ant and  that  Woods  bought  it  at  |2.01  a  pound. 

Plaintiffs  show  that  the  agent  Woods  sent  a  telegram  to 
his  principal  that  was  received  at  the  home  office  by 
R.  L.  Kent,  an  employee  there,  about  2  o'clock  in  the 
afternoon  of  the  day  the  cream  was  bought,  and  insist 
that  the  telegram  was  sufficient  to  charge  defendant  in 
the  premises  and  to  be  a  ratification  of  the  agent's 
conduct  unless  promptly  repudiated  by  the  principal. 
Following  is  a  copy  of  the  telegram:  "Niobrara,  Neb., 
April    12,    1913.    Kirschbraun    &    Sons,    Omaha,    Neb. 
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Fight  is  on,  am  paying  34  cents  for  cream.  P.  M. 
Woods." 

Mr.  Kent,  who  was  called  by  plaintiffs  on  this  point, 
testified  that  the  telegram  was  received  at  defendant's 
ofl3ce  between  noon  and  2  o'clock  on  Saturday,  April 
12.  The  telegram  was  not  answered,  but,  in  view  of  the 
record  before  us,  to  hold  that  it  was  notice  to  defendant 
that  he  was  paying  such  an  extortionate  price  for  cream 
would  be  an  absurdity.  Mr.  Kent,  in  direct  examination, 
testified  that  he  never  authorized  the  agent  to  pay  more 
than  the  "card  price''  for  cream,  and  that  he  first  learned 
that  the  agent  had  paid  |2.01  a  pound  on  Sunday 
evening,  the  13th,  at  about  8  or  9  o'clock.  He  also  testi- 
fied that  he  called  Mr.  Woods  up  by  telephone  on  Mon- 
day, April  14,  and  in  behalf  of  the  company  notified 
him  that  he  was  relieved  of  his  agency. 

Following  is  a  copy  of  the  postal  card  notice  sent  by 
defendant  to  Mr.  Woods  shortly  before  April  12,  au- 
thorizing him  to  pay  30  cents  a  pound  for  butter  fat: 

*^Omaha,  Neb.,  April  7,  1913. 
'^Station  Operators: 

"Effective  Wednesday  morning,  April  9th,  put  your 
price  of  butter  fat  to  30c.  This  is  an  extraordinarily  high 
price  under  the  existing  market,  so  do  not,  under  any  con- 
sideration, exceed  this  figure,  without  first  taking  it  up  with 
this  office.  If  you  have  trouble  in  buying  on  this  quo- 
tation, call  us  up  by  'phone. 

"KiRSCHBRAUN  &  SONS,    INC.'^ 

Plaintiffs  argue  that  "no  presumption  of  want  of 
authority  would  arise  by  reason  of  the  fact  that  |2 
and  J2.01  a  pound  was  paid  and  offered  for  butter  fat." 
With  the  record  before  us,  it  appears  that  the  presump- 
tion points  in  the  opposite  direction.  A  purchasing 
agent,  having  authority  to  buy  for  his  principal  a  common 
article  of  commerce  that  is  worth,  when  bought,  ap- 
proximately 30  cents  a  pound,  without  authority  pays 
|2.01  a  pound,  an  abnormal  price  that  is  almost  seven 
times  more  than  its  real  or  market  value  at  the  time. 
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and  so  known  to  those  dealing  with  the  agent.  Can  it 
be  that  such  conduct  on  the  part  of  an  agent  is  not 
sufficient  to  put  a  reasonably  prudent  man  on  inquiry 
as  to  the  authority  of  the  agent  to  do  a  thing  so  un- 
usual? Apply  the  rule  contended  for  by  plaintiffs  to  the 
purchase  or  sale  of  wheat  or  sugar  or  coal  or  flour  or 
farm  implements  or  clothing  or  any  of  the  innumerable 
necessities  of  life,  and,  in  the  absence  of  the  agent's 
authority  in  a  like  case,  the  entire  lack  of  fairness,  the 
absurdity  of  the  transaction,  is  at  once  apparent.  Such 
conduct  on  the  part  of  the  agent  cannot  be  upheld  ex- 
cept upon  the  clearest  proof  of  authority  or  proof  of 
ratificatioiu.by  the  principal,  and  both  are  lacking  in 
the  present  case. 

Plaintiffs  argue  that,  even  if  the  agent  was  not  au- 
thorized to  purchase  the  butter  fat  at  the  price  of  |2.01 
a  pound,  defendant  ratified  the  unauthorized  act  by 
accepting  the  shipment  on  arrival  at  Omaha;  but  they 
clearly  fail  to  establish  their  position.  Defendant  did 
right  in  taking  the  cream  and  converting  it  into  a  salable 
commodity.  Butter  fat  and  kindred  dairy  products  are 
perishable  goods,  which,  in  brief,  impose  a  duty  upon  the 
party  who  is  in  possession  of  the  goods  in  a  proper  case 
of  so  disposing  of  them  as  to  prevent  loss.  30  Cyc.  1394, 
note  69.  The  agent's  purchase  of  cream  at  |2.01  a  pound 
was  not  only  unauthorized,  but  he  without  authority 
mingled  the  cream  so  purchased  by  him  with  cream  be- 
longing to  defendant  of  the  value  of  30  cents  a  pound, 
so  that  it  could  not  be  separated  and  plaintiffs'  cream  re- 
turned to  them  in  kind,  as  they  insist  should  have  been 
done.  The  defendant  converted  perishable  property  into 
a  salable  article  of  commerce.  Obviously  on  this  point 
plaintiffs'  protest  is  not  well  grounded. 

The  record  before  us  shows  that  defendant  acted  fairly 
from  the  inception  of  the  trouble.  In  its  answer  it  offered 
to  pay  to  plaintiffs  30  cents  a  pound  for  the  butter  fat 
in  dispute,  but  the  offer  was  not  accepted.  It  is  not 
denied  that  the  company  even  tried  to  "buy  its  peace,'' 
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which  it  had  a  perfect  right  to  do  without  compromising 
or  waiving  its  defense,  by  offering  the  plaintiffs  50  centa 
a  pound  for  the  cream  in  dispute,  "rather  than  have  any 
trouble  about  it,"  as  the  president  of  the  company 
testified.    This  too  .was  not  accepted. 

Another  feature  remains.  Two  of  the  drafts  in  suit 
are  in  excess  of  the  printed  limitation  of  |15  that  ap- 
pears on  the  face  of  each.  Following  is  the  form  of  the 
draft : 

^^Kirschbaum  &  Sons,  Inc.  Manufacturers  of  Fancy 
Creamery  Butter,  Wholesale  Butter  &  Eggs,  Cold  Storage 
and  Freezing,  1209-1211  Howard  Street.  Original.  Station 
— .  Date — ,  19 — .  No.  2665.  Creamery  Department.  This 
check  for  cream  only.  Not  good  for  more  than  |15.  At 
sight,  pay  to  the  order  of , dollars. 

"To  Kirschbraun  &  Sons,  Inc.,  Omaha,  Neb.,  or  pay- 
able through  First  National  Bank,  Omaha,  Neb. y 

Operator." 

Marshall  &  Company,  appearing  as  plaintiffs  herein, 
are  merchants,  who  sue  to  recover  |37.98  as  innocent 
purchasers  of  a  check  for  that  amount  issued  to  Q.  Sum- 
mers for  cream  on  April  12,  1913,  at  |2.01  a  pound.  The 
check,  properly  filled  in  and  with  the  name  "F.  M. 
Woods"  appended  thereto  over  the  word  "operator," 
that  was  introduced  in  evidence  is  the  same  as  the  check 
shown  above,  except  that  a  line  was  drawn  through  the 
words,  ''This  check  for  cream  only.  Not  good  for 
more  than  |15."  The  words  beneath  the  line  are  plainly 
discernible.  The  check  in  question  is  in  such  condition  as 
to  put  the  purchaser  on  inquiry,  and  he  could  not  be  an 
innocent  purchaser.  It  contained  two  limitations:  First, 
it  was  by  its  printed  terms  good  for  only  |15;  second, 
the  |15  limitation  was  defaced.  There  is  no  testimony  as 
to  the  time  when,  nor  by  whom,  the  Marshall  &  Com- 
pany check  was  changed.  But  there  is  testimony  show- 
ing that  a  like  check  was  changed  in  a  like  manner  by 
Mrs  Woods,  by  direction  of  her  husband,  on  April  12, 
in  payment  for  cream  at  $2.01  a  pound.    The  president 
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of  the  defendant  company  testified  that  no  authority  was 
ever  given  to  any  agent  of  defendant  to  enlarge  the 
|15  limitation  on  the  check.  From  all  the  facts  in  evi- 
dence we  conclude  that  Marshall  &  Company,  even  if  they 
did  not  have  actual  knowledge,  were  put  upon  inquiry 
as  to  the  validity  of  the  check  on  which  they  brought 
suit,  and  as  to  them  they  are  only  entitled  to  recover 
the  same  as  the  other  defendants,  namely,  30  cents  a 
pound  for  the  cream  that  was  sold  to  agent  Woods  by 
Q.  Summers,  from  whom  Marshall  &  Company  purchased 
the  check  in  suit.  1  Parsons,  Notes  and  Bills  (2d  ed.) 
p.  119;  1  Randolph,  Commercial  Paper  (2d.  ed.)  sec. 
386. 

It  is  the  judgment  of  this  court  that  plaintiffs,  re- 
spectively, recover  from  defendant  30  cents  a  pound  for 
all  cream  delivered  on  April  12,  1913,  by  A.  K.  Brown, 
J.  Fritz,  and  Q.  Summers,  respectively,  to  F.  M.  Woods. 
The  judgment  of  the  district  court  is  reversed,  with 
directions  to  enter  judgment  in  that  court  in  harmony 
with  the  views  expressed  in  this  opinion. 

Reversed. 

Hamer^  J.,  not  sitting. 
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Abftt6llMIlt. 

An  action  In  a  state  court  to  recover  an  occupation  tax  against 
a  corporation  should  be  abated  pending  an  action  in  the  fed- 
eral court  to  determine  whether  an  ordinance  regulating  the 
rates  of  service  is  confiscatory.  City  of  Lincoln  v.  Lincoln 
003  d  Electric  Light  Co 188 

Action. 

Causes  of  action  may  be  united  under  sec.  7658,  Rev.  St.  1913, 
only  where  they  affect  all  parties  to  the  action.  Radcliffe  v, 
Lavery    31 

Adyerse  Possession. 

Title  may  be  acquired  by  adverse  possession,  though  claim  of 
ownership  was  invalid  and  occupant  believed  he  was  assert- 
ing legal  rights  only.    Erickson  v.  Crosby 372 

Aliens. 

1.  Under  a  treaty  removing  the  statutory  disqualification  of  a 
nonresident  alien  to  inherit  land  in  Nebraska  and  allowing 
three  years  within  which  to  sell  the  same,  the  disqualifying 
statute  is  suspended;  but,  if  the  alien  fails  to  sell  the  land 
within  the  prescribed  period,  it  will  descend  as  it  would  in 
absence  of  a  treaty.    Pieraon  v.  Lawler  783 

2.  Under  a  treaty  suspending  the  statute  disqualifying  a  non- 
resident alien  from  inheriting  land  in  Nebraska  and  allowing 
three  years  within  which  to  sell  the  same,  with  reasonable 
extension  of  time  if  circumstances  require  it,  whether  cir- 
cumstances require  extension  of  time  is  a  question  for  the 
courts.    Pierson  v.  Lawler 783 

Animals.    See  CoNSTrrunoNAL  Law,  1,  2. 

Appeal  and  Error.    See  Costs,  1.    Damages,  5.    Habeas  Corpus,  2. 
Master  and  Servant,  6.    Replevin,  3.    Wills,  13.. 
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Appeal  and  Error — Continued, 

1.  When  the  law  of  the  case  is  determined  on  appeal,  the  trial 
court  is  bound  thereby,  and  its  judgment  accordingly  will  not 
ordinarily  be  disturbed  on  another  appeal.  Home  Savings 
Bank   v.   Shallenherger 113 

2.  In  an  action  on  a  liquor  dealer's  bond,  an  instruction  that  lia- 
bility of  surety  is  coextensive  with  that  of  the  principal,  held 
not  prejudicial,  where  judgment  against  surety  was  limited 

to  amount  stipulated  in  the  bond.    Hauth  v,  Samho 160 

3.  To  warrant  reversal  of  a  judgment  for  error,  it  must  alfirma- 
tively  appear  that  the  error  was  prejudicial.  Johnson  v. 
Lane    177 

4.  When  a  bill  of  exceptions  has  been  quashed,  no  question  can 
be  considered,  a  determination  of  which  involves  an  examina- 
tion of  the  bill.    Kriebs  v,  KHehs 180 

5.  Appeal  to  the  supreme  court  does  not  deprive  the  district 
court  of  jurisdiction  to  grant  a  new  trial.    Smith  v.  Goodman  284 

6.  In  a  law  action  tried  to  the  court,  his  findings  are  entitled  to 
the  same  weight  as  a  verdict.    State  Bank  v.  Huffman 396 

7.  The  overruling  of  a  motiqn  to  bring  in  as  an  additional  de- 
fendant another  wrongdoer,  alleged  to  be  liable  as  an  indem- 
nitor, is  not  a  final  order  under  sec.  8176,  Rev.  St  1913.  Kap- 
lan V.  City  of  Omaha 567 

8.  That  the  jury  errs  in  its  judgment  of  the  amount  of  damages 
is  not  such  conclusive  evidence  of  prejudice  as  to  admit  of 

no  other  conclusion.    Van  Dom  v.  Kimball 590 

9.  Error  cailnot  be  predicated  on  the  admission  of  incompetent 
evidence  in  a  cause  tried  to  the  court.    Crinkley  v.  Rogers  ...  647 

10.  In  a  trial  to  the  court,  it  will  be  presumed  that  the  court  con- 
sidered only  competent  evidence.     Crinkley  v.  Rogers 647 

11.  Refusal  to  strike  allegation  of  meaning  of  a  written  contract 
held  not  ground  for  reversal,  where  the  jury  correctly  deter- 
mined such  meaning.    Felthau^er  v,  Oreeble 652 

12.  Where  three  persons  were  sued  jointly  and  there  was  proof 
of  joint  liability  for  part  of  the  claim,  a  verdict  for  such  part 
will  not  be  set  aside.    Ryan  v.  Bullion 705 

13.  Where  the  supreme  court  finds  the  evidence  overwhelming  in 
plaintiffs  favor,  but  reverses  and  remands  the  case  because  of 
other  errors,  it  is  not  error  on  a  retrial,  the  evidence  being 
substantially  the  same,  to  direct  a  verdict  for  plaintiff. 
Roper  V.   Milbourn 739 

14.  On  appeal  from  an  order  sustaining  a  general  demurrer  to 
the  petition,  the  supreme  court  will  consider  only  the  suffi- 
ciency of  the  petition.     Patterson  v.  Morehead 760 
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15.  Counsel  cannot  question  on  appeal  remarks  of  opposing  coun- 
sel, where  no  objection  was  made  at  the  trial.  KrUs  v.  Un- 
ion P.  R,  Co 801 

16.  Where  a  judgment  is  clearly  ezcessire,  a  remittitur  will  be 
ordered,  and,  if  not  filed,  the  Judgment  will  be  reversed. 
Nutter  v.  Standard  Land  Co 548 

17.  Where  the  amount  of  the  judgment  is  more  than  the  evi- 
dence warrants,  a  remittitur  will  be  required.  Adams  v.  Mo- 
Orew    817 

18.  Where  the  only  question  in  issue  is  the  value  of  land,  errors 
of  the  trial  upon  other  issues  become  immaterial.  Adams  v, 
McOrev)    817 

19.  Where  the  petition  in  an  action  for  injuries  to  a  minor  counts 
only  on  the  employer's  common-law  liability  and  the  case  is 
tried  on  that  theory,  the  supreme  court  on  appeal  will  so  con- 
sider it,  so  that  the  statute  prohibiting  employment  of  minors 
between  14  and  16  years  of  age  will  not  apply.  Rookstool  v. 
Cudahy  Packing   Co 851 

20.  Where  the  petition  in  an  action  for  injuries  does  not  allege 
any  defect  in  the  machinery  or  appliances,  and  where  no  ques- 
tion thereof  was  suggested  on  the  trial,  it  will  not  be  consid- 
ered on  appeal.    Rookstool  v.  Cudahf  Packing  Co 851 

21.  The  finding  of  a  court  in  a  law  action  based  on  conflicting  evi- 
dence is  entitled  to  the  same  weight  as  the  verdict  of  a  jury. 
First  Nat.  Bank  v.  Baldtoin ». .'.a 25 

22.  Though,  on  appeal  in  equity,  the  ca^-^SH  tried  de  ilovo,  where 
witnesses  appeared  before  the  district  court  and  their  testi- 
mony was  conflicting,  conclusions  of  the  trial  court  as  to 
credibility  of  testimony  are  entitled  to  consideration.  Enter- 
prise Planing  Mill  Co,  v.  Methodist  Episcopal  Church 29 

23.  In  a  trial  to  a  jury  on  appeal  from  justice  court,  it  is  error 
to  admit  in  evidence  a  transcript  containing  detailed  findings 

of  fact  and  the  judgment  of  the  justice.    Miller  v.  SuHft  d  Co.    44 

24.  A  verdict  will  not  be  set  aside  where  there  is  a  substantial 
conflict  in  the  evidence.    Roden  v.  Williams 46 

25.  A  verdict  on  conflicting  evidence  will  not  be  set  aside  unless 

manifestly  wrong.    Mundy  v.  Meyer 296 

Bhapiro  V,  Omaha  d  O.  B.  Street  R.  Co 452 

Taylor  v.  Keneston  730 

20.  Where  the  evidence  is  conflicting.  Judgment  supported  by 
competent  evidence  will  not  be  disturbed,  though  a  different 

conclusion  might  have  been  reached.    Dohner  v.  Barr 172 

Johnson  v.  Lane  1 77 
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27.  Where  both  parties  have  tried  the  case  as  If  an  essential  ele- 
ment was  proved,  judgment  will  not  be  reversed  for  lack  of 
evidence  of  such  fact.    Underwood  v.  Chicago  d  N,  W.  R.  Co.  275 

28.  Admission  of  Incompetent  evidence  on  a  trial  to  the  court  is 
not  ground  for  reversal  if  there  is  sufficient  competent  testi- 
mony to  sustain  the  Judgment.    In  re  Estate  of  Enyart 337 

29.  The  question  of  competency  of  an  expert  witness  Is  within  the 
discretion  of  the  trial  court,  and  a  judgment  will  not  be  re- 
versed for  a  technical  omission  in  laying  the  foundation  un- 
less prejudice  affirmatively  appears.  Daggett  v.  Drainage 
DUtrict   379 

30.  A  general  objection  to  a  hypothetical  question  as  to  value  will 
not  be  considered  unless  attention  of  the  trial  court  was 
directed  to  an  omission,  or  the  omission  was  of  such  im- 
portance that  it  must  have  been  considered.  Daggert  v. 
Drainage  District   379 

31.  A  party  cannot  complain  of  a  hypothetical  question  where 
questions  asked  his  own  witnesses  were  of  the  same  nature 
and  assumed  substantially  the  same  facts.  Sandall  t7.  Ot- 
to      263 

32.  The  use  of  the  word  "might"  in  a  hypothetical  question  to  a 
medical  expert,  while  not  to  be  approved  of,  is  not  so  pre- 
judicial as  to  require  a  reversal.    Van  Dom  v.  Kimball 590 

33.  In  an  action  by  hdffitt  a^^ainst  indorsers  of  a  note,  a  finding* 
on  confl^t^g  evidence  in  favor  of  one  defendant  and  against 
the  other  will  not  beTftsturbed.    State  Bank  v.  Huffman 396 

34.  Jury's  finding  as  to  damages  will  not  be  disturbed  unless 
clearly  unsupported  by  evidence.    Van  Dom  v,  Kimball 590 

35.  A  judgment  will  not  be  reversed  because  of  extended  cross- 
examination  on  an  immaterial  matter,  where  defendant's 
rights  were  not  prejudiced.    Koran  v.  Cudahy  Packing  Co.  . .  693 

Assignments. 

A  power  of  attorney  authorizing  assignment  of  wages  does  not 
authorize  an  assignment  of  wages  under  a  contract  thereafter 
made.    Richards  v,  Chicago,  R,  I,  d  P.  R.  Co 505 

Asylums. 

Ch.  55,  Laws  1885,  providing  for  construction  of  an  asylum  for 
insane  at  Norfolk,  and  ch.  48,  Laws  1887,  providing  for  an 
asylum  at  Hastings,  were  both  enacted  in  view  of  the  general 
act  (Gen.  St  1873,  ch.  31)  governing  all  hospitals  for  the  in- 
sane of  the  state.    State  v.  Cage  County 763 
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Attorney  and  Client.    See  Limitation  of  Actions,  2. 

In  an  action  by  an  attorney  for  compensation,  his  right  thereto 
is  a  question  for  the  Jury.    Ryan  v.  Bullion 705 

Banks  and  Banking.    See  Contkacts,  2. 

1.  Where,  on  a  sale  of  bank  stock,  the  bank's  president  agreed 
to  pay  to  the  purchaser  notes  held  by  the  bank,  to  be  selected 
by  the  purchaser,  the  contract  may  be  enforced  after  the  pur- 
chaser has  made  a  selection.    Oalt  v.  Hildreth 15 

2.  An  agreement  by  the  seller  of  bank  stock  to  pay  to  the  pur- 
chaser three-fifths  of  the  difterence  between  the  profits  of  the 
bank  for  a  designated  year  and  |8,000  net  profit  is  enforce- 
able.    Oalt  V.  Hildreth » 15 

3.  In  estimating  net  profits  of  a  bank,  the  guaranty  fund  re- 
quired by  law  to  be  set  apart  may  be  deducted  fcom  the  gross 
profits.    Gait  v.  Hildreth 15 

4.'  The  state  banking  board  cannot  refuse  a  bank  charter  where 
proposed  stockholders  have  fully  complied  with  the  law. 
State  V,  Morehead   864 

5.  The  state  banking  board  cannot  adopt  rules  as  to  granting  of 
charters  to  proposed  new  banks  in  contravention  of  statute. 
State  V.  Morehead  864 

6.  Privileges  to  be  granted  by  a  state  board  created  by  statute 
should  be  open  to  all  upon  the  same  terms  and  conditions. 
State  t?.  Morehead  864 

Bastardy. 

1.  In  a  bastardy  case,  it  is  the  duty  of  the  court,  when  requested, 
to  give  a  cautionary  instruction  as  to  conflicting  statements 
of  prosecutrix,  in  accordance  with  sec.  361,  Rev.  St.  1913. 
Nelson  V.  Spratt 690 

2.  In  a  bastardy  case,  after  giving  cautionary  instruction  pur- 
suant to  sec.  361,  Rev.  St.  1913,  it  is  prejudicial  error  to 
charge  that,  if  the  jury  should  find  that  plaintiff  had  testified 
falsely  in  regard  to  any  material  fact,  they  might  disregard 
her  testimony,  unless  corroborated.    Nelson  v.  Spratt 690 

Beneficial  Associations.    See  Insurance,  7-22. 

Bills  and  Notes.    See  Judgment,  1. 

1.  A  clause  in  a  note  waiving  demand,  notice,  and  protest,  and 
defenses  based  on  extension  of  time  of  payment,  held  not  to 
render  the  note  nonnegotiable.  First  Nat,  Bank  v.  Bald- 
win         25 
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2.  A  payee  who  by  indorsement  guarantees  payment  of  the  note 
and  waives  demand  and  notice  of  protest  becomes  an  in- 
dorser,  and  may  be  sued  with  the  maker.  Fir$t  Nat,  Bank  v. 
Baldwin    25 

3.  Where  a  banker  was  directed  to  pay  a  note  out  of  a  special 
deposit  of  the  maker,  payment  will  be  held  to  have  been 
made  at  time  of  direction.    Belk  v.  Capital  Fire  Ins.  Co 260 

4.  An  accommodation  maker  is  one  who  executes  commercial 
paper  without  consideration  to  enable  the  payee  to  obtain 
credit.    State  Bank  v,  Huffman 396 

5.  A  controversy  between. joint  indorsers  of  a  note  as  to  whether 
one  is  an  accommodation  indorser  is  no  defense  as  to  the 
holder  of  the  note.    State  Bank  v,  Huffman 396 

6.  Defenses  to  action  on  note  held  to  go  to  the  merits  and  not 
personal.    Oalt  v.  Hildreth  422 

7.  Holder  of  check  bearing  the  words,  "not  good  for  more  than 
$15/'  through  which  line  had  been  drawn,  held  not  an  inno- 
cent purchaser.    Marshall  d  Co,  v.  Kirschbraun  d  Sons 876 

Bonds.    See  Intoxicating  Liquors,  7,  8. 

Brokers. 

1.  An  oral  contract  between  the  owner  and  a  broker  for  sale  of 
lands  cannot  be  enforced.    In  re  Estate  of  Brockway 281 

2.  In  an  oral  contract  by  a  broker  to  assist  in  finding  and  pur- 
chasing personal  property,  a  provision  that  certain  real  estate 
shall  be  used  as  part  payment  will  not  make  the  contract  one 
for  the  sale  of  land  within  sec.  2628,  Rev.  St.  1913.  In  re 
Estate  of  Brockway  ." 281 

3.  In  an  action  for  commission  on  an  oral  contract  for  the  pur- 
chase of  personalty,  where  defendant  denies  the  contract  as 
alleged  and  alleges  that  the  contract  was  for  the  sale  of  real- 
ty, the  court  should  hear  the  evidence  and  determine  the 
real  nature  of  the  contract.    In  re  Estate  of  Brockway 281 

4.  Instruction  as  to  liability  for  commission  for  sale  of  land 
approved.    Mundy  v.  Meyer 296 

5.  Where  a  real  estate  broker  employed  for  a  commission  pre- 
sents to  his  principal  a  proposed  purchaser,  and  the  principal 
enters  into  a  binding  contract  with  him,  the  broker  is  enti- 
tled to  his  commission.    Felthauser  v.  Oreehle 652 

6.  Where  the  signature  of  a  broker  to  a  contract  was  written 
under  the  name  of  a  witness  thereto,  held  that  such  signing 
would  not  prevent  recovery  on  the  contract.  Felthauser  v. 
Qreeble     652 
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Erldence  held  to  sustain  verdict  of  burglary.    Coons  v.  State  . .  414 

Carriers.    See  Bvuvnce^  4. 

1.  To  entitle  a  shipper  to  recover  for  delay  in  transporting  live 
stock,  he  must  show  the  time  ordinarily  required  to  trans- 
port the  shipment,  and  that  longer  time  was  consumed  than 
was  necessary.    Cohn  v,  Chicago  dIf,W.R.Co 7 

2.  It  is  error  to  refuse  to  withdraw  from  the  jury  a  charge  of 
negligent  delay  in  transportation  of  live  stock,  where  no  com- 
petent evidence  is  introduced  to  support  it.  Cohn  v.  Chicago 
d  N.W.R.  Co 7 

3.  Evidence,  in  action  for  delay  in  shipment  of  live  stock,  held 
insufficient  to  sustain  verdict  for  plaintifC.  Cohn  v.  Chicago 
d  N.W.  R,  Co 7 

4.  A  contract  exempting  a  carrier  from  liability,  valid  where 
made  but  contrary  to  the  public  policy  of  Nebraska,  will  not 
be  enforced  in  the  courts  of  Nebraska.  Maucher  v.  Chicago, 
R.  L  d  P.  R,  Co 237 

6.  A  contract  to  relieve  a  carrier  from  liability  for  negligence  re- 
sulting in  injuries  to  passengers  held  not  governed  by  federal 
statute,  but  by  state  law,  and  void.  Maucher  v,  Chicago,  R. 
L  d  P.  R.  Co 237 

6.  A  contract  limiting  liability  of  a  carrier  to  circus  employees 
traveling  in  cars  of  the  circus  company  held  not  to  relieve  the 
carrier  from  liability  for  injuries  in  a  rear-end  collision. 
Maucher  v.  Chicago,  R.  I,  d  P  R.  Co 237 

7.  Where,  on  application  to  restrain  a  railroad  company  from 
I  violating  a  maximum  rate  statute,  it  is  shown  that  the  com- 
I  pany  has  obeyed  it  for  a  long  term  of  years,  and  there  is  no 

proof  that  it  intends  to  violate  it,  the  application  will  be  de- 
nied.   State  V.  Chicago,  R,  I,  d  P,  R.  Co > 268 

8.  Sees.  5988-5990,  Rev.  St.  1913,  requiring  common  carriers  to 
furnish  adequate  telephone  connections  between  their  offices 
and  the  local  telephone  exchange,  is  not  unconstitutional. 
State  V.  Missouri  P,  R.  Co 700 

Compromise  and  Settlement. 

Settlement  of  a  controverted  matter  between  officers  and  direc- 
tors  of  a  bank  and  debtors  held  binding  on  all  parties.  Qalt 
v.   Hildreth    .*  15 

Constitutional  Law.    See  Carbiebs,  8.     Coroners.     Municipal  Cor- 
porations, 9.    Statutes. 
1.   Sees.  2  and  9,  ch.  170,  Laws  1915,  restricting  sale  of  anti-hog 
cholera  serum,  held  unconstitutional.    Hall  v.  State 84 
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2.  Sec.  2,  ch.  170,  Laws  1915,  restricting  sale  of  anti-hog  cholera 
serum,  held  unconstitutional,  as  granting  a  monopoly  to  se- 
rum-manufacturing plant  licensed  under  the  federal  act,  37 
U.  S.  St  at  Large,  ch.  145.    H<ill  v.  State 84 

8.  Ch.  224,  Laws  1915,  requiring  the  county  attorney  to  perform 
the  duties  of  coroner,  is  not  unconstitutional  as  clothing  an 
administrative  or  executive  officer  with  judicial  power.  State 
V.  Moorhead   '. 298 

4.  The  Supreme  Court  Commission  Act  (Laws  1915,  ch.  184) 
held  constitutional.    In  re  Supreme  Court  Commissioners  . . .  426 

6.  That  portion  of  the  Supreme  Court  Commission  Act  (Laws 
1915,  ch.  184)  requiring  the  appointment  of  commissioners 
recommended  by  the  governor  is  void.  In  re  Supreme  Court 
Commissioners  426 

6.  An  ordinance  requiring  companies  maintaining  poles  and' 
wires  in  streets  to  remove  same  to  allow  passage  of  build- 
ings is  not  unconstitutional  as  depriving  the  companies  of 
property  without  due  process  of  law.    State  v,  Omaha  d  C. 

B,  Street  R.  Co 716 

7.  Sec  2555,  Rev.  St.  1913,  fixing  fee  of  ten  cents  a  barrel  for 
inspection  of  oils  held  violative  of  sec.  1,  art.  IX,  CU>nst,  pro- 
viding for  equality  of  taxation.    State  v.  Standard  (HI  Co.  . .  826 

8.  Where  inspection  fees  exacted  are  largely  in  excess  of  ex- 
penses, the  presumption  is  that  the  state  will  reduce  them  to 
conform  to  constitutional  authority  to  impose  fees  solely  for 
reimbursement  of  expenses.    State  v.  Standard  Oil  Co 826 

Oontracts.    See  Banks  and  Banking,  1,  2.    Carbiebs,  4-6.    BjVidenck, 
1,  6.    Husband  and  Wife. 

1.  On  refusal  to  perform  a  contract  for  exchange  of  properties, 
the  injured  party  may  treat  the  contract  as  terminated  and 
sue  for  the  value  of  property  he  has  delivered.  Smith  v. 
Lohr    4 

2.  An  agreement  between  two  banks  that  notes  should  be  trans- 
ferred by  one  to  the  other  to  make  it  falsely  appear  that  the 
transferor  has  not  violated  the  law  by  making  excessive 
loans  is  illegal  and  unenforceable.  Exchange  Bank  v.  Clay 
Center  State  Bank  278 

3.  Where  a  grantee  assumes  a  mortgage  and  allows  foreclosure, 
he  cannot  rescind  on  the  ground  that  he  was  deceived  as  to 
the  land  and  that  the  grantor  held  no  title;  the  title  not  being 
questioned  except  by  enforcement  of  the  mortgage.    Crowell 

V.  Skillicom    '. 429 
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4.  Technical  terms  in  a  contract  may  be  given  a  nontechnical 
meaning  relied  upon  by  one  party,  where  the  other  party  had 
reason  to  suppose  the  former  so  understood  them.  Richey  v. 
Omaha  d  Lincoln  Railtoay  d  Light  Co 847 

Coroners.    See  Constitutional  Law,  3.    Statutes,  4,  6. 

The  powers  and  duties  of  coroner  are  not  judicial,  within  the 
meaning  of  art.  II,  Const,  dividing  governmental  powers. 
State  V,  Moorhead : 298 

Corporations. 

1.  In  determining  whether  rates  of  a  public  service  corporation 
are  remunerative,  the  validity  of  an  occupation  tax  must  be 
considered.    City  of  Lincoln  v,  Lincoln  Gas  d  Electric  Light 

Co 188 

2.  In  a  suit  alleging  misrepresentations  as  to  value  of  bonds  of 
a  corporation  by  its  stockholders,  directors  and  officers,  where 
there  was  no  evidence  that  the  president  made  any  repre> 
sentations  or  that  he  was  derelict,  he  will  not  be  held  liable. 
Horn  V.  Abhott  403 

Costs. 

1.  Under  sec.  6063,  Rev.  St.  1913,  making  a  common  carrier 
liable  for  an  attorney's  fee  where  a  shipper  recovers  damages 
for  loss  of  freight,  the  shipper  cannot  recover  such  fee  for 
services  on  appeal.    lUorthcutt  v.  Missouri  P,  R,  Co 1 

2.  Sec.  8168,  Rev.  St.  1913,  relating  to  costs  in  district  court  in 
cases  cognizable  before  a  justice,  does  not  apply  to  costs  in 
the  supreme  court.    Underwood  v,  Chicago  d  N,  W.  R,  Co.  ...  507 

3.  Under  sec.  8168,  Rev.  St  1913,  plaintifC  cannot  recover  costs 
in  an  action  begun  in  the  district  court  which  is  cognizable 
before  a  justice  of  the  peace.    Underwood  v,  Chicago  d  N,  W, 

R.  Co.    • 507 

4.  The  supreme  court  will  not  retax  costs  on  appeal,  though  a 
remittitur  is  required  reducing  the  judgment  within  the  juris- 
diction of  a  justice  of  the  peace.  Underwood  v.  Chicago  d 
N.W.R.Co 507 

5.  Where  appellant  recovers  a  better  judgment  than  the  one  ap- 
pealed from,  he  is  ordinarily  entitled  to  costs  of  appeal.  Un- 
derwood V.  Chicago  d  N..W.  R.Co 507 

Comities  and  County  Officers.    See  Taxation,  9. 

1.  To  justify  removal  of  a  county  officer  under  sec.  5698,  Rev.  St. 
1913»  it  must  be  clearly  shown  that  his  action  was  prompted 
by  evil  intent  or  legal  malice,  or  at  least  without  sufficient 
grounds  to  believe  that  he  was  properly  performing  his  duty. 
Hiatt  V.  Tomlinson 61 
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2.  Sec.  35,  ch.  19,  Laws  1866  (Rev.  8t  1913,  sec.  2461),  Is  super- 
seded by  sec.  37,  p.  366,  Laws  1879  (Rev.  St.  1913,  sec.  965). 
prescribing  the  verification  required  to  be  attached  to  claims 
filed  against  a  county.    Uttley  v,  Bievera  59 

3.  In  constructing  a  bridge  as  part  of  a  county  road,  the  county 
must  provide  not  only  for  ordinary  vehicles,  but  for  what  may 
be  fairly  anticipated  in  the  locality,  including  the  driving  of 
cattle  over  the  bridge  and  its  approaches.  Miles  v.  Richard- 
son County   294 

4.  Where  a  visible  defect  in  the  approach  to  a  bridge  had  existed 
for  such  length  of  time  as  to  charge  the  county  with  notice, 
the  county  is  liable  for  injury  caused  thereby.  Miles  v.  Rich- 
ardson County   294 

5.  Where  governmental  authorities  have  recognized  for  many 
years  a  boundary  line  between  counties  established  by  a  void 
legislative  act,  courts  will  not  change  the  boundary  line. 
State  V,  Clary 324 

6.  It  is  not  the  duty  of  a  county  attorney  to  prosecute  one 
charged  with  violation  of  a  village  ordinance,  where  prosecu- 
tion is  not  based  on  violation  of  any  state  law.  State  v,  Mc- 
Donald      332 

7.  County  held  liable  to  one  injured  on  a  defective  bridge  while 
riding  in  a  private  vehicle,  notwithstanding  negligence  of 
the  driver.    Reudelhuber  v.  Douglas  County  687 

8.  In  an  action  against  a  county  for  injuries  resulting  from  a  de- 
fective bridge,  evidence  held  to  sustain  verdict  for  plalntifC. 
Reudelhuber  v.  Douglas  County 687 

9.  Sec.  2443,  Rev.  St  1913,  requiring  the  county  commissioners 
to  determine  the  number  of  deputies  of  the  sherlfC  and  to  fix 
their  compensation,  held  not  to  repeal  by  implication  sec. 
5735,  Rev.  St.  1913,  empowering  the  sherifC  to  appoint  dep- 
uties.   State  V.  Harris  746 

Courts.    See  Executors  and  Administbatoss,  1. 

A  state  court  will  deny  an  application  for  injunction,  where  the 
federal  court  has  taken  Jurisdiction  of  the  subject-matter. 
State  V.  Chicago,  R.  I.  d  P.  R.  Co 268 

Criminal  Law.    See  Bubglaby.    Inpobmation.  Intoxicating  Liquobs, 
1-3.    Labcent. 

1.  In  a  prosecution  for  selling  liquor  to  a  minor,  it  is  no  defense 
that  accused  acted  in  ignorance  of  the  minor's  age  and  with- 
out intent  to  violate  the  law.    Steinkuhler  v.  State 95 

2.  Sec.  1162,  Rev.  St  1913,  requires  criminal  trials  to  be  held  in 
the  court-room.    Roberts  v.  State 199 
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3.  Requirement  that  trials  be  public  is  satisfied  by  admitting 
those  who  can  conveniently  be  accommodated  in  the  court- 
room.   KobtrU  V.  State 199 

4.  It  is  not  proper  to  adjourn  the  trial  of  a  capital  offense  from 
the  regular  court-room  to  the  stage  of  a  public  theater  with- 
out sufficient  cause.    Rol^ertt  v.  State 199 

6.  Where  the  witnesses  for  the  state  are  near  relatives,  or  are 
so  associated  that  it  is  not  improbable  that  some  may  be 
under  the  influence  of  others,  it  is  error  to  refuse  request 
that  they  be  separated.    Roberta  v.  State 199 

6.  While  it  is  improper  to  allow  a  witness  to  the  principal  facts 
to  conduct  the  trial,  judgment  will  not  necessarily  be  reversed 
because  an  attorney  who  was  also  a  witness  assisted  the 
prosecuting  attorney  in  the  preparation  and  details  of  the 
trial.    Roberta  v.  State 199 

7.  Where,  in  a  trial  for  felony,  the  bailiff,  without  an  order  of 
court,  took  a  quantity  of  miscellaneous  articles,  including 
exhibits,  to  the  Jury-room,  where  they  were  examined  by  the 
Jury,  it  is  ground  for  a  new  trial.    Roberta  v.  State  .... 199 

8.  Where  evidence  of  crime  is  direct  and  corroborated,  accused 
is  not  entitled  to  an  instruction  that,  if  the  evidence  is  recon- 
cilable with  Innocence  upon  any  reasonable  hypothesis,  ac- 
cused is  entitled  to  acquittal.    Casper  v.  State 367 

9.  Where  the  right  of  a  deputy  county  attorney  to  sign  an  in- 
formation is  not  questioned  until  after  arraignment  and  plea, 
and  while  a  plea  of  not  guilty  is  pending,  his  appointment 
and  right  to  sign  will  be  presumed,  in  absence  of  a  showing. 
Holland  v.  State  444 

10.  It  is  not  error  for  the  court,  at  request  of  county  attorney, 
to  appoint  special  counsel  to  assist  in  the  prosecution  of  a 
misdemeanor.    Qoemann  v.  State  772 

11.  Instruction  as  to  reasonable  doubt  held  free  from  error. 
Qoemann  v.  State 772 

12.  Ruling  on  the  scope  of  cross-examination  will  be  upheld,  un- 
less abuse  of  discretion  is  shown.    Chemann  v.  State 772 

Damages. 

1.  Verdict  for  $16,000  in  favor  of  widow  under  the  federal  em- 
ployers' liability  act  for  death  of  a  conductor  who  was  earn- 
ing $113  a  month  and  had  an  expectancy  of  34  years,  plaintiff 
being  younger,  held  not  excessive.     Phillips  v.  Union  P.  R. 

Co 157 

2.  Award  of  $10,000  for  personal  injuries  held  not  excessive. 
Maueher  v.  Chicago,  R.  1.  cf  P.  R.  Co 237 
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3.  Award  of  $15,000  for  personal  injuries  held  not  excessive. 
Croghan  v.  Chicago,  R.  I.  d  P.  R.  Co 253 

4.  Verdict  for  $5,275  for  injuries  to  laborer  held  not  czcesslye. 
8adt  V.  Sunderland  Bros,  Co 350 

5.  Where  a  verdict  includes  an  item  of  damage  not  proved,  a  re- 
mittitur will  be  required.    Kriaa  v.  Union  P.  R.  Co 801 

Divorce. 

Where  a  decree  In  a  divorce  assigns  custody  of  children,  such 
disposition  will  control  until  the  decree  is  modified,  and  can- 
not be  disregarded  in  habeas  corpus  for  possession  of  the 
children.    State  v.  Elifritz 320 

Domicile. 

Where  the  owner  of  a  home  in  one  county  sells  it  with  the  in- 
tention of  removing  to  another  county,  his  final  removal  will 
relate  back  to  the  time  of  the  sale.    In  re  Estate  of  Oetchell  579 

Drains.    See  Quo  Wabbanto.    Statutes,  10,  11. 

1.  Interest  received  by  a  county  treasurer  on  drainage  district 
funds  is  money  of  such  district  and  should  not  be  credited  to 
the  county  general  fund.    Nemaha  Valley  Drainage  District 

V.  Nemaha  County   64 

2.  Under  sec.  1858,  Rev.  St.  1913,  requiring  a  drainage  district 
to  pay  fees  of  county  officers  rendering  it  services,  the  county 
is  entitled  to  retain  fees  fixed  by  statute  for  taxes  and  special 
assessments  collected  by  the  county  treasurer.  Nemaha 
Valley  Drainage  District  v.  Nemaha  County 64 

3.  Owners  of  lands  outside  proposed  drainage  district  cannot 
intervene  and  object  to  the  organization  of  the  district  on  the 
ground  that  the  improvement  will  injure  their  lands.  Latham 

V.  Chicago,  B,  d  Q,  R.  Co 173 

4.  Sec.  1872,  Rev.  St.  1913,  permitting  corporations  owning  or 
having  an  easement  in  land  to  vote  at  elections  for  drainage 
improvements,  does  not  allow  double  representation  of  land, 
but  the  easement  must  be  of  a  substantial  nature,  analogous 

to  ownership.    State  v.  Drainage  District 625 

5.  Where  persons  who  assume  to  vote  for  a  railroad  company  or 
for  a  county  or  township  in  an  election  for  drainage  im- 
provements are  not  formally  authorized,  their  acts  may  be 
ratified.     State  v.  Drainage  District  625 

6.  Under  sec.  1872,  Rev.  St  1913,  landowners  cannot  represent 
in  an  election  for  drainage  improvements  land  lying  in  a 
oublic  highway.    State  v.  Drainage  District 625 
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7.  If  an  election  under  sec.  1914,  Rev.  St.  1913,  results  in  the 
rejection  of  the  proposition  to  proceed  with  work,  the  direc- 
tors of  the  drainage  district  have  no  power  to  proceed.  State 
V.  Drainage  District  625 

Easements. 

Exclusive  possession  and  a  record  right  of  possession  to  use  land 
indefinitely  is  an  easement  equivalent  to  ownership.  State 
V.  Drainage  District  625 

Election  of  Bemedies. 

One  who  with  knowledge  of  the  facts  has  chosen  an  appropriate 
legal  remedy  and  obtained  full  satisfaction  cannot  ordinarily 
afterwards  resort  to  a  remedy  inconsistent  therewith.  Brady 
V.  State  Ins.  Co 497 

Eminent  Domain. 

1.  The  right  of  eminent  domain  cannot  be  exercised  for  a  purely 
private  purpose.     Yetter  v.  Broadhurst 356 

2.  Land  of  one  proprietor  cannot  be  condemned  for  a  reservoir 
site  solely  to  irrigate  land  of  another.  Vetter  v.  Broad- 
hurst      356 

3.  Trial  in  condemnation  may  be  had  in  name  of  person  as  plain- 
tiff who  owned  the  land  when  proceedings  were  commenced, 
but  the  court  should  order  payment  of  award  to  party  entitled 

to  damages.    Stemherger  v.  Sanitary  District 449 

4.  Award  for  taking  of  land  for  ditch  held  excessive.  Stern- 
berger  v.  Sanitary  District 449 

Equity. 

1.  In  a  suit  to  recover  remainder  of  price  of  land,  the  rule  that 
he  who  seeks  equity  must  do  equity  applies,  and  the  pur- 
chaser may  show  any  equity  authorizing  reduction  of  amount 

of  recovery.     Fassler  v.  Streit  722 

2.  Where  a  conveyance  was  made  without  consideration  to  de-  ... 
feat  a  Judgment  in  an  anticipated  suit,  equity  will  not  aid  the 
grantor  to  set  aside  the  conveyance.    Palmer  v.  Palmer 741 

Evidence.    See  Appeal  and  Ebbor,  21-35.    Hcsband  and  Wife,  1,  3. 
Liens.    Negligence,  2-4.    New  Trial.    Trusts,  1.    Witnesses. 

1.  In  absence  of  fraud,  mistake  or  ambiguity,  parol  evidence  is 
inadmissible  to  vary  terms  of  a  written  contract.  Roden  v. 
Williams    46 

2.  Where  settlement  with  one  Joint  wrongdoer  is  in  writing, 
oral  evidence  Is  competent  to  show  the  intent  of  the  parties 
in  an  action  against  one  not  a  party  to  the  settlement.    Hauth 

V.  Sambo   160 

100  Neb.— 57 
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3.  In  a  hypothetical  queetion  a  party  may  assume  facts  in  ac- 
cordance with  his  theory,  if  there  is  evidence  to  sustain  it, 
though  there  may  he  a  conflict  of  evidence.    Sandall  v.  Otto,  263 

4.  To  recover  for  shrinkage  In  weight  of  cattle  caused  hy  delay 
in  transportation,  the  shrinkage  must  be  proved  by  competent 
evidence,   and   cannot  be  established  by   opinion  evidence.  i 
Underwood  v,  Chicago  dIf,W,R.Co 275 

5.  Where  notes  were  transferred  by  one  bank  to  another  to 
make  it  appear  that  the  transferor  had  not  made  excessive 
loans,  the  illegality  of  the  contract  may  be  proved  by  cor- 
respondence between  the  banks,  and  oral  evidence  is  admis- 
sible to  prove  that  the  transfer  was  pursuant  to  such  con- 
tract.   Exchange  Bank  v.  Clay  Center  State  Bank 278 

6.  Where  a  contract  is  ambiguous,  evidence  of  the  construction 
placed  on  it  by  the  parties  is  admissible.  In  re  Estate  of 
Enyart    337 

7.  In  an  action  on  an  insurance  certificate,  where  the  defense 
was  that  insured  was  killed  while  committing  an  assault, 
evidence  of  the  slayer  cannot  be  disregarded,  when  cor- 
roborated.   Bosler  v.  Modem  Woodmen  of  America 570 

8.  Where  the  evidence  is  conflicting  as  to  a  material  matter,  a 
hypothetical  question  may  assume  the  existence  of  such 
matter,  it  being  for  the  Jury  to  determine  whether  the  hy- 
pothesis is  warranted.    Van  Dom  v.  Kimball 590 

9.  Where  there  was  direct  testimony  of  injury  to  the  abdomen, 
expert  testimony  that  hernia  might  have  resulted  held  ad- 
missible.   Kvran  v,  Cudahy  Packing  Co 693 

Executors  and  Administrators. 

1.  The  district  court  has  Jurisdiction  over  executors  and  others 
holding  a  fiduciary  relation,  and  may  compel  proper  applica- 
tion of  trust  funds.    Wunder  v.  Crane 446 

2.  Amount  found  due  from  executors  held  sustained  by  the  evi- 
dence.    Wunder  v.  Crane  446 

3.  Where  a  husband  was  delayed  in  removing  from  one  county 
to  another  by  the  sickness  and  death  of  his  wife,  held  that 
her  estate  might  be  administered  in  the  county  to  which  he 
removed.    In  re  Estate  of  Oetchell  679 

4.  Petition  in  district  court  held  to  state  the  same  cause  of  ac- 
tion as  that  stated  in  the  claim  filed  in  the  county  court.    In 

re  Estate  of  Cormick   669 

5.  Where  a  homestead  is  sold  at  administrator's  sale  to  pay 
debts,  and  the  heirs,  with  knowledge  of  the  sale  to  an  in- 
nocent purchaser,  acquiesce  therein  for  more  than  five  years 
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after  becoming  of  age,  knowing  that  the  purchaser  is  making 
permanent  improvements,  they  are  barred  from  recovering 
I  the  property.    Foltz  v.  Maxwell 713 

False  Imprisonment. 

1.  In  an  action  for  damages  for  false  imprisonment,  whether 
the  arrest  and  mental  strain  and  worry  could  under  ordinary 
circumstances  occasion  the  troubles  complained  of  is  ma- 
terial.   Van  Dom  v,  Kimball 590 

• 

2.  In  an  action  for  false  imprisonment  of  one  wrongfully  ac- 
cused of  felony,  whether  defendant  had  sufQcient  ground  to 
believe  plaintifC  guilty  was  an  important  question  to  be  sub- 
mitted to  the  Jury.    Van  Dom  v.  Kimball 590 

3.  In  an  action  for  false  imprisonment,  whether  the  arrest  was 
made  wholly  upon  the  of&cer's  responsibility  or  was  caused  by 
defendant  is  a  question  for  the  jury.    Van  Dom  v.  Kimball. .  590 

Fraud. 

Although  defendant  had  no  actual  notice  of  the  fraud  of  a  third 
party  who  procured  an  exchange  of  valuable  land  for  de- 
fendant's worthless  stock,  the  law  may  impute  such  notice 
to  him  if  he  received  title  to  the  land  and  disposed  of  it  for 
his  own  profit,  and  hold  him  liable  to  plaintiff  for  the  value 
of  the  land.    Adams  v.  McOrew 817 

Garnishment. 

1.  Where,  on  attempted  garnishment,  money  is  voluntarily  paid 
into  court  by  defendant's  debtor,  an  order  directing  that  it 
be  applied  on  plaintiffs  Judgment  will  not  be  set  aside  on  ap- 
peal solely  because  of  insufficiency  of  the  garnishment  pro- 
ceeding.   Ryan  v.  Bullion  705 

2.  Insurance  company  held  liable  as  garnishee  for  money  due 
on  a  judgment  against  the  insured,  notwithstanding  a  pro- 
vision of  the  policy  that  no  action  would  lie  unless  brought 
by  the  insured  for  loss  or  expense  actually  paid.  Elliott  v, 
JEtna  Life  Ins.  Co 833 

Habeas  Corpus, 

1.  In  habeas  corpus  proceedings  for  custody  of  children,  where 
it  is  shown  that  the  children  were  not  detained  by  respondent, 
but  were  in  the  custody  of  the  juvenile  court,  no  judgment 
should  be  rendered  against  respondent.    State  v,  Elifritz 320 

2.  A  judgment  in  habeas  corpus  can  be  reviewed  only  by  appeal. 
In  re  Application  of  Selicoto  615 

3.  The  writ  of  habeas  corpus  is  not  allowed  to  correct  errors  of 
inferior  tribunals.    In  re  Application  of  Selicow 615 
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4.  Where  an  inferior  court  has  Jurisdiction  of  proceedings  upon 
complaint  of  Tiolation  of  a  statute  or  ordinance,  and  has  not 
determined  the  case,  defendant  is  not  entitled  to  release  on 
habeas  corpus  on  the  ground  of  invalidity  of  such  statute  or 
ordinance,  unless  such  invalidity  appears  on  the  face  of  the 
proceedings.    In  re  Application  of  Selicow 615 

Highways. 

Sec.  21,  Act  of  Congress  of  March  2,  1889  (25  U.  S.  St.  at  Large, 
ch.  405)  which  "reserved  public  highways  four  rods  wide 
around  every  section  of  land  allotted,  or  opened  to  settle- 
ment," in  the  Sioux  Indian  reservation,  amounted  to  a  grant 
or  a  dedication  for  highway  purposes.  State  v.  Raymond 
Toumahip   788 

Homestead.    See  Executors  and  Administratobs,  5. 

Where  a  husband  and  wife  reside  in  a  building  on  two  town  lots 
and  have  no  other  home,  such  building  will  constitute  their 
homestead,  though  they  conduct  a  hotel  therein,  and  no 
formal  declaration  that  it  Is  their  homestead  Is  necessary. 
Foltz  V.  Maxwell  713 

Husband  and  Wife. 

1.  The  burden  is  on  the  husband  or  his  representatives  to  show 
that  an  antenuptial  contract,  apparently .  unjust  to  the  wife, 
was  fairly  procured.    In  re  Estate  of  Enyart  337 

2.  In  making  an  antenuptial  contract,  the  prospective  husband 
must  make  full  disclosure  as  to  the  amount  and  value  of  his 
property.    In  re  Estate  of  Enyart 3X7 

3.  Where  the  provision  for  the  intended  wife  by  antenuptial 
contract  is  grossly  disproportionate  to  the  interest  she  would 
acquire  by  law,  the  burden  is  on  those  claiming  the  validity  of 
the  contract  to  show  full  disclosure  to  her,  before  she  signed 
it,  of  the  extent  and  value  of  the  property.  In  re  Estate  of 
Enyart    337 

4.  That  an  intended  wife  knows  in  a  general  way  that  her  pro- 
spective husband  is  reputed  to  be  wealthy  does  not  satisfy  the 
equitable  rule  requiring  full  disclosure  in  making  an  ante- 
nuptial contract.    In  re  Estate  of  Enyart  337 

5.  Courts  will  rigidly  scrutinize  an  antenuptial  contract,  ap- 
parently unjust,  where  it  deprives  the  wife  of  her  interest  in 
the  husband's  estate  without  providing  for  her  in  case  she 
survives  him.     In  re  Estate  of  Enyart  * 337 

6.  Antenuptial  contract  field  invalid.    In  re  Estate  of  Enyart  . .  337 


100  Neb.]  INDEX.  901 

HiiBband  and  Wife — Concluded, 

7.  An  express  contract  between  husband  and  wife  that  she  shall 
receive  reasonable  compensation  for  extra  and  unusual 
services  rendered  outside  her  domestic  duties  is  valid.  In  re 
Estate  of  Carmick   669 

Indemnity. 

Indemnitor  of  surety  on  bond  of  a  saloon-keeper  held  liable  for 
counsel  fees  and  expenses  in  defending  an  action  on  the  bond, 
where  the  surety  had  reasonable  cause  to  believe  such  ex- 
penditure was  necessary,  though  the  principal  on  the  bond 
had  employed  competent  counsel.  Bankers  Surety  Co,  v. 
Cross     98 

Information. 

1.  Objection  to  verification  of  an  information  will  not  be  con- 
sidered after  arraignment  and  plea  unless  the  plea  is  with- 
drawn.   Holland  V,  State  444 

2.  Under  sec.  5599,  Rev.  St  1913,  a  county  attorney  may  appoint 
deputies,  and  a  deputy  so  appointed  may  sign  a  criminal  in- 
formation.   Holland  v.  State  444 

Injunction.    See  Casbiebs,  7.    Coubts.    Taxation,  3,  4. 

1.  Publication  of  political  matter  cannot  be  enjoined  merely  be- 
cause it  is  false  or  misleading.    Howell  v.  Bee  Publishing  Co.    39 

2.  A  valid  agreement  in  restraint  of  trade  must  be  clearly  estab- 
lished to  warrant  restraining  its  breach  by  injunction.  Plam- 
ondon  v,  lAndsey 318 

3.  One  who  had  no  license  to  practice  dentistry,  nor  any  permit 
under  sec.  2806,  Rev.  St.  1913,  cannot  enjoin  the  state  board 
from  interfering  with  him  in  so  practicing.  Patterson  v, 
Morehead    760 

4.  An  injunction  may  be  granted  to  prevent  a  public  service  cor- 
poration from  wrongfully  cutting  oft  a  supply  of  electricity 
which  it  is  under  contract  to  furnish.  Richey  v,  Omaha  A 
Lincoln  Railway  d  Light  Co 847 

Innkeepers. 

1.  Where  the  owner  of  a  hotel  building  does  not  provide  fire- 
escapes  and  other  safety  devices,  he  is  liable  for  damages 
for  the  death  of  a  guest  brought  about  by  his  negligence. 
Hoopes  V.  Creighton 510 

2.  A  guest  in  a  hotel  does  not  assume  the  risk  of  injury  from 
want  of  fire-escapes  from  the  building,  though  he  knew  of  the 
dangerous  condition  of  the  building.    Hoopes  v.  Creighton  . .  510 
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Insane  Persons.    See  Asylums.    Interest.    States. 

The  general  act  (Gen.  St  1873,  ch.  31)  requiring  counties  to  pay 
for  care  of  insane  persons  held  to  govern  the  three  state  in- 
sane institutions.    State  v,  Qage  County  763 

Insurance. 

1.  Where  a  building  was  destroyed  by  fire  and  wind,  Insurer 
held  liable  under  a  fire  policy  containing  a  clause  exempting 
it  from  loss  by  wind.     Wiig  v,  Oirard  Fire  d  Marine  Ins. 

Co 271 

2.  In  an  action  to  recover  burglary  insurance,  evidence  held  in- 
sufficient to  show  liability  of  insurer  under  the  contract. 
Orayson  v,  Maryland  Casualty  Co 354 

3.  An  Insurance  policy  is  a  contract,  and  neither  party  can  make 
a  new  contract  for  the  other  without  his  knowledge  or  con- 
sent.   Stephenson  v,  Oermania  Fire  Ins.  Co 456 

4.  The  owner  of  a  fire  policy-  who  had  parted  with  title  to 
premises  cannot  assign  the  policy  after  a  fire,  without  the 
knowledge  and  consent  of  the  insurer,  so  as  to  make  the  in- 
surer liable  to  a  third  person  for  the  loss.  Steplienson  v. 
Oermania  Fire  Ins,  Co 456 

5.  Sec.  3187,  Rev.  St.  1913,  relating  to  liability  in  case  of  breach 
of  warranty  or  condition,  held  not  to  apply  where  insurer  has 
never  entered  into  contractual  relations  with  the  person 
claiming  under  the  policy.    Stephenson  v.  Cfermania  Fire  Ins. 

Co .^. .  456 

G.  Where  assured  had  received  payment  under  a  tornado  policy 
for  total  destruction  of  a  building,  she  could  not  recover 
under  a  fire  policy  covering  the  same  building.  Brady  v. 
State  Ins,  Co 497 

7.  A  provision  In  a  certificate  of  membership  in  a  fraternal  in- 
surance society  that,  if  death  result  from  violation  of  law  the 
certificate  shall  be  void,  is  valid.  B osier  v.  Modem  Wood- 
men of  America 570 

8.  Where  the  holder  of  a  certificate  of  insurance  was  killed  by 
one  upon  whom  he  was  committing  a  violent  and  unprovoked 
assault,  held  that  his  beneficiary  could  not  recover.    Bosler 

V.  Modem  Woodmen  of  America 570 

9.  The  supreme  Buthority  of  a  fraternal  society  may  reconsider 
the  election  of  an  officer  and  take  another  ballot  at  the  same 
meeting,  if  the  first  election  is  the  result  of  fraud  or  mis- 
take.    State  t7.  Kelly  619 
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10.  Where  the  question  of  fraud  or  mistake  in  the  election  of 
an  officer  of  a  beneficial  society  Is  raised  in  good  faith  and 
determined  by  the  voters,  courts  will  not  interfere.  State  v. 
Kelly 619 

11.  Where  the  records  of  proceedings  of  a  fraternal  order  are  not 
impeached  nor  directly  attacked,  they  are  conclusive.    State 

V,  Kelly   619 

12.  One  who  is  formally  presented  as  a  candidate  for  office  in  a 
fraternal  order  upon  final  ballot  and  Is  voted  for  without  pro- 
test cannot  object  that  such  ballot  was  without  authority  and 
maintain  that  she  was  elected  upon  a  prior  ballot.  State  v. 
Kelly   619 

13.  State  officials  have  authority  to  protect  members  of  fraternal  ' 
beneficiary  associations  from  unauthorized  usurpation  of  au- 
thority  by   officers.     State   v.    Supreme   Forest,    Woodmen 
Circle    ,  632 

14.  The  supreme  court  has  original  Jurisdiction  of  a  suit  by 
the  state  to  determine  the  jurisdiction  of  contending  officers 
of  a  fraternal  beneficial  association.  State  v,  IBupreme  Forest, 
Woodmen  Circle   632 

15.  Laws  enacted  by  the  governing  body  of  a  fraternal  beneficiary 
association  in  harmony  with  its  constitution  and  state 
statutes  are  binding.  State  v.  Supreme  Forest,  Woodmen 
Circle 632 

16.  Where  the  constitution  of  a  fraternal  association  creates  an 
executive  council  subordinate  to  the  supreme  body,  the  coun- 
cil could  not  authorize  a  committee  to  conduct  the  business  of 
the  order  generally  without  the  approval  of  a  specified  num- 
ber of  the  members  of  the  supreme  body.  State  v.  Supreme 
Forest,  Woodmen  Circle  632 

17.  When  language  of  the  constitution  and  by-laws  of  a  fraternal 
beneficial  association  is  ambiguous,  a  practical  construction 
by  the  parties  will  control.  State  v.  Supreme  Forest,  Wood- 
men  Circle    632 

18.  Where  a  clause  in  a  policy  provided  that,  if  one  person  only 
over  18  and  under  60  years  of  age  should  be  named  as  bene- 
ficiary, the  policy  should  insure  such  person,  held  that  the 
clause  applied  to  the  beneficiary  after  expiration  of  the  age 
limit  of  60  years.    Cook  v.  National  Fidelity  d  Casualty  Co.  .  641 

19.  Limitation  in  a  policy  as  to  age  of  beneficiary  held  waived 
by  a  renewal  of  the  policy  after  expiration  of  age  limit.  CooJe 

17.  National  Fidelity  d  Casualty  Co 64] 


904  INDEX.  [100  Neb. 

Insurance— ^Concluded. 

20.  Where  a  mutual  assessment  company  sets  out  in  its  certificate 
of  membership  a  synopsis  of  its  by-laws,  insured  may  rely  on 
such  synopsis,  and  the  company  is  estopped  to  claim  exemp- 
tion from  liability  under  by-laws  which  insured  was  led  to 
overlook  or  to  believe  inapplicable.  Bierhach  v.  Mutual  Bene- 
fit Health  d  Accident  Asm 675 

21.  Merely  waiting  on  customers  of  a  saloon  as  an  accommodation- 
held  not  to  constitute  insured  a  "saloon  bartender"  within  a 
prohibitive  provision  of  his  contract  with  insurer.  Modern 
Woodmen  of  America  v»  Berry  820 

22.  Forfeiture  of  a  policy  is  waived  where  the  insurer  with 
knowledge  of  the  facts  subsequently  collects  premiums. 
Modem  Woodmen  of  America  v.  Berry 820 

Interest. 

A  county  is  chargeable  with  interest  on  money  collected  for 
.  care  of  insane  persons  and  wrongfully  withheld.     State  v. 
Stanton  County   747 

Intoxicating  Liquors.    See  Appeal  and  Ebbob,  2.    Trial,  1-3. 

1.  A  saloon-keeper  is  responsible  for  acts  of  his  employees  in 
sale  of  liquors  to  minors,  unless  made  in  defendant's  ab- 
sence and  in  violation  of  his  orders.    Steinkuhler  v.  State  . .     95 

2.  Whether  instructions  by  a  saloon-keeper  to  his  employees  not 
to  sell  liquors  to  minors  are  in  good  faith  is  a  question  for 
the  Jury.    Steinkuhler  v.  State 95 

3.  Evidence  held  to  sustain  conviction  of  sale  of  liquors  to 
minors.     Steinkuhler  v.  State 95 

4.  In  an  action  on  a  liquor  license  bond  by  a  widow  and  minor 
children  for  causing  the  death  of  the  husband  and  father 
on  a  railroad  track,  negligence  of  the  railroad  company  or 
contributory  negligence  of  the  decedent  is  immaterial.  Hauth 

V.  Sambo   160 

5.  Where,  in  an  action  against  a  saloon-keeper  and  his  sureties, 
the  verdict  is  in  excess  of  the  penalty  in  the  bond,  the  court 
may  render  judgment  against  the  principal  for  the  full 
amount  of  the  verdict  and  against  the  surety  for  the  sum 
stipulated  in  the  bond.    Hauth  v.  Sambo  160 

6.  Licensed  liquor  dealers  and  their  sureties  may  be  Joined  in 
one  action  for  damages  resulting  from  the  sales.  Hauth  v. 
Sambo    160 

7.  The  obligation  in  a  liquor  license  bond  must  be  interpreted 
in  the  light  of  the  law  regulating  the  traffic,  and  is  not  pri- 
marily to  indemnify  a  private  party,  but  is  a  public  bond  to 
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the  state  aa  a  condition  precedent  to  engaging  In  the  traffic. 
Hauth  V,  Sambo  'IGO 

8.  A  statutory  bond  given  for  observance  of  a  law  authorizing 
a  business  only  under  specified  conditions  is  not  contractual, 
requiring  strict  construction.    Hauth  v.  Sambo  160 

Judgment.    See  Vendor  and  Pubchaseb,  3. 

1.  A  defense  successfully  made  by  one  of  the  signers  and  indors- 
ers  of  a  note,  if  not  made  on  purely  personal  grounds,  will 
bar  a  future  action  by  the  same  plaintifT  against  another 
joint  defendant.    Gait  v.  Hildreth 15 

2.  Judgment  In  an  action  for  conversion  held  a  bar  to  a  subse- 
quent action  between  the  same  plaintlfCs  and  one  of  the  for- 
mer defendants.     Slimmer  v.  Hoffman  330 

3.  Judgment  in  excess  of  amount  prayed  for  held  improper 
Oalt  17.  Hildreth    422 

4.  A  Judgment  is  not  a  bar  to  a  subsequent  action  unless  the  sub- 
ject-matter is  the  same  and  might  have  been  litigated  in  the 
former  action,  or  where  the  court  refused  to  determine  the 
matter  for  want  of  jurisdiction.    Ryan  v.  Bullion 705 

5.  A  cause  of  action  fully  determined  on  the  merits  cannot 
thereafter  be  litigated  by  new  proceedings.  Allaire,  Wood- 
ward d  Co,  V.  Perfection  Remedy  Co 726 

Jury. 

1.  The  trial  court  in  determining  the  qualification  of  &  juror  Is 
not  confined  to  his  answers,  but  may  consider  his  demeanor. 
Phillips  V.  Union  P,  R,  Co 157 

2.  The  ruling  on  a  challenge  of  a  Juror  for  cause  will  not  be 
disturbed  unless  an  abuse  of  discretion  is  shown.    Phillips  v. 

'  Union  P.  R,  Co 157 

3.  Where  counsel  for  plaintifE  and  defendant  each  struck  three 
jurors  from  eighteen  called,  pursuant  to  local  practice,  held 
that  defendant's  right  to  exercise  other  challenges  was  waiv- 
ed.   Koran  v.  Cudahy  Packing  Co 693 

Landlord  and  Tenant. 

1.  Where  the  landlord's  agent  promised  to  keep  premises  in  re- 
pair, the  tenant  had  a  right  to  expect  that  she  might  walk 
safely  from  one  part  to  another  in  her  apartment.  Rankin  v. 
Kountze  Real  Estate  Co 69 

2.  Janitor  of  a  building  held  to  be  the  servant  of  the  proprietor 
in  making  repairs,  rendering  the  proprietor  liable  for  injuries 
to  tenant  due  to  his  negligence.  Rankin  v.  Kountze  Real  Es- 
tate Co 69 
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3.  Proprietor  held  liable  for  injuries  to  tenant  due  to  negligence 
*   of  Benrant  in  repairing  a  threshold.    Rankin  v.  Kountze  Real 

Estate  Co 69 

4.  Where  a  landlord's  servant  nailed  a  thin,  elastic  board  oyer  a 
threshold  and  a  tenant  was  injured  by  a  protruding  nail, 
landlord  held  liable.    Rankin  v,  Kountze  Real  Estate  Co,  ...     69 

5..  A  five-year  lease  giving  lessee  an  option  to  renew  held  to  en- 
title lessee  to  but  one  renewal.    Powell  v.  Cone 562 

6.  Though  a  contract  granting  the  right  to  remove  sand  and 
gravel  from  leased  premises  uses  the  term  "lease  and  de- 
mise/' subsequent  provisions  may  show  that  it  was  a  lease 
'for  that  purpose  only.    Powell  v.  Cone 662 

7.  In  a  suit  for  possession  of  leased  land  and  for  an  accounting, 
held  that  lessee  had  no  rights  in  the  land.    Evans  v.  Oilmore  657 

8.  In  an  action  against  a  landlord  for  death  of  a  tenant  from 
asphyxiation,  evidence  held  not  to  show  that  defective  plumb- 
ing was  the  proximate  cause  of  death.    Bj>ratlen  v.  Ish 844 

Iiarceny. 

1.  A  person  convicted  of  larceny  from  the  person  may  not  be 
placed  under  probation  by  the  district  court.    Casper  v.  State  367 

2.  Evidence  held  to  support  conviction  of  larceny  from  the  per- 
son.   Casper  v.  State  367 

3.  Instruction  held  to  sufficiently  state  the  essential  elements 

of  larceny  from  the  person.    Casper  v.  State 367 

IilbeL    See  Injunction,  1. 

Liens. 

1.  The  burden  of  proof  is  on  one  who  seeks  to  establish  an 
equitable  lien  on  real  estate  to  produce  facts  authorizing  the 
interposition  of  a  court  of  equity.  Enterprise  Planing  Mill 
Co,  V,  Methodist  Episcopal  Church  29 

2.  Evidence  held  insufficient  to  establish  an  equitable  lien.  En- 
terprise Planing  Mill  Co.  v,  MetJiodist  Episcopal  Church 29 

Limitation  of  Actions. 

1.  Limitations  begin  to  run  in  favor  of  a  trustee  ex  malefldo 
from  time  of  discovery  of  the  wrong,  but  not  in  favor  of  the 
trustee  of  a  resulting  trust  until  he  repudiates  his  trust 
Johnson  V.  Petersen    255 

2.  Where  an  attorney  undertakes  litigation  which  may  arise  out 
of  settlement  of  an  estate  and  to  wait  for  compensation  until 

~  proceeds  of  the  litigation  are  realized,  the  statute  of  limi- 
tations does  not  begin  to  run  until  the  litigation  is  ended. 
Ryan  v.  Bullion 706 
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Limitation  of  Actions — Concluded. 

3.  Money  levied  and  collected  by  county  authorities  under  sees. 
10094,  10095,  Ann.  St.  1911,  for  care  of  Insane  persons  and 
transferred  to  the  county  general  fund  is  revenue  of  the  state 
within  the  exception  in  sec.  7581,  Rev.  St.  1913,  and  the  limi- 
tation therein  does  not  apply  to  an  action  by  the  state  to  re- 
cover same.    State  v.  Stanton  County  .- . .  747 

1.  Under  sec.  3,  ch.  212,  Laws  1915,  requiring  the  consolidated 
city  of  Omaha  to  perform  all  valid  subsisting  contracts  of 
the  city  of  South  Omaha,  mandamus  will  lie  to  compel  such 
performance.    State  v.  Dahlman 416 

2.  On  application  for  mandamus  to  enforce  an  order  of  the  state 
railway  commission.  Jurisdiction  having  been  acquired  and 
no  appeal  taken,  it  will  be  presumed  that  the  findings  of  the 
commission  were  sustained  by  evidence.    State  v,  Missouri 

P.  JR.  Co 700 

Master  and  Servant.    See  Appkax  and  Ebbob,  19,  20.    Pleading.  1. 

1.  Where  employment  of  a  child  under  14  is  the  proximate  cause 
of  injury  to  such  child,  the  employer  is  liable.  Rookstool  v, 
Cudahy  Packing  Co 118 

2.  Petition  for  compensation  under  the  workmen's  compensa- 
tion act  should  set  out  the  extent  and  character  of  the  in- 
Jury,  and  the  judgment  should  conform  thereto,  determining 
whether  the  disability  is  permanent,  and  the  time  for  which 
periodical  pajrments  must  be  made.  Hanley  v.  Union  Stock 
Yards   Co 232 

3.  If  a  workman  is  disqualified  to  continue  his  regular  employ- 
ment, the  fact  that  he  procures  temporary  employment  is  not 
conclusive  that  disability  has  ceased.  Hanley  v.  Union  Stock 
Yards  Co 232 

4.  An  order  under  the  workmen's  compensation  act  limiting 
time  of  payments  to  six  months  is  final;  but,  if  the  time 
fixed  exceeds  six  months,  after  that  time  either  party  may  ap- 
ply for  a  change  of  the  order.  Hanley  v.  Union  Stock  Yards 
Co,    232 

5.  Application  to  modify  order  for  compensation  to  workman 
made  before  expiration  of  six  months  held  properly  dismiss- 
ed.   Hanley  v.  Union  Stock  Yards  Co 232 

6.  If  the  time  limited  for  payments  to  a  workman  is  not  more 
than  six  months,  a  bill  of  exceptions  must  be  settled  with  ref- 
erence to  the  term  at  which  the  order  is  made.  Hanley  v. 
Union  Stock  Yards  Co 232 
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Master  and  Bervaat — Continued. 

7.  In  an  action  under  the  employers'  liability  act,  the  court 
may  consider  how  far  the  injury  will  probably  disable  the 
employee  from  engaging  in  his  former  occupation  and  award 
damages  in  the  sum  of  50  per  cent,  of  the  diCTerence  between 
wages  received  at.  time  of  injury  and  his  earning  power 
thereafter,  for  the  term  fixed  by  statute.    Stoica  v.  Bwift  d  Co.  434 

8.  In  an  action  for  personal  injuries,  instructions  considered, 
and  held  without  error.  Wunrath  v.  Peoples  Furniture  d 
Carpet  Co 539 

9.  Evidence,  in  an  action  by  a  servant  for  injuries  from  falling 
into  an  elevator  shaft,  held  to  sustain  verdict  for  plaintiff. 
Wunrath  v.  Peoples  Furniture  d  Carpet  Co 639 

10.  Where  a  master  employs  a  servant  in  a  room  in  which  the 
air  is  impregnated  with  poisonous  fumes,  he  is  not  relieved 
from  liability  by  merely  furnishing  the  servant  with  an  ap- 
pliance to  be  worn  over  the  mouth  and  nose  to  prevent  dan- 
ger, without  instruction  as  to  the  danger  of  failure  to  con- 
stantly wear  the  same.    Wiseman  v.  Carter  White  Lead  Co.  584 

11.  In  an  action  fpr  injuries  from  poisonous  fumes,  evidence  held 
to  sustain  verdict  for  plaintiff.  Wiseman  v.  Carter  White 
Lead  Co 584 

12.  Variance  between  petition  and  proof  as  to  place  of  accident 
held  immaterial.    Oreen  v.  Cudahy  Packing  Co 680 

13.  It  is  the  duty  of  a  master  to  use  reasonable  care  to  provide 
a  safe  way  to  place  of  employment.  Oreen  v.  Cudahy  Pack- 
ing   Co , 680 

14.  Where  a  master  has  furnished  a  number  of  ways,  and  has 
kept  them  guarded  and  free  from  pitfalls,  the  servant  may 
assume  that  he  will  continue  to  keep  them  safe.  Oreen  v, 
Cudahy  Packing  Co 680 

15.  Where  a  master  permits  a  way  to  become  unsafe,  and  a  ser- 
vant suffers  injury  without  negligence,  the  master  is  liable. 
Oreen  v,  Cudahy  Packing  Co 680 

16.  Defendant  held  liable  for  injuries  to  servant  occasioned  by  a 
defective  box  furnished  by  foreman,  with  direction  to  ser- 
vant to  hurry.    Koran  v.  Cudahy  Packing  Co 693 

17.  A  workman  may  assume  that  his  employer  has  used  due  dili- 
gence to  provide  suitable  appliances,  and  ordinarily  does  not 
assume  the  risk  of  the  employer's  negligence  in  performing 
such  duties.    Henderson  v.  Union  P.  R.  Co 734 

18.  Where  a  defect  in  an  appliance  is  known  to  the  employee  or 
is  obvious,  and  he.  continues  to  use  it  without  objection,  he 
assumes  the  risk.    Henderson  v.  Union  P.  R.  Co 734 
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Master  and  Servant — Concluded. 

19.  In  an  action  for  death  of  a  brakeman  knocked  from  a  freight 
car  by  a  platform,  held,  that  the  question  whether  a  reason- 
ably safe  place  was  furnished  was  for  the  jury,  the  car  being 

of  extra  width.    Henderson  v.  Union  P.  R,  Co 734 

20.  Whether  a  brakeman  killed  when  knocked  from  a  freight  car 
by  a  platform  had  such  knowledge  of  the  situation  that  he 
assumed  the  risk  of  injury,  held  a  question  for  the  jury. 
Henderson  v.  Union  P,  R,  Co 734 

Iffortgageg. 

1.  Where  the  decree  of  foreclosure  contains  no  direction  as  to 
the  appraisal  and  sale,  and  the  mortgaged  property  is  contig- 
uous, its  appraisal  and  sale  as  a  single  tract  will  not  be  dis- 
turbed, in  the  absence  of  showing  of  predudice.  Clark  v. 
Birge    769 

2.  A  finding  that  the  appraisal  of  mortgaged  property  was  not 
too  low,  based  on  conflicting  eyidence,  will  not  be  disturbed, 

in  absence  of  fraud.    ClarJc  v,  Birge 769 

Municipal  Corporations.    See  Constitutional  Law,  6.    Pabties,  3. 

1.  In  making  estimate  of  cost  of  street  pavement,  a  city  engi- 
neer need  not  separately  estimate  the  cost  of  each  item. 
Wurdeman  v.  City  of  Colitm6tt«  134 

2.  A  contract  for  street  pavement  is  not  in  violation  of  the  stat- 
ute relating  to  competitive  bidding  merely  because  it  requires 
the  use  of  a  patented  top  coating.  Wurdeman  v.  City  of  Co- 
lumbus       134 

3.  The  duty  of  city  officers  in  awarding  a  contract  foi  street 
pavlrg  is  not  merely  ministerial,  but  partakes  of  a  Judicial 
character,  requiring  exercise  of  discretion.  Wurdeman  v. 
City  of  Columbus   134 

4.  Unless  expressly  authorized  by  the  legislature,  a  municipal 
corporation  cannot  contract  to  deprive  the  state  of  the  right 
to  regulate  rates  of  a  public  service  corporation.  Marquis  v, 
Polk  County  Telephone  Co 140 

6.  Contracts  for  paving  made  by  the  city  of  South  Omaha  before 
consolidation  with  the  city  of  Omaha  held  obligatory  on  the 
consolidated  city,  though  the  statutory  time  in  which  to  se- 
lect material  had  not  expired.    State  v.  Dahlmxin 416 

6.  Where  a  city  charter  provided  that  property  owners  might 
designate  material  for  paving  by  petition  within  20  days  from 
advertisment  of  bids,  council  could  contract  for  the  improve- 
ment on  filing  of  petition,  though  within  the  20  days.  State 
V.  Dahlman  416 
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7.  In  an  action  for  death  by  drowning  in  a  pond  in  a  city  park, 
petition  held  not  to  state  a  cauae  of  action.    Rabbins  v.  City 

of  Omaha    439 

8.  A  new  assessment  may  be  made  where  the  first  assessment 
has  been  adjudged  yoid  because  the  ordinance  creating  the 
improvement  district  failed  to  properly  define  its  limits. 
Wiese  17.  City  of  South  Omaha 492 

9.  Subds.  IV,  XVIII,  sec.  128,  of  the  South  Omaha  charter  in 
1906,  held  not  unconstitutional  as  authorizing  assessment  of 
lands  for  local  improvements  in  excess  of  the  benefits     Wiese 

V.  City  of  South  Omaha 492 

10.  Though  a  city  of  the  metropolitan  class  cannot  prohibit  the 
general  and  ordinary  use  of  streets,  it  may  regulate  traffic. 
State  V.  Omaha  d  C.  B.  Street  R.  Co 716 

11.  City  authorities  may  allow  use  of  streets  for  moving  of  build- 
ings.   State  V,  Omaha  d  C.  B.  Street  R,  Co 716 

12.  Under  a  general  ordinance  requiring  temporary  removal  of 
wires  to  allow  passage  of  buildings,  a  provision  of  a  franchise 
to  a  street  car  company  providing  that  it  shall  so  construct 
its  track  as  to  obstruct  the  streets  as  little  as  possible  may  be 
construed  to  require  the  company  to  remove  its  wires  to  al- 
low passage  of  buildings.    State  v.  Omaha  d  C,  B.  Street  R, 

Co 716 

13.  Under  sec.  4916,  Rev.  St.  1913,  as  amended  by  ch.  86,  Laws 
1915,  an  ordinance  specifying  a  street  or  part  of  street  to  be 
paved  held  to  sufliciently  describe  the  proposed  paving  dis- 
trict.   Chittenden  v,  Kibler 756 

Negligence.     See  Railroads.     Stbeet  Railways. 

1.  The  rule  of  the  "last  clear  chance"  is  that,  when  a  person  is 
in  danger,  whether  negligent  or  not,  one  who  knows,  or  ought 
to  know,  of  the  danger  must  use  every  precaution  to  avoid 
injuring  him.    Johnston  v.  Delano  192 

2.  There  is  no  presumption  of  ordinary  care  induced  b>  the  in- 
stinct of  self-preservation  when  there  is  evidence  of  negli- 
gence.    Johnston  v.  Delano   192 

3.  There  is  no  presumption  of  ordinary  care  induced  by  instinct 
of  self-preservation  when  there  is  controverted  evidence  of 
plaintiff's  negligence.    Hutton  v.  Missouri  P,  R,  Co 382 

4.  The  fact  that  a  statute  or  ordinance  does  not  in  terms  im- 
pose a  civil  liability  for  its  violation  does  not  affect  such  evi- 
dence of  its  violation  as  may  go  to  show  negligence.    Hoopes 

V.    Creighton    610 
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5.  The  violation  of  any  Btatutory  or  valid  municipal  regulation, 
eBtablished  for  the  protection  of  the  public,  is  ground  for  a 
private  action  for  negligence,  if  the  other  elements  of  action- 
able negligence  concur.    Hoopea  v,  Creighton  510 

6.  The  proximate  cause  of  an  injury  is  that  cause  which  in  nat- 
ural and  continuous  sequence,  unaccompanied  by  any  efficient 
intervening  cause,  produces  the  injury,  and  without  which 
the  result  would  not  have  occurred.    Spratlen  v.  lah 844 

New  TriaL    See  Criminal  Law,  7. 

1.  If  the  supreme  court  affirms  a  judgment,  the  time  for  applica- 
tion for  a  new  trial  begins  to  run  from  date  of  judgment  in 
the  district  court,  but  if  the  supreme  court  directs  a  dlfTerent 
judgment,  the  time  runs  from  the  entry  of  the  judgment  di-. 
rected.    Bmith  v.  Goodman  284 

2.  Requisite  allegations  of  petition  for  a  new  trial  for  newly  dis- 
covered evidence  under  sec.  8207,  Rev.  St.  1913,  stated. 
Smith  V.  Goodman  284 

3.  Newly  discovered  evidence  must  be  material  and  not  merely 
cumulative,  and  must  be  of  such  a  substantial  nature  as  to 
render  a  dlfTerent  judgment  probable.    Smith  v,  Goodman  . .  284 

4.  Public  records  will  rarely  be  admitted  as  newly  discovered 
evidence.    Bmith  v.  Goodman 284 

6.  Records  and  written  documents  relied  on  as  newly  discovered 
evidence  should  be  described,  and  so  much  of  them  set  out 
that  the  court  can  determine  whether  they  call  for  a  new 
trial.    Smith  v.  Goodman  284 

6.  That  a  witness  who  testified  at  the  trial  will  vary  or  contra- 
dict his  former  testimony  Is  not  ground  for  new  trial.    Smith 

V.    Goodman    284 

7.  Petition  for  new  trial  held  insufficient  to  show  abuse  of  dis- 
cretion in  sustaining  a  demurrer  thereto.    Smith  v,  Goodman  284 

8.  Remarks  of  counsel,  not  objected  to,  held  not  ground  for 
new  trial.    Kriaa  v.  Union  P,  R.  Co 801 

Parties.    See  Bills  and  Notes,  2.    Drains,  3.     Intoxicating  Liq- 
uors, 6. 

1.  To  intervene,  party  must  have  such  direct  and  immediate 
interest  that  he  will  either  gain  or  lose  by  the  direct  legal 
operation  of  the  judgment,  and  this  interest  must  arise  from 
a  claim  to  the  subject-matter  of  the  action  or  a  lien  on  the 
property.    Latham  v.  Chicago,  B,  d  Q.  R.  Co 173 
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2.  Sec.  7604,  Rev.  St  1913,  providing  for  bringing  in  of  addition- 
al parties,  applies  to  cases  where  there  are  other  persons 
whose  rights  must  be  ascertained  and  settled  before  the 
rights  of  the  parties  to  the  suit  can  be  determined.  Kaplan 
V.  City  of  Omaha  567 

3^  In  an  action  against  a  city  for  personal  injuries,  held  that  a 
con  tt  actor  who  was  liable  to  the  city  as  an  indemnitor  need 
not  be  made  an  additional  defendant.  Kaplan  v.  City  of 
Omaha    567 

Partition. 

1.  Equity  may  decree  partition  sale  of  personalty  owned  in  un- 
equal shares  by  two  parties,  each  of  whom  has  a  right  of 
possession.    Riley  v.  Whittier 107 

2.  Evidence  held  to  sustain  decree  for  an  accounting  and  parti- 
tion of  personalty.    Riley  v.  Whittier 107 

Pleading.     See  Executors  and  Admin istratobs,  4.     New  Trial,  2. 
Trial,  9. 

1.  Assumption  of  risk  not  usually  and  ordinarily  incident  to 
service  must  be  specially  pleaded.    Phillips  v.  Union  P.  R.  Co.  157 

2.  Reply,  in  suit  by  a  vendor  for  price  of  land,  held  to  admit 
that  the  land  was  the  homestead  of  the  deceased  owner,  and 
that  an  administrator's  sale  to  pay  debts  was  invalid  and  not 
sufficient  to  convey  interests  of  heirs.    Fassler  v.  Streit 722 

3.  Where  a  petition  alleged  that  a  minor,  when  injured,  was  14 
years  of  age,  another  allegation  that  he  was  under  15  Inust  be 
construed  against  the  pleader  as  also  alleging  that  he  was 

14  at  time  of  injury.    Rookstool  v,  Cudahy  Packing  Co 851 

Principal  and  Agent. 

1.  It  is  an  agent's  duty  to  inform  his  principal  of  all  facts  com- 
ing to  his  knowledge  in  the  course  of  his  employment,  and  in 
a  subsequent  action  between  his  principal  and  a  third  per- 
son it  will  be  conclusively  presumed  that  he  performed  such 
duty.    Modem  Woodmen  of  America  v.  Berry  820 

2.  Notice  to  an  agent  in  the  course  of  his  employment  is  notice 

to  his  principal.    Modern  Woodmen  of  America  v  Berry  . . .  820 

3.  Principal  held  not  liable  for  unauthorized  acts  of  agents  in 
the  purchase  of  cream.  MaraJiall  d  Co.  v.  Kirtchbraun  d 
Sons    876 

4.  Where  an  agent  mingled  cream  purchased  at  an  unauthor- 
ized price  with  other  cream  belonging  to  his  principal  and 
shipped  it  to  his  principal,  who  made  a  salable  commodity 
and  prevented  a  total  loss,  held  there  was  no  ratification  of 
the  agent's  acts.    Marshall  d  Co.  v.  Kirschbraun  d  Sons 876 
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Principal  and  Surety.    See  Appeal  ajyd  Error,  2.    Indemnity.    In- 
toxicating Liquors,  5.    Subrogation. 

Process. 

Application  for  order  for  service  by  publication  held  sufficient. 
Younie  v.  Specht  133 

Quo  Warranto. 

1.  Quo  warranto  under  sec.  8328,  Rev.  St.  1913,  is  intended  to 
prevent  the  exercise  of  powers  not  conferred  by  law,  and  is 
not  ordinarily  available  to  regulate  the  manner  of  exercising 
those  powers.    State  v.  Drainage  District « 625 

2.  Quo  warranto  held  to  lie  to  test  right  of  directors  of  drain- 
age district  to  proceed  with  work,  where  the  electors  rejected 
the  proposition.    State  v.  Drainage  District 625 

Bailroads.    See  Master  and  Servant,  19,  20.    Statutes,  7,  8. 

1.  Where  conditions  proved  are  such  that  one  who  looked  and 
listened  must  have  seen  an  approaching  train,  the  conclusion 
necessarily  follows  that  in  attempting  to  cross  the  tracks  he 
was  guilty  of  negligence.    Johnston  v.  Delano  192 

2.  A  person  going  on  a  railroad  crossing  without  looking  and 
listening  for  a  train,  without  reasonable  excuse,  is  guilty  of 
negligence,  barring  recovery  for  any  injury.  Johnston  v.  De- 
lano      192 

3.  Where  two  persons  of  equal  authority  drive  on  a  railroad 
track  in  front  of  an  approaching  train  in  full  view,  it  is  im- 
material which  person  drove,  since,  if  either  looked,  he  must 
have  seen  the  train.    Johnston  v.  Delano 192 

4.  Travelers  at  a  private  crossing  are  guilty  of  negligence  if 
they  assume  to  know  when  trains  will  be  run,  and  so  fail  to 
look  and  listen.    Johnston  v,  Delano 192 

5.  In  the  absence  of  proof  of  opportunity  to  avoid  injuring  a 
person  after  his  danger  was,  or  ought  to  have  been,  discov- 
ered, the  last  clear  chance  doctrine  does  not  apply.    Johnston 

V.  Delano  192 

6.  Erection  and  maintenance  of  convenient  structures  at  a  rail- 
road station  is  not  negligence  as  to  one  entirely  familiar 
with  the  situation.    Rickert  v.  Union  P.  R.  Co 304 

7.  Testimony  of  witnesses  that  they  did  not  hear  signals  held 
not  to  sustain  finding  that  signals  were  not  given,  where 
other  witnesses  testified  positively  that  signals  were  given. 
Rickert  v.  Union  P.  R.  Co.,  304 

8.  Plaintiff  held  guilty  of  contributory  negligence  in  attempting 
to  cross  a  railroad  track  in  front  of  an  approaching  train. 
Rickert  v.  Union  P.  R.  Co 304 

100  Neb.— 58 
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9.  It  is  the  duty  of  a  traveler  approaching  a  railroad  crossing  to 
look  and  listen  for  trains,  and  if  he  fails,  without  reasonable 
excuse,  to  do  so,  no  recovery  can  be  had  for  his  death.  Rick- 
ert  V,  Union  P.  R.  Co 301 

10.  Whether  engineer  signaled  before  crossing  highway  as  re- 
quired by  sec.  6023,  Rev.  St  1913,  is  a  question  for  the  Jury 
where  the  evidence  is  conflicting.    Campbell  v.  Union  P.  R. 

Co 375 

11.  Railroad  company  held  not  liable  for  injuries  to  a  wilful  tres- 
passer.   Hutton  V,  Mi990uri  P,  R,  Co 382 

Beplevln. 

1.  Where  a  contract  of  sale  of  merchandise  provides  that  the 
seller  shall  retain  possession  until  he  has  received  a  stated 
sum,  and  that  the  purchaser  shall  manage  the  business,  their 
possession  is  Joint,  and  neither  can  maintain  replevin  against 
the  other.    Whittier  v.  Riley 104 

2.  Under  sec.  7833,  Rev.  St.  1913,  providing  that,  where  the  find- 
ing is  for  defendant  in  replevin,  the  Judgment  shall  be  for  a 
return  of  the  property,  or  its  value  if  a  return  cannot  be  had, 
the  value  should  be  the  equivalent  of  the  property  as  at  the 
time  of  trial.    Wallace  v.  Cox 601 

3.  Where  Judgment  for  defendant  in  replevin  is  affirmed  on 
appeal,  and  the  property  is  returned,  in  an  action  on  the  ap- 
peal bond  plaintiff  cannot  recover  damages  occurlng  prior  to 
the  original  Judgment.    Wallace  v.  Cox  601 

Sales. 

Whether  the  description  in  a  contract,  together  with  inquiries 
which  the  contract  suggests,  will  enable  third  persons  to 
identify  the  property  is  ordinarily  a  question  for  the  Jury; 
but,  where  only  one  conclusion  can  reasonably  be  drawn,  it 
is  a  question  for  the  court.    Crancer  Co.  v.  Cooper 335 

Schools  and  School  Districts.    See  Statutes,  2. 

1.  Ch.  252,  Laws  1913,  providing  for  establishment  of  county 
high  schools,  was  not  repealed  by  ch.  120,  Laws  1915.  Peter- 
son V.  Anderson  149 

2.  Where  two  ex  officio  members  of  a  school  board  appointed  a 
third  member,  and  the  three  filled  the  other  two  vacancies, 
held,  that  the  members  constituted  a  de  facto  board  and  their 
action  was  valid;  and  that  an  estimate  made  by  the  full 
board  furnished  suflicient  authority  for  the  county  board  to 
levy  a  tax  for  a  county  high  school.    Peterson  v.  Anderson.,  149 
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3.  That  an  estimate  made  by  regents  of  a  county  high  school  for 
a  tax  was  communicated  in  an  Informal  manner  to  the  coun- 
ty board  is  a  mere  irregularltyp  and  not  a  jurisdictional  de- 
fect.   Peterson  v,  Anderson  149 

4.  Subd.  3,  sec.  6703,  Rev.  St.  1913,  Tield  to  confer  authority  on 
the  county  superintendent  of  schools  to  organize  unorgan- 
ized territory  into  new  districts  or  to  attach  it  to  adjoining 
districts  without  petition  or  notice.    State  v.  Frye 364 

Qpedflc  Performance.    See  Wills,  3. 

Specific  performance  of  a  land  contract  may  be  denied  the  ven- 
dor, where  he  misled  the  vendee  as  to  the  quantity  to  be  con- 
veyed, even  though  he  acted  innocently.    Bentley  v.  Space  . . .  486 

State  Railway  Commission. 

Sees.  6128,  6139,  Rev.  St  1913,  provide  that,  in  appeals  from  the 
railway  commission  as  to  rates,  their  decision  is  prima  facie 
evidence  that  the  rates  fixed  are  reasonable,  and  they  shall 
remain  until  revised  by  the  commission,  or  adjudged  to  be 
unreasonable  by  the  court.  Marquis  v,  Polk  County  Tele- 
phone  Co 140 

States. 

Sees.  10094,  10095,  Ann.  St.  1911,  authorizing  county  boards  to 
levy  and  collect  money  for  care  of  insane  persons,  do  not  con- 
stitute appropriations  of  public  money  of  the  state  within  the 
constitutional  provisions.    State  v,  Stanton  County 747 

Statute  of  Frauds.    See  Bbokebs,  1-3. 

Statutes.    See  Schools  and  School  Districts,  1,  4. 

1.  Changes  of  existing  statutes  as  an  incidental  result  of  adopt- 
ing a  new  law  covering  the  whole  subject  are  not  forbidden 

by  sec.  11,  art.  Ill,  Const.     Uttley  v.  Sievers 59 

2.  The  provision  in  sec.  6831,  Rev.  St.  1913,  for  free  tuition  for 
all  pupils  of  the  county  in  the  county  high  school  is  invalid 
as  to  pupils  residing  in  districts  not  taxed  to  support  the 
school;  but,  not  being  the  inducement  to  the  passage  of  the 
act.  does  not  render  the  act  void.    Peterson  v.  Anderson 149 

3.  An  act  complete  in  itself  is  not  unconstitutional  because  it 
incidentally  modifies,  changes  or  destroys  the  effect  of  ex- 
isting statutes.    State  v.  Moorhead  298 

4.  Ch.  224,  Laws  1915,  providing  that  the  county  attorney  shall 
be  ex  officio  coroner,  incorporates  in  the  new  law  the  existing 
laws  defining  the  duties  of  coroner.    State  v.  Moorhead 298 

5.  Ch.  224,  Laws  1915,  requiring  the  county  attorney  to  perform 
the  duties  of  coroner,  is  complete  in  itself,  and  does  not  vio- 
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late  sec.  11,  art.  Ill,  Const.,  relating  to  amendment  of  laws. 
State  V.  Moorhead  298 

6.  A  statute  may  be  upheld  on  one  ground  and  be  declared  un- 
constitutional upon  a  subsequent  attack  by  another  litigant 

for  other  grounds.    Davison  v,  Chicago  d  N,  W.  R.  Co 462 

7.  A  statute  regulating  speed  of  carriage  of  live  stock  is  a  prop- 
er exercise  of  police  power,  if  it  is  reasonable  and  practical 
in  its  operation,  and  does  not  impose  an  undue  burden  on  the 
carrier.    Davison  v.  Chicago  d  N,  W.  R.  Co 462 

8.  Sees.  6018,  6019,  Rev.  St.  1913,  relating  to  speed  of  carriage  of 
live  stock,  held  unconstitutional,  as  being  unreasonable  and 
in  permitting  no  defense,  and  violating  constitutional  rights. 
Davison  v.  Chicago  d  N,  W.  R.  Co 462 

9.  A  simultaneous  repeal  and  re-enactment  of  a  statute  is  an  af- 
firmance of  the  original,  and  not  a  repeal.  Wiese  v  City  of 
South  Omaha   492 

10.  The  title  to  ch.  145,  Laws  1911,  entitled  "An  Act  to  amend  sec. 
15,  art.  y,  ch.  89,  Comp.  St.  1909,  relating  to  drainage  dis- 
tricts," held  broad  enough  to  admit  legislation  germane  to  the 
subject-matter  of  the  act  amended,  and  not  inconsistent  there- 
with.   State  V.  Drainage  District 625 

11.  Sec.  44,  ch.  145,  Laws  1911  (Rev.  St.  1913,  sec.  1914),  held  ger- 
mane  to  the  original  drainage  act  (Laws  1907,  ch.  153),  and 
not  inconsistent  with  sec.  20  thereof,  and  valid.  State  v. 
Drainage  District 625 

12.  Failure  of  presiding  officer  of  senate  to  sign  a  bill  held  not 

to  affect  its  validity.    State  v,  Missouri  P.  R.  Co 700 

13.  A  statute  susceptible  of  a  reasonable  construction  avoiding 
a  conflict  with  the  Constitution  should  be  so  construed.    State 

V,  Missouri  P.  R.  Co 700 

14.  Ch.  86,  Laws  1915,  held  violative  of  sec  4,  art.  Ill,  Const., 
relative  to  time  of  introduction  of  legislative  bills.  Chitten- 
den V.  Kihler  756 

15.  A  statute  conferring  authority  upon  an  officer  or  board  under 
the  police  power  should  be  strictly  construed,  and  all  powers 
not  specifically  granted  or  necessarily  implied  are  reserved. 
State  V.  Morehead  864 

Stipulations. 

Where  parties  agree  upon  two  stipulations,  one  tending  to  in- 
crease the  amount  of  plaintiff's  claim  and  the  other  to  dimin- 
ish it,  neither  party,  after  submission  of  the  case  on  such 
stipulations,  can  withdraw  the  one  against  his  interest  and 
insist  on  the  other.    Kriss  v.  Union  P,  R,  Co 801 
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street  BallwayB. 

Where  a  motorman  in  an  emergency,  acting  on  his  best  Judg- 
ment, attempts  to  stop  the  car  instead  of  lowering  the  fen- 
der,  he  is  not  negligent  as  a  matter  of  law.  Shapiro  v,  Omaha 
d  C.  B.  Street  R.  Co 452 

Subrogation. 

Where  a  bank  fails  while  haying  on  deposit  county  funds  in  ex- 
cess of  the  amount  of  its  depository  bond,  and  the  surety  on 
the  bond  pays  the  full  amount  of  its  liability  and  the  treas- 
urer's surety  pays  the  over-deposit,  the  sureties  may  share 
ratably  the  dividends  paid  on  the  county's  claim.  Cole  v. 
Myers    480 

Taxation.    See  Scsools  and  School  Distbicts,  2,  3. 

1.  Under  ch.  73,  Laws  1903,  a  county  board  of  equalization  may 
without  complaint  by  a  taxpayer  add  omitted  property  to  the 
assessment  list  or  increase  valuation,  but  in  such  case  a  com- 
plaint should  be  framed  by  the  assessor  or  the  board,  and  the 
taxpayer  must  be  notified,  if  found  in  the  county.  Farmers 
Co-operative  Creamery  d  Supply  Co.  v,  McDonald 33 

2.  Under  sees.  6437,  6442,  Rev.  St.  1913,  the  20  days'  session  of  a 
county  board  of  equalization  need  not  run  20  consecutive 
days.  Farmers  Co-operative  Creamery  d  Supply  Ca.  v.  Mc- 
Donald         33 

3.  Where  an  assessment  is  increased  by  the  county  board  of 
equalization  without  jurisdiction,  collection  of  taxes  based  on 
the  increased  valuation  may  be  enjoined.  Farmers  Co-opera- 
tive Creamery  d  Supply  Co.  v.  McDonald 33 

4.  Unless  a  tax  is  levied  for  an  illegal  or  unauthorized  purpose, 
its  collection  cannot  be  stayed  by  injunction.  Peterson  v. 
Anderson    149 

5.  The  constitutional  inhibition  against  levy  of  taxes  by  county 
authorities  in  excess  of  $1.50  per  $100  valuation  does  not  ap- 
ply to  taxes  levied  for  county  high  school  purposes.    Peterson 

v.  Anderson  149 

6.  A  tax  levy  made  by  a  majority  of  the  county  board  is  not  void 
for  want  of  jurisdiction,  though  the  record  recites  that  it  was 
made  by  the  board  of  equalization.    Peterson  v,  Anderson  . . .  149 

7  That  one  public  service  corporation  furnishes  heat,  light  and 
power  by  electric  current  conveyed  by  wires  and  another  by 
gas  conveyed  by  mains  does  not  Justify  levy  of  an  occupation 
tax  on  one  and  not  on  the  other.  City  of  Lincoln  v.  Lincoln 
Gas  d  Electric  Light  Co 182 

8  Taxes  cannot  be  recovered  on  the  ground  of  double  assess- 
ment, where  the  tax  receipt  neither  shows  payment  under 
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protest  nor  any  ground  of  protest.     Black  Bros.  v.  Logan 
County    .\ 478 

9.  The  state's  claim  against  a  county  for  money  levied  and  col- 
lected for  care  of  insane  persons  need  not  be  presented  to 
county  board  under  sec.  6638,  Rev.  St  1913,  before  suit  to  re- 
cover same.    State  v.  Stanton  County 747 

Telegraphs  and  Telepliones. 

1.  A  contract  In  a  franchise  ordinance  fixing  maximum  rates  to 
be  charged  for  use  of  telephones  is  subject  to  the  right  of 
regulation.    Marquis  v,  Polk  County  Telephone  Co 140 

2.  Since  adoption  of  the  constitutional  amendment  creating  the 
state  railway  commission  and  passage  of  the  law  specifying 
their  duties,  the  commission  has  power  to  regulate  telephone 
rates  in  cities  of  the  second  class.  Marquis  v.  Polk  County 
Telephone  Co 140 

8.  Evidence  held  to  show  that  the  rate  of  $2.50  a  month  for  a 
business  telephone  in  the  city  of  Stromsburg  is  not  unrea- 
sonable.   Marquis  v.  Polk  County  Telephone  Co 140 

Torts. 

Settlement  with  one  Joint  wrongdoer  is  no  defense  to  an  action 
against  another,  unless  it  was  agreed  that  such  settlement 
was  in  full  of  all  damages.    Hauth  v.  Sambo 160 

m 

Trial.  See  Attorney  and  Cuent.  Bastabdt.  Brokers,  4.  Carriers, 
2.  Criminal  Law.  False  Imprisonment,  2,  3.  Saleh. 
Wills.  10,  11. 

1.  Instruction  defining  "intoxication"  held  sufficient,  where  evi- 
dence of  intoxication  was  so  strong  that  the  Jury  could  not 
have  been  misled.  Hauth  v.  Sambo  160 

2.  In  an  action  on  a  liquor  dealer's  bond,  refusal  of  instruction 
that,  if  the  accident  which  caused  death  would  have  hap- 
pened whether  decedent  was  intoxicated  or  sober,  and  liquor 
furnished  did  not  contribute  to  the  accident,  verdict  should 
be  for  the  defendants,  held  not  error;  the  first  part  calling 
for  speculation,  and  the  latter  covered  by  instructions  given. 
Hauth  V,  Sambo   160 

3.  Refusal  of  instruction  eliminating  recovery  for  loss  of  so- 
ciety and  companionship  of  decedent,  and  for  injury  to  feel- 
ings and  sentiments,  held  not  error.    Hauth  v.  Sambo 160 

4.  Copying  the  pleadings  in  an  instruction  in  an  action  for  neg- 
ligence held  not  error,  where  the  issues  were  correctly  sub- 
mitted by  other  instructions.  Shapiro  v,  Omaha  d  C.  B. 
Street  R.  Co 462 


J 
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5.  Unless  the  eridence  tends  to  show  that  a  witness  has  wilfully 
sworn  falsely,  an  instruction  that,  If  he  has  intentional] y 
sworn  falsely  to  any  material  matter,  the  Jury  may  disregard 
his  entire  testimony,  held  not  Justlflable.  Wunrath  v.  Peo- 
ples Furniture  d  Carpet  Co 539 

6.  The  refusal  of  a  requested  Instruction  which  assumes  the 
existence  of  a  material  fact  upon  which  the  eridence  is  con- 
flicting is  not  ground  for  reversal.    Van  Dom  v.  Kimhall  . . .  590 

7.  Complaint  cannot  be  made  that  more  detailed  instruction  was 
not  given,  where  none  was  requeeted.    Van  Dom  r.  Kimball  590 

8.  Instructions  as  to  reasonable  cause  lield  not  to  be  so  incon- 
sistent as  to  require  a  reversal.    Van  Dorn  v.  Kimball 690 

9.  Where  the  pleader  sets  out  the  alleged  meaning  of  a  written 
contract  in  his  pleading,  and  evidence  is  introduced  on  such 
issue,  a  verdict  under  proper  instructions,  not  excited  to, 
will  not  be  disturbed.    FelthauMcr  v.  Oreeble 652 

10.  When  the  condition  of  the  record  and  the  form  of  the  ques- 
tion itself  show  its  relevancy,  no  ofTer  of  proof  is  necessary 

In  re  Estate  of  Johnson  791 

11.  When  a  general  Instruction  on  an  issue  is  given,  request  for 
more  specific  instruction  should  fairly  present  the  matter  as 

it  affects  all  the  litigants.    Kriss  v.  Union  P.  R,  Co 801 

12.  Where,  at  the  close  of  trial  of  a  law  action,  each  party  moves 
for  a  directed  verdict  and  the  motion  of  one  party  is  sustain- 
ed, the  court's  finding  takes  the  place  of  a  verdict.  Modem 
Woodman  of  America  v.  Berry 820 

Trusts.    See  Limitation  of  AcnoNs,  1. 

1.  In  a  suit  to  declare  a  trust  in  lands,  declarations  of  the  an- 
cestor, through  whom  defendants  acquired  title  without  valu- 
able consideration,  are  admissible  in  evidence.  Johnson  v. 
Petersen    265 

• 

2.  Where  a  testator  bequeathed  property,  the  legatee  promising 
to  hold  it  for  the  benefit  of  another,  he  will  be  held  as  trustee. 
Crinkley  v.  Rogers  647 

3.  Where  a  testator  bequeathed  property  for  the  benefit  of  an- 
other, equity  will  compel  the  legatee  as  trustee  ex  maleflcio  to 
deliver  it  to  the  beneficiary.    Crinkley  v.  Rogers 647 

Vendor  and  Purchaser.    See  Contbacts,  3.    Pleading,  2. 

1.  A  prospective  purchaser  is  not  put  on  inquiry  relative  to  the 
ownership  of  customary  outbuildings  on  a  farm,  though  be 
knows  that  the  farm  is  occupied  by  a  tenant.  Roden  v.  Wil- 
liams    •..     46 
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2.  Where  the  owner,  without  reserving  outbuildings,  contracts 
in  writing  to  sell  a  farm,  and  receives  the  full  consideration, 
he  is  liable  to  the  purchaser  for  the  value  of  such  outbuild- 
ings, if  owned  and  removed  by  a  tenant.    Roden  v.  Williams    46 

3.  One  who  has  conveyed  land  with  covenants  of  title  is  entitled 
to  notice  and  opportunity  to  defend  a  suit  against  his  grantee 
contesting  title;   but,  if  he  has  notice  and  fails  to  defend,  he 

is  bound  by  the  decree.    Fassler  v,  Streit 722 

4.  Where  a  decree  is  adverse  to  a  grantee  under  a  deed  with 
covenants  of  warranty,  the  grantee  may  pay  the  adverse 
claim  and  set  ofT  same  against  the  unpaid  price  of  the  land. 
Fassler  v.  Btreit  722 

Waters. 

1.  To  the  extent  that  a  landowner,  under  a  prior  appropriation, 
uses  water  of  a  river  for  irrigation  when  actually  needed, 
diversions  by  upper  appropriators  are  not  adverse.  Maran- 
ville  Ditch  Co.  v.  Kilpatrick  Bro9.  Co. ^71 

2.  A  village  having  for  years  maintained  a  lateral  ditch  for  ir- 
rigation purposes  in  a  street,  a  landowner  who  Irrigated  his 
land  for  a  long  time  from  such  lateral  cannot  be  deprived  of 
his  rights  by  the  village  in  the  regulation  of  its  streets,  unless 

it  furnish  him  another  lateral.    TJiomton  v.  Kingrey 525 

3.  A  village  may  require  one  using  water  from  a  lateral  for  irri- 
gation to  receive  water  from  another  lateral,  where  it  pro- 
vides suitable  connection.    Thornton  v,  Kingrey 525 

Wills. 

1.  While  a  limitation  repugnant  to  a  devise  of  the  fee  is  void, 
a  subsequent  clause  disposing  of  the  property  on  the  death 
of  the  devisee  may  be  considered  an  indication  of  the  testa- 
tor's intent  to  devise  a  life  estate  only,  where  such  previous 
clause  does  not  clearly  devise  the  fee.    Schminke  t?.  Binclair  101 

2.  A  devise  to  testator's  widow  so  long  as  she  shall  remain  un- 
married, the  property  in  the  event  of  her  marriage  or  death 
to  be  divided  among  testator's  children,  held  to  vest  a  life  es- 
tate only.    Schminke  v.  Sinclair 101 

3.  An  oral  contract  to  devise  land  and  bequeath  money  in  con- 
sideration of  servicesi  Jield  enforceable,  where  the  beneficiary 
has  performed  the  services,  the  value  of  which  cannot  be  de- 
termined.    Rine  V,  Rine 225 

4.  A  statute  fixing  the  time  for  election  to  take  under  an  ante- 
nuptial contract  or  under  the  statute  pertains  to  the  remedy, 
and  compliance  with  the  statute  in  force  at  husband's  death 

or  at  filing  of  election  is  sufficient.    In  re  Estate  of  Enyart  337 
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5.  An  agreement  upon  sufficient  conBlderation  to  devise  or  be- 
queath property  is  valid.    Crinkley  v.  Rogers 647 

6.  In  case  of  a  contract  to  devise  and  bequeath  property,  equity 
will  impress  a  trust  on  the  property,  which  will  follow  it  into 
the  hands  of  personal  representatives  of  the  promisor  or  gran- 
tees without  consideration.     Crinkley  v.  Rogers 647 

7.  Eivery  one  is  entitled  to  control  his  property  while  living, 
and  to  direct  its  use  by  will  after  his  death.  In  re  Estate  of 
Johnson    791 

8.  The  trial  of  a  proposed  will  is  to  determine  whether  it  is  in 
fact  the  will  of  the  decedent  rather  than  the  will  of  interested 
parties  who  have  procured  its  execution  by  undue- influence. 

In  re  Estate  of  Johnson 791 

9.  Statements  of  decedent,  not  made  at  time  of  executing  a  will, 
are  generally  incompetent  as  proof  of  undue  influence,  but 
are  admissible  if  they  tend  to  prove  the  condition  of  his  mind 
as  to  unbiased  disposition  of  his  property.     In  re  Estate  of  . 
Johnson 791 

10.  An  instruction  that  "influence  that  amounts  to  undue  in- 
fluence must  be  such  as  to  compel,  overpower,  and  coerce  one 
to  do  something  which  he  does  not  want  to  do,"  held  errone- 
ous in  view  of  the  circumstances  of  the  case.    In  re  Estate 

of  Johnson  791 

11.  Where  undue  influence  is  established  by  a  preponderance  of 
the  evidence,  the  proposed  will  must  be  rejected,  and  an  in- 
struction that,  unless  the  Jury  are  convinced  thereby,  they 
cannot  reject  the  will  is  inaccurate,  and  may  be  prejudicial. 

In  re  Estate  of  Johnson 791 

12.  If  a  proposed  will  recites  a  reason  for  disinheriting  a  son 
who  is  contesting  it  on  the  ground  of  undue  influence  by 
beneficiaries.  It  is  competent,  in  connection  with  other  evi- 
dence of  undue  influence,  to  prove  that  no  such  reason  ex- 
isted.   In  re  Estate  of  Johnson 791 

13.  Upon  appeal  from  a  Judgment  admitting  a  will  to  probate, 
the  district  court  tries  all  questions  de  novo,  and  must  deter- 
mine whether  the  proposed  will  has  been  altered  and  the  con- 
sequences of  alteration,  if  any.    In  re  Estate  of  Johnson  . . .  791 

Witnesses.    See  Evidence. 

1.  Where  a  witness  testifles  at  the  trial  at  variance  with  his  dep- 
osition, the  party  calling  him  may,  after  interrogating  him 
as  to  the  deposed  statements,  use  the  deposition  to  show  such 
inconsistent  statements.    Hauth  v.  Sambo  160 
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witnesses — Concluded. 

2.  It  is  error  to  take  unsworn  statements  of  an  interested  party 
as  to  the  qualifications  of  a  witness  seven  years  old  and  ex- 
clude her  testimony  without  examination  by  the  court.  Rob- 
erts V,  State  199 

3.  In  a  suit  for  specific  performance  of  a  contract  to  devise  land, 
counsel  for  plaintiff  and  her  son  held  not  disqualified  to  tes- 
tify as  to  conversations  with  decedent.    Rine  v.  Rine 225 

4.  Where  checks  and  receipts  for  annual  payments  under  an 
antenuptial  contract  have  been  received  in  evidence  on  behalf 
of  representatives  of  the  deceased  husband,  the  widow  may 
testify  to  the  same  transactions.    In  re  Estate  of  Bnyart 337 

5.  Testimony  of  witnesses  having  a  direct  legal  interest  in  the 
subject  in  controversy,  and  of  the  attorney  and  confidential 
adviser  of  the  deceased,  held  properly  excluded  under  sees. 
7894,  7898,  Rev.  St.  1913.     Crinkley  v.  Rogers  647 

'  6.   Where  proponent^  a  beneficiary,,  alleged  by  contestants  to 

have  used  undue  influence,  contradicts  evidence  of  his  undue 
influence,  the  court  should  allow  full  cross-examination  as  to 
his  conduct  toward  the  testator.    In  re  Estate  of  Johnson  . . .  791 
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